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porated Law  Society.  At  one  Examination  9  of  his  Pupils  were  in  the  List,  and  at 
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RESULT   IN   HONORS   DURING  THE   LAST   YEAR. 

June,  1884— The  Clifford's  Inn  Prizeman  (Postal  Pupil). 

November,  1884 — 6  out  of  the  17  Honormen  read  with  Mr.  Albebt  Gibson  (nearly  a 

third),  4  being  among  the  first  8,  and  one  obtaining  the  Clement's  Inn  and 

Daniel  Keardon  Prize. 
Januar  y,  1 886 — One  in  the  Second  Glass. 
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PREFACE. 


In  the  following  pages  we  have  endeavoured  to  supply 
a  want  which  we  feel  exists  among  Law  Students  for  a 
book  dealing  with  the  subject  of  the  Law  of  Real 
Property  in  so  far  as  it  bears  upon  practical  Con- 
veyancing. There  are,  we  admit,  existing  many  books 
from  which  the  Student  can  obtain  the  information  he 
requires,  but  most  of  these  are  treatises  which  are 
written  more  particularly  for  practising  lawyers,  and 
which  are  increased  in  bulk  and  cost  by  precedents  and 
forms  (which  in  our  experience  the  average  Law 
Student  seldom  or  never  reads) ;  while  other  books  either 
devote  a  preponderating  portion  of  their  pages  to  the 
law  on  its  theoretical  side  or  historical  side,  or  else 
aim  at  describing  the  functions  which  will  attach  to  the 
embryo  solicitor  as  matters  of  office  routine.  We  have 
endeavoured  to  steer  a  mid-course  between  these;  and 
while  we  have  not  given  any  forms  or  precedents  of 
Conveyancing  instruments,  and  have  presupposed  an 
acquaintance  by  the  reader  with  the  theory  and  history 
of  the  law,  we  have  tried  to  miss  no  point  of  law  which 
may  arise  in  connection  with  any  ordinary  transaction 


VI  PREFACE. 

in  Conveyancing.  Hoping  thereby  the  better  to  com- 
mand the  attention  of  the  Student  and  to  attract  his 
interest  more  powerfully  to  a  dry  and  difficult  subject, 
we  have  couched  our  language  in  the  form  of  a  familiar 
address  to  him. 

With  a  view  to  making  the  book  as  inexpensive  as 
possible,  we  have  avoided  giving  in  footnotes  references 
to  the  cases  cited,  and  instead  have  given  a  complete 
Table  of  Cases,  with  references  to  the  various  Reports, 
to  which  the  reader  can  tm^n  should  he  wish  to  refer 
to  the  report  of  any  particular  case.  With  regard  to 
quite  recent  cases  which  have  not  been  reported,  we 
have  occasionally  given  references  to  the  "  Law  Notes" 
as  being  the  most  likely  paper  to  be  in  the  hands  of  those 
for  whom  these  pages  are  most  particularly  intended, 
namely,  candidates  for  the  Intermediate  and  Final 
Examinations  of  the  Law  Society. 

We  are  indebted  to  Mr.  Arthur  Weldon,  Solicitor, 
for  perusing  the  manuscript  and  proof  sheets  of  the 
book,  and  for  offering  many  useful  suggestions. 


ALBERT  GIBSON. 
ROBERT  McLEAN. 


Uay^  1886. 
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Page  10,  8th  Une,  after  *'  escheat,"  add  "  (33  &  34  Vict.  c.  23).' 

Page  28,  26th  line,  page  31,  26th  Une,  and  page  122,  3id  line  from  bottom, 
fw  ** vendor,"  read  "purchaser." 

Page  29,  10th  line,  for  **  his,"  read  "  the  reversionary." 

Page  31,  4th  line  from  bottom,  tirike  wit  "not." 

Page  36,  last line,/<?r  "purchaser,"  read  "vendor." 

Page  76,  24th  line,  for  "  1860,"  read  "  1868,"  and  on  33rd  line,  for  "  1848," 
read  "  1845." 

Page  81,  6th  line,  for  "  40,"  read  "  46,"  and  on  15th  line,  for  "  D' Aubignan 
t'.  Andrews,"  read  "Ee  Angibau,  Andrews  v.  Andrews." 

Page  94,  14th  line,  instead  of  "and  from  requiring,"  read  "and  the  section 
prevents  you  requiring." 

Page  115,  7th  line  from  bottom, /or  "  1881,"  rtad  "  1882." 

Page  132,  6th  line  from  bottom,  for  "of"  (last  word  in  line),  read  "  before." 

Page  134,  20th  line,  for  "  effected,"  read  "  affected." 

Page  140,  add  at  bottom  of  page,  "  (2)  The  parties  to  whom  the  oonveyauce 
is  made." 

Page  154,  3rd  line,  for  "  or,"  read  "  of." 

Pag^  167,  add  between  the  5th  and  6th  lines,  "  (3)  or  the  nominees  of  either 
in  writing." 

Page  189,  25th line, /or  "grantor,"  read  "grantee." 

Page  201,  19th  line,  strike  out  "  second  or  third."  • 

Page  214,  18th line, /or  "mortgagee,"  read  "mortgagor." 

Page  228,  9th  line,  for  "mortgagor,"  read  " mortgagee." 

Page  240,  16th  line, /or  "p.  126,"  read  "p.  185." 

Page  256,  1:8th  line,  for  "affidavit,"  read  " bill  of  sale." 

Page  274,  4th  line,  insert  "not,"  before  "  to." 

Page  282,  24th  line,  strike  out  "  not." 

Page  309,  11th  line,  strike  out  "  at  the  end." 

Page  312,  20th  line,  after  "whole,"  insert  "or  in  part." 

Page  317,  12th  line,  insUad  of ''II  Geo.  4,  c.  19,"  read  "  11  Geo.  2,  c.  19." 

Page  334,  8th  line  from  bottom, /or  "D'Aubigan,"  read  "D' Angibau." 

Page  425,  23rd  line, /or  "  1884,"  read  "  1882." 

Page  437,  16th  line,  for  " chUd,"  read  "children." 

Pag^  446,  read  example  at  bottom  of  page  as  to  "and"  being  read  as  "or" 
conversely. 

Page  485,  9th  line,  insert  "one  copy"  before  the  word  "  retained." 
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INTRODUCTORY  CHAPTER. 


Of  all  the  departments  into  whicli  the  business  of  a  solicitor  is 
divisible,  none  demands  a  greater  amount  of  that  kind  of  know- 
ledge which  is  to  be  derived  from  the  study  of  books  than  that 
which  is  concerned  with  Conveyancing  and  the  Law  of  Real  Pro- 
perty. You  may  by  the  mere  exercise  of  your  powers  of  reason 
and  judgment,  in  fact  by  your  common  sense,  together  with  a 
consideration  of  the  statutes  bearing  on  the  subject,  be  able  to 
grasp  the  principles  of  what  is  called  Common  Law,  of  Equity,  of 
Criminal,  and  indeed  of  any  other  branch  of  law ;  but  the  Law  of 
Real  Property  is  so  intimately  connected  with  the  history  of  our 
sooial  condition,  with  its  rise  in  the  Feudal  System  established  in 
the  eleventh  century,  and  the  gradual  decay  of  that  system  since 
that  time,  that  it  is  impossible  to  understand  the  why  and  the 
wherefore  of  that  law  without  a  study  of  history.  And,  even 
though  the  practice  of  Conveyancing  is  at  the  present  day  to  a 
great  extent  freed  by  various  statutory  enactments  from  the 
trammels  imposed  upon  it  by  Feudalism,  the  very  changes  effected 
by  the  Legislature  cannot  be  properly  understood  without  a  know- 
ledge of  the  law  as  it  stood  before  such  changes  were  made. 
Moreover,  it  must  be  remembered  that  the  office  of  the  Con- 
veyancer is  two-fold.  Its  main  concern  is  with  the  transfer  of 
property  (which  for  practical  purposes  is  synonymous  with  landed 
property)  from  one  person  to  another;  but  incidental  to  that 
transfer  is  the  important  necessity  of  the  investigation  of  titles, 
and  the  ascertcdning  whether  the  person  who  proposes  to  make 
a  transfer  has  a  legal  power  to  give  a  good  title  to  the  trans- 
feree. And  in  thus  investigating  a  title  you  will  be  for  a  long 
time  yet  to  come  carried  over  the  boimdary  line  which  divides  the 
old  system  of  Conveyancing  from  the  new;  and  in  order  to  bring 
a  competent  share  of  knowledge  to  your  enquiry,  it  will  be  abso- 
lutely necessary  for  you  to  have  a  dear  notion  of  the  nature  of 
the  tenure  of  land  and  of  the  methods  by  which  it  was  transferred 
in  olden  times. 

There  are,  of  course,  many  points  of  the  old  law  which  are 
practically  obsolete ;  there  are  others,  which,  though  still  possessing 
vitality,  will  not  present  themselves  to  you  in  the  course  of  an 
ordinaiy  piece  of  business,  which  comes  within  the  sphere  of  your 
duties  as  a  Conveyancer.     But  there  are  also  many  of  these  old 
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points  which  will  haye  to  be  borne  in  mind  bj  jon  in  the  most 
simple  and  ordinary  oases ;  while  some  others  will  only  crop  up  in 
transactions  of  a  more  complicated  nature  than  usoaL  A  recent 
writer  on  the  Law  of  Beal  Property  says,  "In  spite  of  the 
nnmeroQS  simplifications  which  have  been  effected  during  the  Isst 
half  century,  the  bulk  of  the  law  peculiar  to  Beal  Property  is  still 
large;  and  it  contains  not  a  few  intrilmte  and  abstruse  tecbm- 
calities,  which  are  undoubted  law,  and  which  would  certainly  be 
recogmsed  as  such  by  the  Courts.  Of  these  tedhnioalities  some, 
being  little  used  in  conunon  practice,  only  emerge  at  rare  interrsls, 
and  under  extraordinary  circumstances,  from  their  normal  ob- 
scurity. But  others  are  of  more  frequent  occurrenoe,  and  some 
are  in  constant  use.  Nor  can  the  practice  of  Conyeyanoing  be 
exercised  with  prudence  and  safety,  or  the  recent  Acts  be  com- 
pletely understood  without  a  theoretical  knowledge  of  the  whola" 
(Challis  on  "  The  Law  of  Real  Property,"  p.  1.) 

It  would  be  but  a  waste  of  words  to  add  anything  more  as  to  the 
necessity  of  being  thoroughly  acquainted  with  the  theory  of  the 
Law  of  Real  Property  before  you  can  consider  yourself  qualified  to 
handle  it  practically  as  a  Conyeyancer.  In  the  following  pages  we 
shall  assume  that  you  are  not  entirely  unacquainted  with  the  law  in 
theory,  but  that  you  haye  groimded  yourself  in  at  least  its  more 
important  principles.  It  will  be  our  endeayour  to  draw  your 
attention  to  some  of  the  more  salient  points  of  the  law  which  it 
will  be  necessary  for  you  to  haye  clearly  before  your  mind's  eye 
when  engaged  in  the  conduct  of  any  matter  in  connection  with 
practical  Conyeyanoing,  whether  it  be  the  superintending  of  sn 
ordinary  sale  and  purchase,  of  a  loan  upon  mortgage  of  realty  or 
personalty,  or  the  preparation  of  a  lease,  a  settlement,  or  a  will. 
And  though,  strictly  speaking,  the  drafting  of  Partnership  Articles 
does  not  come  within  the  scope  of  the  office  of  a  property  lawyer, 
yet,  as  it  will  form  a  large  part  of  your  business  as  a  Conyeyancer, 
to  this,  as  well  as  to  deeds  of  release,  disclaimer,  and  appointments 
under  powers,  we  shall  deyote  a  few  words ;  and  in  our  concluding 
Part  we  shall  treat  of  the  remimeration  to  which,  as  a  solicitor, 
you  will  be  entitled  to  for  Conyeyanoing  business. 

It  will  be  conyenient,  then,  to  imagine  you  as  actually  concerned 
in  the  transacting  of  some  part  of  a  Conyeyanoer's  business,  and 
to  address  you  as  a  tutor  would  his  pupil,  pointing  out  to  you  the 
yarious  points  of  law  which  you  must  bear  in  mind  upon  each 
particular  occasion. 
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CHAPTER  I. 

LEGAL  DISABILITIES. 

When  you  are  oonoemed  in  the  sale  of  any  landed  property, 
whether  you  are  acting  for  the  vendor  or  the  pnrohaser,  the  first 
point  of  law  which  will  demand  your  attention  will  he  the  legal 
capacity  of  the  vendor  to  sell  and  of  the  purchaser  to  purchase. 
For  if  a  disability  exists  in  either  case,  it  will  be  useless  to  proceed 
any  further  in  the  business  of  the  sale. 

The  disabilities  which  we  shall  have  to  consider  may  be  either 
such  as  are  imposed  by  law,  or  they  may  be  such  as  arise  from  the 
nature  of  the  interest  which  your  client  has  in  the  property  he 
proposes  to  sell  or  to  purchase.  We  will  consider  these  disabilities 
under  the  following  heads : — 

I.  Persons  non  compos  mentis. 

n.  Infants. 
in.  Married  women. 
IV.  Aliens. 

y.  Traitors  and  felons. 

VI.  Corporations. 

Vii.  Persons  acting  in  a  fiduciary  character. 

Ylli.  Promoters,  &c.  acting  imder  the  Lands  Clauses  Consolida- 
tion Act. 

IX.  Limited  owners,  e.  g.  tenants  for  life,  &c. 

o.  B 
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rsfriTd  to  wL:»*e  sanirj  an.  ia« j^^i^j^tii  a  Lis  been  heU,  an*!  wbo  on 
floca  in»\izj3idr,TL  LaTe  b«ea  f  ^uiifi  to  be  cLaone  y  and.  peESODft  of 
imactzad  mini!  ni:t  »j  f  :an.<L 

Geni^TaZT  9r>«?ajdnz«  a  p^rsoa  •:•(  xcL<«:iin.«i  min.d  eannot  make  a 
bnidin^  conv'^jiU'ie  of  land-     T-ii:J  is  otatainlr  tie  ease  viien  the 
pnrc-Lai^r  kncTra  of  his  insacitT.     Wiere  rlie  prLrchasor  is  ignorant 
of  it  and  a-':tj  in  g^xd  faith,  the  case  aeena  more  dccLOtfuL     In 
MrJfon  T.  Oiftrrjuj^  with,  regard  to  an  execnt«?<i  contract,  soch  as 
a  aale  wcnld  be,  it  was  laid  d:wn  that  a  sale  under  snch  circiim- 
atan/':efi,  if  the  parties  could  not  he   restor^l  to  their  cnginal 
poeitioni,  was  binding  on  the  person  of    nnsouzid  mind.     And 
in  IkaKan  t-  MaclMj^ald,  this  doctrine  was  suf-pjrted.     A  feoff- 
ment \>j  fuch  a  person  was  said  to  he  not  read  hut  Toidable 
oml J ;  for  the  liyery  of  seisin  which  aocompaniel  it  made  it  a  Tery 
strong  kind  of  assnrance,  and  operated  to  pass  the  estate  ^by 
wrong,''  90  that  soch  a  feoffment  might  be  afterwards  confiiiiied. 
But  though  Toiiahle,  it  was  not  voi«lable  \j  the  feoffor  himselfy 
if/T  it  was  held  that  he  could  not  be  heard  *^  to  stultify  himadfy" 
u  e.  to  plead  his  own  unsoundness  of  mind.     It  could  be,  howeyer, 
aroidf:'!  by  his  heir  aft»  his  death.    But  now,  by  8  &  9  Tict. 
e*  Vf^ff  fl.  4,  no  feoffment  can  hare  a  tortious  operation,  so  that 
H  wowl  setm  a  person  non  compos  mentis  cannot  oonTey  OTen 
by  f^/tlmeidf  and  it  is  obyioudy  unsafe,  to  say  the  least  of  it,  to 
take  a  conreyanoe  from  aach  a  person.    Persons  of  unsound  mind 
kn^  f^/rrtydeui  to  purchase  land,  but  their  purchases  are  not  of 
iKrv.b  raloe  to  the  rendor,  for  the  person  non  oompoa  mentis 
tm^xvtA  }a  ^»mpf;IIed  to  retain  the  land  if  the  bargain  is  in  the 
Ui^  4*«viTantageoiiS  to  him.    It  is  questionable  if  he  can  avoid 
ih^  j/*]/^;ha^  himself,  but  on  his  death  his  heir  has  the  option  of 
ira«rir>g  m  ac/;^>ting  the  estate.    Though  a  person  of  unsound 
UiUk^i  f^khfA  diAyiae  of  his  property  himself  there  are  Tarious 
0M^if^  whuh  enziAh  his  committee,  when  he  has  been  found  a 
UifMi^i  hy  iri^jriiAition,  to  do  so  for  him.    Thus,  under  the  Lunacy 
li^'n^rU/n  Afif  18/;3,  his  property  may  be  sold,  mortgaged, 
Imm^I  ^>f  ^/tb^rwjse  disposed  of,  by  order  of  the  Lord  Chancellor, 
</f  ^4  f}p^  jrj/lg^  baring  jurisdiction  in  lunacy,  for  payment  of  debts, 
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for  maintenanoe,  &c.,  or  to  carry  on  his  business  or  trade.  And 
the  committee  may,  by  a  like  order,  sell,  mortgage,  let,  divide, 
exchange  or  otherwise  dispose  of  his  land  in  performance  of  con* 
tracts  entered  into  prior  to  the  lunacy,  convey  partnership  property 
on  a  dissolution,  sell  undivided  shares  of  land,  or  make  partitions 
or  exchanges,  sell  lands  for  building  purposes,  dispose  of  business 
premises,  &c.  Again,  committees  can  convey  in  certain  cases ;  thus 
they  can  make  conveyances  under  the  Elementary  Education  Act, 
1870,  s.  21 ;  also,  when  their  property  is  taken  under  the  Lands 
Clauses  Consolidation  Act,  1845,  s.  7 ;  and,  further,  they  can 
exercise  in  the  lunatic's  behalf  the  powers  given  to  sane  persons 
under  similar  circumstances  by  the  Settled  Land  Act,  1882.  These 
powers  we  shall  have  occasion  to  examine  later  on. 

n.  Infants. 

(a.)  As  to  Saks  by  Infants. 

At  common  law  the  conveyance  of  an  infant — i.e.  of  a  person 
who  has  not  attained  the  age  of  twenty-one  years — is  voidable, 
i.  e,y  when  he  comes  of  age  he  can  avoid  it,  or,  if  he  dies  a  minor, 
his  heir  may  avoid  it.  And  even  a  feoffment  by  an  infant  is  void- 
able. There  is  an  exception  to  this,  however,  in  the  case  of  gavel- 
kind lands,  for  these  may  be  alienated  by  a  minor  at  fifteen  years 
of  age  by  a  feoffment.  In  case  of  the  conveyance  by  an  infant,  it 
waa  the  practice  to  give  the  purchaser  a  bond  that  the  infant  should 
convey  when  of  age.  Various  statutes  have  made  provision  for  the 
transfer  of  the  lands  of  infants  in  certain  circumstances.  Thus, 
under  the  Lands  Clauses  Consolidation  Act,  1845,  when  their  lands 
are  oompulsorily  required,  their  guardians  can  convey  (sect.  7).  A 
more  remarkable  change,  however,  is  effected  by  sect.  41  of  the 
Conveyancing  Act,  1881,  which  provides,  that  when  an  infant  is 
seised  in  fee  of  land,  or  for  any  leasehold  interest  at  a  rent,  such 
land  shall  be  deemed  a  settled  estate  within  the  Settled  Estates 
Act,  1877.  The  result  is,  that  under  sect.  16  of  the  latter  act  the 
court  can  authorize  a  sale  of  the  land,  and  under  sect.  22  direct 
what  person  shall  execute  the  deed  of  conveyance.  A  still  more 
revolutionary  change  is  wrought  by  sect.  59  of  the  Settled  Land 
Act,  1882,  which  provides  that  when  an  infant  is  seised  of  or 
entitled  in  possession  in  his  own  right  to  land,  he  shall  be  deemed 

b2 
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a  tenant  for  life  thereof  within  that  act.  The  aot  empowers  a 
tenant  for  life  to  sell  settled  land  (sect.  8)  under  certain  oonditionsy 
and,  if  he  be  an  infant,  enables  the  trustees  of  the  settlement,  or, 
if  there  are  none,  then  some  one  appointed  by  the  court,  to  exercise 
all  the  powers  the  tenant  for  life  could  exercise  were  he  of  full  age. 
But  of  this  aot,  and  also  of  the  making  of  marriage  settlements  by 
infants  under  18  &  19  Vict.  c.  43,  we  shall  speak  later  on. 

An  infant  cannot  exerdse  a  power  of  appointment  oyer  real 
property  (see  Hearl  v.  Oreenhank) ;  but  when  azrived  at  years  of 
discretion  he  can,  by  deed  (but  not  by  will,  owing  to  1  Yiot.  c.  26), 
exercise  a  power  of  appointment  oyer  personal  property,  whether 
the  power  is  a  power  collateral,  or  a  power  appendant,  or  a  power 
in  gross.     (See  In  re  lyAngibau^  Andrews  y.  Andrews.) 

(b.)  Conveyances  to  Infants. 

An  infant  may  purchase  land,  as  it  may  be  for  his  benefit ;  but 
the  conyeyance  to  him  is  yoid  if  he  dissents  from  it  on  attaining 
full  age,  or,  if  he  dies  under  age  without  haying  dissented,  his  heir 
nmy  neyertheless  ayoid  it.  Incidentally  we  may  remark  that  an 
infant  cannot  enforce  specific  performance  of  a  contract  for  purchase 
of  land,  for  the  remedy  is  not  mutual,  as  it  could  not  be  enforced 
against  him  {Flight  y.  BoUand).  And  if,  after  contracting  to  pur- 
chase and  paying  a  deposit,  he  refuses  to  complete  on  attaining 
majority,  he  cannot  recoyer  the  deposit,  except  where  it  was  obtained 
from  him  by  fraud.  Practically,  then,  if  your  client  makes  a  pur- 
chase from  an  infant,  he  should  haye  recourse  to  the  Settled  Land 
Act,  and  apply  to  the  court  to  appoint  some  one  to  conyey,  and 
you  should  warn  him  that  it  is  not  adyisable  to  sell  to  an  infant. 

It  seems  doubtful  whether  the  Infants  Belief  Act,  1874,  whidi 
makes  ratification  on  majority  of  contracts  entered  into  during 
infancy  yalueless,  applies  to  contracts  relating  to  the  sale  and  pur- 
chase of  lands,  and  whether,  consequently,  such  contracts  can  still 
be  ratified  on  majority.  The  eminent  authors  of  Prideaux's  Con- 
yeyancing,  Dart's  Yendors  and  Purchasers,  and  Ghitty's  Contracts, 
and  the  decision  in  Martin  y.  Oaky  seem  to  support  the  opinion 
that  they  are  yoidable  only.  On  the  other  hand,  the  learned 
editor  of  Stephen's  Commentaries  (9th  ed.)  considers  that  the  Act 
of  1874  does  affect  these  contracts,  and  consequently,  that  while 
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purchases  and  sales  of  lands  by  infants  are  voidable,  their  contraots 
relating  to  lands  are  void. 

m.  Karried  Women. 

(a)  As  to  Sales  to  a  Married  Wbfnan. 
A  vendor  is  now  under  no  restrictions  in  selling  to  a  married 
woman,  for  since  the  Married  Women's  Property  Act,  1882,  she 
may  acquire  property  like  a,  feme  sole.  The  old  law  was  that  she 
was  not  absolutely  incapacitated  from  purchasing  land,  but  her 
'husband  during  her  life,  and  her  representatives  after  her  death, 
might  avoid  the  purchase  if  not  made  out  of  her  separate  estate. 
But  the  vendor  should  be  careful  to  ascertain  that  she  has  power 
to  enter  into  the  contract  for  sale,  and  that  she  has  separate  pro- 
perty which  may  be  bound.  Since  the  Act  of  1882,  she  may  enter 
into  any  contract,  and  will  be  liable  thereon  in  respect  of  and  to 
the  extent  of  her  separate  property,  and  that  estate  will  be  bound 
by  the  contract  (even  if  acquired  subsequently  to  the  date  of  the 
contract).    This  is  so,  whatever  the  date  of  her  marriage  may  be. 

(b)  As  to  Sales  by  a  Married  Woman. 
At  common  law  a  married  woman  could  not  dispose  of  her 
lands,  except  with  her  husband's  concurrence,  nor  otherwise  than 
by  fine  or  recovery,  after  a  private  examination  to  ascertain  that 
her  act  was  voluntary.  The  statute  3  &  4  Will.  4,  c.  74,  sub- 
stituted, as  you  know,  an  ordinary  deed  for  a  fine,  &o.,  but  still 
required  the  husband's  concurrence  and  a  due  acknowledgment 
of  the  deed  under  the  act.  This  act  (as  modified  by  sect.  7  of  the 
Conveyancing  Act,  1882,  in  respect  to  the  manner  of  taking  the 
acknowledgment)  still  applies  to  property  which  is  not  hers  as  her 
separate  estate,  or  which  does  not  come  within  the  Married  Women's 
Property  Act,  1882.  Under  this  act  her  unfettered  power  to  dis- 
pose of  her  property  will  depend  on  the  date  of  her  marriage.  If 
this  was  prior  to  the  Ist  January,  1883,  she  may  convey  like  a 
feme  sole  all  property  to  which  her  title  whether  vested  or  con- 
tingent, and  whether  in  possession,  reversion  or  remainder,  accrues 
afttr  the  31st  December,  1882.  If  subsequent  to  the  31st  Decem- 
ber, 1882,  she  may  also  convey  like  a  feme  soky  for  all  property 
which  belongs  to  her  at  the  time  of  marriage^  or  is  acquired  by  or 
devolves  on  her  after  marriage,  belongs  to  her  for  her  separate  use. 
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Aitin^  "ht^n  fcr  a  pmchaser  from  a  nuBzifid  waauai^  yoa  nbould 
fint  as(!f;rraiii  the  'Lire  :;f  her  nmiriiige.     If  tins  iviai  gabaBquent  to 
'Hit  Deof^mner,  I'*'*2,  jotl  will  know  that  Ab  msj  conTcy  without 
r^rj  rl«  n,  ami  •^iuit  i'^r  hnsi^ami  nee^l  aot  be  joined.     If  die  was 
marrieil  bet*' re  the  L*t  J-inaarv,  I'JtSj,  voa  mmt  inqnzre  if  the 
prnp*»rnr  she  pr -pcs*^  to  a^Ll  actmed  to  ht^  before  ofr  after  the  31st 
pf^'f^mber.  I'^r^.     If  it  aocmed  after  that  date<»  then  sbe  can  sell 
likr^  a  /*ftit*  -^*'^ :  if  it  ai^iried  before  that  date^  then  there  are 
several  further  q^^esti^.iia  jou  will  bare  to  put.     The  first  should 
be,  was  the  pn^^rerr j  limiied  to  her  in  termff  to  her  separate  use  ? 
If  this  is  30  she  can  again  ncny^y  hke  a  /f^me  sole  (see  Ta^hr  v. 
Methij*^^  imleas  she  is  re2^t^aiIIe«I  £r)ni  anticipation^  in  whidi  case 
she  will  have  no  power  to  ^ilspose  of  the  property.     But  in  con- 
nection with  this,  n«:te  that  the  restrieticn  against  alienation  only 
attaches  during  coverture,  and  if  her  husband  is  dead  she  may  then 
dL?p>6e  of  the  estate  \T*t'»  *t  t.  Arni.^tyjthj) ;  and  that  thoo^  the 
Conveyancing  Aet^  1S61,  authorizes  the  court  to  ronoTe  the  restrie- 
tion,  yet  the  court  will  not  do  so  except  where  it  is  for  her  benefit 
See  hereon  Tamp'in  t.  J/VVr^  where  Y.-C.  Hall  said  he  ^oold  re- 
quire very  stn>ng  reasons  to  be  furnished  before  he  would  make  an 
order  for  its  removal ;  and  2r>/i,v.?  t.  Ho^hji^Sy  where  it  was  considered 
that  the  act  justified  a  removal  of  the  restraint  for  the  purpose  of  pay- 
ing a  wife*8  debts^  she  being  harassed  by  creditorB.     (See  also  Ex 
parte  Thompaon  and  In  /y  WooiL)    If  you  find  that  the  property  has 
not  expressly  been  given  to  her  for  her  separate  use,  you  must  then 
inquire  if  other  circumstances  exist  which  give  her  power  to  oonrey 
asa/W/icWe.  There  are  several  cases  in  wfaidi  she  can  do  so.   Thus, 
if  she  has  a  po>\'er  of  appointment  over  the  property,  she  can  exercise 
it  without  her  husband's  concurrence.     She  may  also  oonrey  as  a 
feme  aoh  when  slie  is  a  bare  trustee.     (37  A  38  Vict.  e.  78,  s.  6.) 
Again^  if  she  has  obtained  a  judicial  separation,  or  a  protection  order 
under  the  Divorce  Act,  1857,  or  under  the  Matrimonial  Causes 
Act,  1878,  she  may  disix)se  as  9k  feme  sole  of  any  property  which 
may  devolve  on,  or  be  acquired  by,  her  during  the  separation,  and 
even  if  she  cohabits  with  her  husband  again,  all  property  which 
she  may  be  entitUxl  to  when  such  cohabitation  takes  place  will  be 
hers  for  her  separate  use,  unless  she  and  her  husband  have  whilst 
still  separate  made  some  agreement  in  writing  to  the  contrary. 
Supposing)  howcTeri  that  you  find  that  no  circumstances  exist 
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which  enable  her  to  deal  with  her  property  as  a  feme  soky  then  her 
husband  must  be  required  to  join  in  the  oonvejanoe,  and  the  deed 
will  haye  to  be  acknowledged  under  the  Fines  and  Eecoveries  Act, 
as  altered  by  sect.  7  of  the  Conveyancing  Act,  1882.  The  court 
has  power  under  sect.  91  of  3  &  4  Will.  4,  c.  74,  to  dispense  with 
the  husband's  concurrence,  and  this  was  done  in  the  case  of 
£!x  parte  Caine,  where  the  husband  was  living  apart  from  the  wife, 
and  refused  to  join  in  unless  he  first  received  50/. 

The  acknowledgment  is  now  taken  by  one  instead  of  two  com- 
missioners, and  no  registration  of  the  deed  is  required,  but  a 
declaration  indorsed  upon  the  deed,  and  duly  signed  by  the  com- 
missioner, showing  that  the  acknowledgment  was  properly  taken, 
is  all  that  is  required  to  complete  the  title  of  the  purchaser.  (See 
sect.  7  of  the  Conveyancing  Act,  1882,  and  Bules  drawn  up 
thereunder.) 

The  above  remarks  apply  more  especially  to  the  wife's  freehold 
lands.  Copyholds  and  leaseholds  come  within  the  Act  of  1882 
under  the  same  circumstances  as  freeholds  do.  Ab  to  copyholds 
not  within  the  act,  and  not  otherwise  belonging  to  the  wife  for  her 
separate  use,  the  husband  and  wife  can  convey  her  legal  or  equitable 
interest  by  a  surrender  by  both,  taken  after  a  separate  examination 
of  the  wife  by  the  steward,  and  her  equitable  interest  therein  can  be 
conveyed  by  an  ordinary  deed  acknowledged,  as  in  the  case  of 
freeholds.  As  to  the  wife's  chattels  real,  she  cannot  dispose  of 
them  during  her  husband's  life,  unless  they  fall  within  the  Act  of 
1882,  or  otherwise  are  hers  for  her  separate  use ;  for  they  vest  in 
the  husband,  and  he  can  dispose  of  them  in  any  way  except  by  will. 
If,  however,  the  interest  of  the  wife  is  reversionary,  then  the  lease 
can  only  be  disposed  of  by  the  husband  alone,  if  the  reversion  may 
possibly  fall  into  possession  during  coverture.  If  the  reversionary 
interest  is  of  such  a  character  that  it  cannot  possibly  fall  into 
possession  during  coverture,  a  deed  acknowledged  under  3  &  4 
Wm.  4,  c.  74,  as  read  with  sect.  7  of  45  &  46  Vict.  c.  39  (the 
Conveyancing  Act,  1882),  would  be  necessary. 

A  deed  acknowledged  is  thus  still  necessary  to  convey  the  lands 
of  married  women  in  the  following  cases : — 

(1)  To  convey  freehold  lands  acquired  by  a  married  woman 

before  1st  January,  1883,  and  not  settled  to  her  separate 
use. 

(2)  To  surrender  copyholds  so  acquired. 
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(3)  To  assign  reversionary  interests  in  leasehold  property  so 
acquired  if  there  is  no  chance  of  the  reversion  falling  in 
during  coverture. 

A  deed  acknowledged  would  also  appear  to  be  still  necessary 
when  a  married  woman  is  a  trustee  of  lands,  no  matter  when 
married  nor  when  her  title  to  the  lands  accrued ;  for  no  express  pro- 
vision is  made  in  the  Married  Women's  Property  Act  of  1882,  to 
enable  her  to  dispose  of  such  lands  as  9k  feme  soUy  since  sect.  18  of 
that  act,  which  deals  with  married  women  who  are  trustees,  merely 
enables  them  to  dispose  of  stocks  and  shares  as  if  they  were  single. 
Such  a  deed  would  still  also  be  necessary  for  a  disclaimer  of  lands, 
the  Act  of  1882  not  speaking  of  a  disclaimer,  and  8  &  9  Yiot. 
0.  106,  requiring  disclaimer  by  a  married  woman  of  lands  to  be 
by  deed  acknowledged. 

We  should  note  briefly  that  statutes  which  empower  persons 
under  disability  to  alienate  their  property,  generally  include 
married  women,  e.  ^.,  the  Lands  Clauses  Consolidation  Act,  1845, 
B.  7. 

It  is  not  necessary  to  take  into  consideration  the  husband's 
curtesy  as  an  obstruction  to  a  married  woman's  conveying,  for  her 
conveyance  will  defeat  his  right  to  it.  Incidentally,  however,  we 
may  remark  that  curtesy  attaches  to  the  wife's  separate  property 
{Cooper  V.  Macdonald)^  and  probably,  also,  to  property  within  the 
Act  of  1882. 

ly.  Aliens. 

Your  client  now  will  be  perfectly  safe  in  conveying  to  or  taking 
a  conveyance  from  an  alien.  For,  by  the  Naturalization  Act,  1870, 
real  and  personal  property  of  every  description  may  be  taken,  held, 
acquired  and  disposed  of  in  the  same  manner  as  by  a  natiiral-bom 
British  subject,  and  a  title  to  such  property  may  be  derived  through, 
from,  or  in  succession  to  an  alien,  just  as  through,  &c.  a  natuiul- 
bom  British  subject.  But  sect.  14  provides  that  nothing  in  the 
act  shall  qualify  him  to  be  owner  of  a  British  ship  or  of  any  share 
therein.  This  act  is  not  retrospective  {Sharp  v.  St.  Sauveur)^  so 
that  in  ease  the  title  deeds  show  that  the  alien  acquired  the  land 
before  1870,  it  will  stiU  be  necessary  in  purchasing  from  him  to 
bear  in  mind  the  old  law  on  the  subject,  which  was  as  follows : — 
At  common  law  he  could  only  hold  land  by  a  lease  for  years  for 
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the  purposes  of  residence  or  the  conyemeiiGe  of  merchandise.  With 
this  exception,  when  land  was  conveyed  to  him  it  was  forfeited  to 
the  crown  on  office  found  or  on  his  death,  whichever  first  happened, 
and  this  even  if  the  alien,  in  the  meantime,  conveyed  it  away.  An 
alien  artificer  could  not  even  take  a  lease  of  a  shop  or  house.  Thus 
the  law  continued  till  1844,  when  it  was  enacted  by  7  &  8  Vict. 
0.  66,  that  every  person  bom  out  of  her  Majesty's  dominions,  of  a 
mother  being  a  natural-bom  subject  of  the  United  Kingdom,  might 
take  to  himself,  his  heirs,  executors,  administrators,  any  estate 
real  or  personal  by  devise,  purchase,  inheritance  or  succession 
(sect.  3).  Sect.  4  allowed  all  aliens  to  take  and  deal  with  pure 
personal  property,  and  sect.  5  to  take  a  lease  of  land  or  a 
house  for  twenty-one  years  for  residence  or  business  purposes. 
The  Act  of  1870  has,  as  we  have  seen,  put  aliens  much  in  the 
same  position  as  natural-bom  subjects  as  to  taking,  holding,  &c. 
without  the  necessity  of  obtaining  a  certificate  of  naturalization 
or  taking  any  other  steps,  except  for  the  purpose  of  holding  shares 
in  ships.  There  are  two  or  three  points  in  connection  with  tracing 
title  through  aliens  which  are  deserving  of  your  attention.  For 
instance,  an  alien  may  be  naturalized  by  act  of  parliament,  or  since 
7  &  8  Vict.  0.  66,  by  certificate  of  the  Secretary  of  State,  or  he  may 
be  made  a  denizen  by  letters  patent,  and  in  these  cases  he  becomes 
capable  of  holding  real  property  purchased  after  that  time.  Again, 
aliens  could  not  at  common  law  transmit  land  by  descent,  and  the 
Bon  of  a  denizen  who  purchased  land  could  not  inherit  that  land 
if  he  was  bom  before  the  denization.  But  if  in  such  a  case 
naturalization  were  substituted  for  denization,  the  son  would  in- 
herit, for  naturalization  had  a  retrospective  force. 

7.  Traitors  and  Felons. 

It  is  not  necessary  to  go  further  into  the  old  law  on  the  subject 
than  to  remind  you  that  before  July,  1870,  if  a  man  was  attainted 
of  treason,  he  forfeited  his  land  to  the  crown  for  ever,  and  if  he 
was  attainted  of  felony,  t.  e.^  sentenced  to  death  or  judged  outlaw 
on  a  capital  offence,  his  land  was  forfeited  to  the  crown  for  a  year 
and  a  day,  and  then  escheated  to  his  feudal  lord ;  and  further,  that 
though  the  forfeiture  only  arose  on  attainder,  it  related  back  to 
the  time  of  the  offence,  so  that  all  intermediate  dealings  by  the 
attainted  with  such  property  were  void.    So  that  a  purchaser  from 
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a  man  who  had  oommitted  saoh  a  oriine  would,  when  the  man  was 
attainted)  lose  his  pnrohasei  and  this  even  if  he  was  without  notice. 
Traitors  and  felons  oould,  however,  alien  their  ohattels  real  and 
personal  provided  they  did  so  before  oonviction.  The  law  on  the 
point  is,  sinoe  the  4th  of  July,  1870,  put  on  a  new  footing,  and  no 
oonfession,  verdict,  inquest,  conviction  or  judgment  of  or  for  any 
treason  or  felony  wiU  now  cause  any  attainder  or  oormption  of 
blood  or  any  forfeiture  or  escheat.  The  act  did  not  affect  the 
forfeiture  consequent  on  outlawry  (sect.  1),  but  outlawry  now  in 
dvil  actions  is  abolished  by  42  &  43  Yict.  c.  59.  The  convict 
cannot  alien  during  the  period  of  his  sentence,  and  providon  is 
made  for  the  appointment  of  an  administrator  of  the  properly  of 
traitors  and  felons,  in  whom  all  the  property  the  convict  had  at  ihe 
time  of  conviction,  or  which  he  afterwards  acquires,  vests,  and  who 
has  absolute  power  to  let,  sell,  mortgage,  convey  and  transfer  any 
part  of  such  property  as  he  thinks  fit.  An  interim  curator  may  be 
appointed,  to  act  where  an  administrator  has  not  been  appointed. 

It  follows,  then,  if  your  client  purchases  from  a  convict  that  he 
should  take  the  conveyance  from  the  administrator,  who  should 
be  a  party  to  acknowledge  the  receipt  of  the  purchase-money,  and 
if  he  sells  to  a  convict  that  the  administrator  should  join  in  the  deed 
to  convey  the  property. 

Although  a  convicted  felon  cannot  convey  his  lands  himself,  yet 
his  lands  may  be  taken  compulsory  from  him  for  the  purpose  of 
paying  his  debts.  Thus,  he  is  capable  of  paying  a  debt  claimed 
by  a  debtor's  summons  served  after  his  conviction,  and  if  he  does 
not  pay  he  commits  an  act  of  bankruptcy.  {Ex  parte  QraveSj  Be 
Harris,) 

71.  Corporations. 

With  a  few  exceptions  corporations  cannot  hold  land  without  a 
licence  from  the  Crown,  but  they  may  take  or  convey  by  feoff- 
ment, and  also  apparently  by  deed  of  grant  under  8  &  9  Yict. 
c.  106.  You  may,  therefore,  safely  convey  to  a  corporation,  for  they 
are  as  capable  of  purchasing  lands  as  an  individual.  Formerly, 
the  licence  of  the  lord  from  whom  the  purchaser  held  his  fee 
simple  estate  was  necessary,  as  he  lost  his  chance  of  escheat,  but 
since  7  &  8  WiU.  3,  c.  37,  this  is  not  necessary.  Incorporated 
charities  may,  under  certain  circumstances,  with  the  consent  of  the 
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charity  oommiflsioiierSy  hold  land  without  a  licence  under  18  &  19 
Yict.  c.  124;  and  so  may  corporations  formed  for  public  or 
charitable  purposes  under  33  &  34  Yict.  c.  34 ;  and  35  &  36  Yict. 
0.  24,  enables  trustees  of  certain  charities  to  be  incorporated,  and 
jet  hold  and  convey  lands  in  the  same  manner  as  trustees  might 
do  without  such  incorporation.  Again,  joint  stock  companies, 
registered  under  the  Companies  Act,  1862,  may  hold  lands,  subject 
to  this,  that  no  company  whose  objects  do  not  involve  the  acquisi- 
tion of  gain  can,  without  the  sanction  of  the  Board  of  Trade,  hold 
more  than  two  acres  of  land. 

We  give  you  some  other  instances  in  which  corporations  can 
deal  with  lands.  By  the  custom  of  London  churchwardens  are 
a  corporation  to  purchase  land ;  and  churchwardens  generally  can 
by  statute  purchase  lands  for  specified  purposes,  e.g,y  for  poor 
law  and  educational  piu^oses.  Municipal  corporations  may,  under 
45  &  46  Yict.  c.  50,  purchase  and  hold  land  to  the  extent  of  five 
acres  for  buildings  for  borough  purposes,  and  the  Treasury  may 
authorize  them  to  acquire  further  land.  These  corporations  cannot 
sell  their  land  except  with  the  approval  of  the  Treasury;  they 
may,  however,  make  leases  for  not  exceeding  thirty-one  years 
without  such  approval.  These  are  special  cases  in  which  you 
wUl  have  to  acquaint  yourself  with  the  particular  powers  and 
constitution  of  the  corporation,  and  the  special  statutes  which 
regulate  their  ability  to  buy  or  sell  land.  But  there  is  a  case  in 
which  you  will  find  it  necessary  to  have  a  knowledge  of  the  general 
law  bearing  on  the  point,  and  this  is  when  your  client  wishes  to 
convey  land  to  some  charity. 

To  be  able  to  explain  to  him  how  far  he  may  do  this,  you  will 
have  carefully  to  study  the  various  Statutes  of  Mortmain,  beginning 
with  9  Geo.  2,  c.  36  ;  we  postpone  to  another  part  of  the  work  the 
question  of  how  far  he  can  benefit  a  charity  by  a  devise  of  land  in 
his  will. 

Your  client  may  wish — (a)  to  make  a  free  gift  of  land  to  the 
charity,  or  (b)  to  sell  land  to  it  for  valuable  consideration.  Now 
there  are  some  cases  in  which  he  can  either  make  a  gift  of  land  or 
Bell  it  to  the  charity  without  observing  the  formalities  of  9  Q-eo.  2, 
0.  36.     The  following  institutions  are  excepted  from  that  statute — 

(1)  The  Universities  of  Oxford  or  Cambridge  or  any  of  their  col- 
leges ;  or  the  colleges  of  Eton,  Winchester  or  Westminster. 
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(2)  The  Foundling  Hospital,  17  Geo.  2,  o.  29. 

(3)  The  British  Museum,  26  Geo.  2,  c.  22 ;  6  Geo.  4,  c  39. 

(4)  The  Marine  Sooietj,  12  Geo.  3,  c.  67. 
(6)  The  Bath  Infirmary,  19  Geo.  3,  c.  23. 

(6)  Queen  Anne's  Bounty,  43  Geo.  3,  c.  107. 

(7)  Greenwich  Hospital,  10  Geo.  4,  c.  25.  • 

(8)  The  Royal  Naval  Asylum,  61  Geo.  3,  c.  105. 

(9)  Seamen's  Hospital  Society,  3  &  4  Will.  4,  o.  9. 

(10)  St.  George's  Hospital,  4  Will.  4,  c.  38, 

(a)  In  any  other  cases  than  the  above  a  free  gift  of  land  to  a 
charity  must  conform  to  the  requirements  of  9  Geo.  2,  o.  36,  as 
modified  by  24  Yiot.  c.  9,  and  27  Yict.  c.  13,  s.  1.  These  require- 
ments are  as  follows : — 

(1)  The  conveyance  must  be  by  deed. 

(2)  The  deed  must  be  executed  twelve  months  before  the  donor's 

death. 

(3)  Two  witnesses  must  attest  the  deed. 

(4)  It  must  be  enrolled  within  six  months  of  execution  in  the 

Chancery  Division  of  the  High  Court. 

(5)  It  must  take  effect  in  possession  inmiediately. 

(6)  It  must  be  without  any  power  of  revocation  or  reservation 

for  the  benefit  of  the  donor. 

With  regard  to  head  (4),  27  Vict.  o.  13  provides  that,  when  the 
deed  has  been  lost  and  so  cannot  be  enrolled,  the  Court  of  Chanceiy 
may  order  any  subsequent  deeds  which  discloses  the  charitable 
trusts  to  be  enrolled. 

And  with  regard  to  head  (6),  24  Yict.  c.  9  allows  the  reserva- 
tion of  a  nominal  rent,  of  minerals,  easements,  of  covenants  as  to 
buildings,  streets  or  nuisances,  or  similar  provisions  for  the  enjoy- 
ment as  well  of  the  premises  conveyed  as  of  adjacent  premises,  or 
any  right  of  entry  on  non-payment  of  rent,  or  breach  of  covenant, 
or  similar  stipulations  for  the  donor's  benefit.  With  these  modi- 
fications, 9  Geo.  2,  c.  36,  must  be  complied  with.  A  gift,  however, 
of  land  for  a  public  park,  schoolhouse,  elementary  school,  or  public 
museum,  is  not  now  within  that  statute ;  but  by  34  Yict.  c.  13,  it 
is  good  if  made  twelve  months  before  the  donor's  death,  and  the 
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deed  of  gift  is  enrolled  with  the  Charity  Commissioners  within 
six  calendar  months  after  ooming  into  operation. 

(b)  Seoondlj,  sales  to  charities  for  valuable  consideration.  If 
these  were  made  bond  fide  and  for  foil  and  valuable  consideration 
paid  on  or  before  making  the  conveyancey  without  fraud  or  collu« 
sion,  9  Q-eo.  2,  c.  36,  does  not  require  the  deed  to  be  executed 
twelve  months  before  the  vendor's  death,  but  all  the  other  formali- 
ties were  to  be  observed.  Later  statutes  have  considerably  ex- 
tended the  meaning  of  the  words  ''  valuable  consideration."  By 
24  Vict.  c.  9,  it  may  consist  wholly  or  in  part  of  a  rent-charge  or 
other  annual  payment ;  and  by  27  Yict.  c.  13,  of  a  rent.  Provision 
is  made  by  29  &  30  Yict.  c.  17,  for  remedying  the  inadvertent 
omission  to  enrol  within  due  time  in  cases  in  which  the  charity  is 
in  possession  under  the  sale. 

Besides  the  cases  enumerated  above,  there  are  other  cases  in 
which  a  sale  for  value  may  be  made  to  a  charity  without  observing 
anj  unusual  formalities.  Thus,  by  31  &  32  Yict.  c.  44,  two  acres 
of  land  may  be  sold  to  the  trustees  of  any  religious,  literaiy  or 
scientific  society,  for  erecting  a  building  for  their  purposes ;  and 
by  34  Yict.  c.  13,  land  may  be  sold  for  the  purposes  of  a  public 
park,  schoolhouse,  elementary  school  or  public  museum,  and  in 
none  of  these  cases  need  the  formalities  of  the  Mortmain  Acts  be 
observed. 

Vn.  Persons  acting  in  a  fldnciary  capacity. 

If  your  client  is  purchasing  from  a  trustee,  you  must  in  the  first 
place  ascertain  that  the  trustee  has  power  to  sell,  and  this  you  can 
only  do  by  consulting  the  instrument  creating  the  trust  under  which 
the  trustee  acts ;  for  the  statutes  relating  to  trustees'  powers  of  sale 
only  apply  in  cases  where  they  have  selling  powers  under  their 
trust  instruments.  The  effect  of  Lord  Cranworth's  Act,  and  of  the 
Conveyancing  Act,  1881,  we  shall  consider  later  on. 

There  is  one  case  in  which  trustees  and  executors  are  empowered 
to  sell  land  by  statute ;  this  is  by  virtue  of  sects.  14 — 17  of  22  & 
23  Yict.  c.  35.  It  relates,  as  you  know,  to  trustees  and  executors 
under  wills,  and  confers  powers  of  sale  when  the  testator  has 
charged  his  lands  with  the  payment  of  debts  or  legacies.  If  he 
has  devised  his  estate  so  charged  to  the  trustee  for  his  whole 
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mterest  thereliiy  and  has  made  no  express  proYision  for  raising  the 
debts,  &o.  out  of  the  estate,  the  trustee  may  sell  tihe  land ;  if  he  has 
not  vested  the  land  in  the  trustee  for  his  whole  estate  and  interest, 
then  the  exeoutor  maj  sell.  And  purchasers  or  mortgagees  are  not 
required  to  inquire  whether  the  powers  given  by  the  act  have  been 
did  J  exercised  by  the  person  to  whom  thej  are  given.  It  has  been 
decided  that  this  act  does  not  apply  to  administrators  with  the  will 
annexed.  (Re  Clay  and  Tetley.)  In  Tanqueray-  Willaunie  v.  Landau^ 
it  was  held  that  where  executors  are  directed  to  pay  the  testator's 
debts,  and  there  is  a  gift  of  all  his  realty  to  them  beneficially  or  in 
trust,  the  debts  are  payable  out  of  the  estate  so  given. 

Again,  in  purchasing  from  a  mortgagee,  you  will  have  to  refer 
to  the  mortgage  to  ascertain  the  nature  of  his  power  of  sale ;  but 
you  will  remember  that  even  if  the  mortgage  gives  no  power  to  sell^ 
the  mortgagee  will  have  one  by  virtue  of  Lord  Cranworth's  Act, 
if  his  mortgage  deed  is  dated  between  the  28th  August,  1860,  and 
the  31st  December,  1881,  and  by  virtue  of  the  Conveyancing  Aot^ 
1881,  if  the  mortgage  was  executed  after  that  date.  These  enact- 
ments will  be  considered  in  subsequent  pages.  But,  notwithstand- 
ing these  statutes,  the  mortgage  itself  ought,  strictly  speaking,  to 
be  referred  to,  for  though  it  is  not  likely  to  happen,  yet  it  is  possible 
that  the  powers  given  by  them  may  be  expressly  excluded. 

It  is  useful  to  remember  that  trustees  in  selling  may  now  sell  the 
surface  of  the  land  apart  from  the  minerals,  or  vice  versd^  without 
any  special  power  in  that  behalf.  (25  &  26  Vict,  a  108,  which 
nullifies  the  decision  in  Bucklet/  v.  HowelL  This  act  will  also,  it 
has  been  held,  include  mortgagees  selling  under  their  power  of 
sale.    Re  Wilkinson.) 

Since  the  Settled  Land  Act,  1882,  trustees  who  are  empowered 
to  sell  settled  lands  must  obtain  the  consent  of  the  tenant  for  life 
(sect.  56) ;  but  if  there  are  several  persons  forming  together  one 
complex  tenant  for  life,  then  the  consent  of  any  one  of  those  persons 
is  sufficient  (Settled  Land  Act,  1884).  And  if  this  consent  is  given, 
the  minerals  may  be  sold  apart  from  the  land,  and  vice  versd^  with- 
out the  necessity  of  obtaining  the  court's  consent  under  25  &  26 
Vict.  c.  108.  If  the  lands  are  vested  in  trustees  upon  trust /or  sale, 
then  the  consent  of  the  tenant  for  life  is  not  necessary  to  the  sale. 
(See  sect.  63  of  the  Settled  Land  Act,  1882,  and  sect.  6  of  the 
Settled  Land  Act,  1884 ;  and  see  Taylor  v.  Poncia.) 
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In  asoertaamng  the  powers  of  the  parties  to  sell,  jovl  may  in  some 
oases  have  to  take  into  consideration  the  relation  in  which  the  parties 
stand  to  each  other.  For  a  fiduoiaiy  relationship  between  them 
may  have  an  important  bearing  on  the  sale.  The  following 
examples  of  this  are  worthy  of  your  attention : — 

(1)  A  parent  can  purchase  from  his  child,  but  the  sale  may  be 

impeached  unless  it  is  reasonable  and  the  most  scrupu- 
lous good  faith  has  been  observed. 

(2)  A  guardian  cannot  purchase  from  his  ward  while  the  re- 

lationship of  guardian  and  ward  is  still  subsisting.  And 
even  where  the  ward  has  come  of  age  it  will  be  dangerous 
for  the  ex-guardian  to  purchase  from  him,  if  but  a  short 
time  has  elapsed  since  the  ward  attained  his  majority,  for 
the  onus  will  be  laid  on  the  guardian  of  showing  that  he 
has  made  a  fair  bargain  and  has  reaped  no  advantage 
from  the  influence  his  former  position  with  regard  to  the 
ward  must  be  presumed  to  have  given  him. 

(3)  In  the  same  way,  a  conveyance  from  one  of  his  flock  to  a 

minister  of  religion  is  liable  to  be  set  aside  on  the  ground 
of  undue  influence. 

(4)  A  client  may  convey  for  valuable  consideration  to  his  soli- 

citor, but  it  will  lie  on  the  latter  to  show  the  propriety 
of  the  transaction  and  that  the  client  hctd  independent 
advice.  And  the  solicitor  must  not  purchase  in  the  name 
of  a  trustee  or  agent,  for  no  such  sale  can  stand  {Oresly  v. 
Moudey;  Tomsan  v.  Judge).  A  gift  (except  by  will) 
from  a  client  to  solicitor  is  void. 

(5)  A  conveyance  from  a  patient  to  his  medical  adviser  stands 

in  much  the  same  position  as  a  conveyance  from  a  client 
to  his  solicitor,  though  a  gift  by  a  patient  is  not  neces- 
sarily void,  and  it  will  be  upheld  if  it  is  shown  that  the 
patient  acted  as  a  free  agent,  and  had  separate  and  in- 
dependent advice.  But  such  a  gift  is  watched  most 
jealously  by  the  court  (see  Wallis  v.  Routh). 

(6)  An  agent  selling  property  of  his  own  to  his  principal  must 

disclose  the  fact.  And  if  he  purchases  his  principal's 
property  in  the  name  of  some  other  person,  his  principal 
may  afterwards,  on  discovering  the  fact,  repudiate  the 
sale^  and  claim  any  profit  the  agent  may  have  made. 
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(7)  A  trustee  for  sale  is  often  aggrieved  to  hear  that  he  oannot 

safely  purchase  from  himself.  Yet  such  is  the  law  on 
the  subject.  The  sale  is  not  void  ab  initio^  but  it  is  liable 
to  be  set  aside  as  a  matter  of  course  on  the  ceBtui  que  trust 
applying  to  the  court  within  a  reasonable  time.  Again, 
a  trustee  cannot  as  a  rule  purchase  any  portion  of  the 
trust  property  from  the  cestui  qm  trust.  The  result  of 
various  decisions  on  the  point  would  seem  to  show  that 
such  a  purchase  would  stand  good  in  the  following  cir- 
cumstances ;  (a)  if  the  trustee  will  give  more  for  the  trust 
estate  than  any  other  person,  in  other  wordj9,  if  he  will 
give  a  fancy  price  for  it ;  (b)  if  the  offer  to  sell  proceeds 
from  the  cestui  que  trust  and  the  trustee  pays  the  ordinary 
value  in  the  market,  keeping  the  cestui  que  trusty  as  it  has 
been  styled,  at  arms'  length ;  (c)  if  the  sale  is  by  public 
auction  and  the  trustee  has  the  leave  of  the  court  to  bid ; 
(d)  in  all  oases  in  which  the  purchaser  is  a  bare  trustee 
only,  t.  e,,  a  trustee  ''  who  has  no  duties  to  perform  beyond 
the  simple  obligation  to  convey  the  land  to  or  according 
to  the  direction  of  his  cestui  que  trust  whenever  required 
to  do  so,  and  in  the  meantime  to  permit  him  to  receive 
the  rents  and  profits."    (See  2  Prideaux,  13th  ed.  p.  144.) 

(8)  A  mortgagee  with  a  power  of  sale  stands  in  the  same 

position  as  a  trustee,  and  he  oannot  sell  to  himself  under 
the  power.  But  he  may  purchase  the  property  from  the 
mortgagor  and  take  a  conveyance  from  him,  for  there  is 
only  the  relation  of  dry  trustee  and  cestui  que  trust 
between  them. 

VIII.  Promoters,  &o.,  acting  under  the  Lands  Clauses  ConsoUdation 

Act. 
Cajses  may  so  often  happen  in  which  you  are  called  upon  to  act 
for  a  vendor  who  has  received  a  notice  to  treat  or  for  purchasers 
who  are  buying  under  the  compulsory  powers  given  by  the  Lands 
Clauses  Consolidation  Act,  1845,  that  we  think  it  will  not  be  out 
of  place  to  give  you  a  short  summary  of  that  statute.  Its  chief 
object  is  to  encourage  enterprise  by  enabling  the  promoters  of 
any  undertaking  of  a  public  nature  to  acquire  land  from  individuals 
who  either  will  not  or  who  by  reason  of  some  disability  cannot  sell. 
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It  enables  all  parties  entitled  to  land  or  to  any  estate  or  interest 
therein  to  sell  the  same,  and  to  enter  into  all  necessary  agreements 
with  that  object.    Particularly  it  enables  corporations,  tenants  in 
tail  or  for  life,  married  women  seised  in  their  own  right  or 
entitled  to  dower,  guardians,  committees  of  lunatics  and  idiots, 
trustees  of  charities,  executors  and  administrators,  and  generally  all 
parties  for  the  time  being  entitled  to  the  receipt  of  the  rents  and 
profits  of  any  such  land  in  possession,  or  subject  to  any  estate  in 
dower,  or  to  any  lease  for  life  or  for  lives  and  years  or  for  years,  or 
any  less  interest,  to  sell  their  lands,  and  (with  the  exception  of 
married  women  entitled  to  dower  and  lessees  for  life,  &c.)  to  sell 
them  not  only  on  behalf  of  themselves,  but  also  on  behalf  of 
persons  entitled  in  reversion,  remainder  or  expectancy  after  them, 
BO  as   to  defeat    the  estates  of    such  parties;   and    it    enabled 
married  women  and  all  owners  of  land  who  are  under  disability  to 
deal  with  the  land  as  if  they  were  respectively  under  no  disability. 
Though  corporations  generally  are  empowered  to  sell,  municipal 
corporations  must  still  get  the  consent  of  the  Treasury  (s.  15),  and 
committees  of  lunatics  should  obtain  the  permission  of  the  Lord 
Chancellor.    {Re  Wade,)    The  proceedings  under  this  act  are  briefly 
as  follows: — ^When  the  promoters  require  any  land  they  must 
first  give  a  notice  to  treat  imder  the  act.     This  notice  specifies 
what  lands  they  desire  to  take.    An  owner  who  is  competent  to  deal 
with  his  lands  freely  can,  of  course,  make  any  agreement  he  likes 
with  them.     But  it  is  when  the  owner  for  the  time  being  is  under 
disability  or  refuses  to  treat,  that  the  provisions  of  the  act  are 
more  especially  of  use.    In  such  cases  the  value  of  the  land  is  first 
to  be  ascertained,  either  by  the  verdict  of  a  jury  or  by  arbitration, 
or  by  a  valuation.     The  compensation  or  purchase-money  having 
been  determined  in  one  of  these  ways,  is,  in  the  case  of  disability, 
to  be  dealt  with  in  different  ways  varying  with  its  amount.     If  it 
exceed  £00/.,  it  must  be  paid  into  the  bank  in  the  name  of  the 
paymaster-general,  and  it  will  there  remain  until  applied  by  the 
court,  in  (a)  the  purchase  or  redemption  of  the  land  tax  or  the 
discharge  of  incumbrances  affecting  the  land  sold  or  other  lands 
settled  along  with  it  but  not  taken ;  (b)  the  purchase  of  other  lands 
to  be  settled  in  the  same  manner  as  the  lands  sold ;  (c)  the  replac- 
ing of    buildings  if  buildings  have  been    compulsorily  taken ; 
(d)  the  payment  to  any  party  absolutely  entitled  to  the  money ; 
o.  c 
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(e)  in  some  one  or  more  of  the  ways  in  which  capital  money  can  be 
invested  under  the  Settled  Land  Act,  1882  (see  sect.  21  of  that  Act). 
If  the  purchase-money  is  under  200/.  but  over  20/.  it  can  either  be 
dealt  with  in  the  same  way  as  sums  over  200/.,  or  else,  if  the  pro- 
moters agree,  it  may  be  paid  to  two  trustees  for  the  party  under 
disability,  the  promoters  approving  of  the  trustees  selected;  in 
this  case  the  trustees  will  apply  the  money  in  the  same  way  as  if 
it  had  been  paid  into  the  bank,  but  no  order  of  the  court  need  be 
obtained  by  them. 

If  the  purchase-money  does  not  exceed  20/.  it  can  be  paid  to  the 
parties  entitled  to  the  rents  and  profits  of  the  lands,  or  if  these 
are  under  disability,  to  their  guardians,  husbands,  committees,  or 
trustees,  as  the  case  may  be.  The  promoters  having  paid  the  money 
in  accordance  v«rith  the  act,  can  require  the  vendor  to  convey  to 
them,  or  as  they  direct.  In  default  thereof,  or  if  the  vendors 
cannot  adduce  a  good  title,  the  promoters  can  vest  in  themselves  all 
the  estate  and  interest  of  the  vendors  in  the  land,  and  also  the 
interests  of  those  persons  on  whose  behalf  the  act  enables  them  to 
sell,  by  executing  a  deed  poll ;  and  by  a  similar  deed  they  can 
vest  in  themselves  the  interest  of  a  vendor  who  refuses  to'  accept 
the  purchase-money  when  tendered,  or  who  fails  or  neglects  to 
make  out  a  good  title,  or  refuses  to  convey,  and  also  of  a  vendor 
who  is  absent  from  the  kingdom,  and  cannot  be  found  after 
diligent  inquiry.  When  the  conveyance  is  made  to  the  promoters 
it  will  operate  to  bar  all  estates  tail,  and  all  other  estates,  rights, 
titles,  remainders,  limitations,  trusts,  and  interests  whatever  in  the 
land.  The  promoters  are  to  bear  the  whole  costs  of  the  purchase, 
both  their  own  and  the  vendor's.  The  concurrence  of  encum- 
brancers who  refuse  to  receive  their  money  or  to  release,  or  who 
cannot  make  a  satisfactory  title,  can  be  dispensed  with.  The 
promoters  can  only  exercise  these  compulsory  powers  for  the  period 
named  in  their  special  act ;  if  that  prescribes  no  period,  then  only 
for  three  years  from  the  passing  of  their  special  act.  Provision  is 
also  made  for  the  disposal  of  such  land  which  the  promoters  have 
bought  and  find  are  not  required  for  the  purposes  of  their  under- 
taking. Within  ten  years  after  the  time  specified  in  their  special 
act  for  the  completion  of  the  works  for  which  they  have  bought  the 
lands,  they  are  to  sell  these  superfluous  lands.  Unless  they  are  situate 
in  a  town,  or  are  lands  built  upon  or  used  for  building  purposes, 
they  must  be  first  offered  to  the  person  entitled  to  the  lands,  if 
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any,  from  which  they  were  originally  severed.  If  he  declines  to 
buy,  or  does  not  within  six  weeks  signify  his  wish  to  purchase 
them,  or  cannot  be  found,  then  they  are  to  be  offered  to  other 
adjoining  owners.  If  they  will  not  buy,  the  property  may  be  sold 
to  other  persons,  but  if  not  sold  by  the  expiration  of  the  ten  years, 
then  the  lands  will  become  the  property  of  the  owners  of  property 
adjoining  thereto,  in  proportion  to  the  extent  of  their  lands 
respectively  adjoining  the  same.  Such  are  the  leading  features  of 
the  Lands  Clauses  Consolidation  Act,  which  for  practical  purposes 
you  cannot  know  too  well,  for  under  it  sales  to  railway  companies 
and  municipal  corporations  are  every  day  taking  place. 

You  will  bear  in  mind  that  directly  the  price  which  is  to  be  paid 
to  the  vendor  for  lands  compulsorily  taken  from  him  under  the 
provisions  of  this  statute  is  fixed,  but  not  before,  the  property  is 
converted,  so  that  if  the  vendor  died  before  completion  the  pur- 
chase-money would  form  peirt  of  his  personal  estate.  This  con- 
version would  not,  however,  take  place  if  the  lands  belonged  to 
a  person  imder  disability,  or  if  the  lands  were  settled ;  and  in  such 
cases,  as  you  have  seen,  the  money  is  paid  into  the  bank,  and  has 
to  be  laid  out  in  certain  specified  ways  already  referred  to. 

In  connection  with  persons  whom  some  disability  prevents  from 
conveying,  the  provisions  of  the  Trustee  Act,  1860,  should  be 
borne  in  mind.  This  act  makes  provisions  for  the  vesting  of 
estates  in  the  hands  of  trustees  and  mortgagees  who  are  under 
disability.  In  such  cases  the  estates  can  be  passed  by  applying  to 
the  court  and  obtaining  a  vesting  order.  In  the  case  of  a  lunatic 
trustee  or  mortgagee,  the  Lord  Chancellor  can  make  a  vesting 
order  which  will  vest  the  estate  in  such  person  and  for  such  estate 
as  he  shall  direct,  and  will  have  the  effect  of  a  conveyance ;  and 
the  Lord  Chancellor  may  also  make  an  order  releasing  the  lands  of 
such  a  trustee  or  mortgagee  from  his  contingent  right  therein,  and 
disposing  of  it  to  such  person  as  he  shall  direct.  And  in  the  ccuse 
of  infant  trustees  or  mortgagees,  similar  orders  may  be  made  by 
the  Chancery  Division.  Such  an  order  may  also  be  made  by  the 
court  when  a  sole  trustee  is  out  of  the  jurisdiction  or  cannot  be 
found ;  and  where  a  joint  trustee  is  out  of  the  jurisdiction  or  cannot 
be  found,  the  court  may  make  an  order  disposing  of  his  contingent 
right  in  the  land  to  the  persons  jointly  entitled  with  him,  or  to 
them  together  with  any  other  persons.     Similar  orders  can  be 
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made  when  it  is  uncertain  which  of  several  trustees  was  the 
survivor,  or  where  it  is  uncertain  whether  the  last  trustee  is  living 
or  dead.  It  is  well  also  to  remember  that  under  sect.  80  of  the 
Conveyancing  Act,  1881,  when  a  sole  trustee  or  mortgagee  dies, 
the  person  to  convey  or  re-convey  is  his  personal  representative, 
and  not  his  heir  nor  the  devisee  of  his  trust  or  mortgage  estates. 


IX.  Limited  Owners  of  Land. 

Persons  not  having  the  whole  fee  simple  in  the  land,  are 
empowered  under  various  circumstances  by  statute  law  to  dispose 
of  the  whole  fee.  We  shall  note  these  cases  more  particu- 
larly during  the  course  of  our  subsequent  remarks,  when  we 
treat  of  the  limited  owners  to  whom  the  powers  are  given.  It 
must  suffice  in  this  place  merely  to  point  out  that  they  may 
have  such  powers.  Thus  we  shall  find  that  leaseholders  have  in 
certain  cases  power  to  convert  their  tenancy  into  a  fee  simple  or 
freehold  \inder  the  provisions  of  the  Conveyancing  Acts,  1881 
and  1882 ;  that  tenants  for  life  can  sell  the  fee  simple  estate  in 
their  land  under  the  Settled  Estates  Act,  1877,  with  the  leave  of 
the  court ;  and  that,  under  the  Settled  Land  Act,  1882,  tenants 
for  life  (which  term  includes  tenants  in  tail,  tenants  in  fee  with  an 
executory  limitation  over,  persons  entitled  to  base  fees,  tenants  for 
years  determinable  on  life,  not  holding  merely  under  a  lease  at  a 
rent,  tenants  pur  autre  tne^  tenants  in  tail  after  possibility  of  issue 
extinct,  tenants  by  the  curtesy,  &o.,  see  sect.  58)  may,  on  observing 
certain  formalities,  sell  the  settled  land.  These,  however,  are  all 
special  cases,  in  which  you  will  have  to  consult  the  special  acts 
under  which  the  powers  are  given  to  ascertain  the  vendor's  ability 
to  sell. 
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CHAPTER  II. 

THE  PARTICULARS  OF  SALE. 

Having  ascertained  that  the  yendor  is  under  no  personal  incapaoity 
to  sell,  you  may  take  it  for  granted  for  the  moment  that  no  further 
incapacity  is  imposed  on  him  by  the  nature  of  his  estate  and  interest 
in  his  property.  The  proper  course  is  to  examine  the  muniments 
of  title  and  satisfy  yourself  that  he  has  free  powers  of  disposal,  and 
also  clearly  to  understand  what  he  has  to  sell.  But  we  will  pre- 
sume that  he  is  unhampered  in  any  way,  and  can  make  a  good  title. 
You  must  first  learn  from  him  whether  the  sale  is  to  be  carried 
out  privately  or  by  public  auction.  In  the  latter  case,  you  will 
have  to  prepare  the  advertisement  of  the  property,  and  the  par- 
ticulars and  the  conditions  of  sale.  The  preparation  of  the  parti- 
culars of  sale,  indeed,  is  in  many  places  left  to  the  auctioneer  who 
is  selected  to  carry  out  the  sale,  but  even  if  you  do  not  actually 
draft  them,  it  is  your  duty  to  revise  them  before  they  are  issued,  to 
Bee  that  they  in  no  way  offend  against  the  law. 

Now,  with  regard  to  both  advertisements  and  particulars  of  sale, 
there  are  several  important  points  of  law  which  it  is  necessary  to 
bear  in  mind,  and  on  these  we  must  dwell  for  a  short  time.  In 
promulgating  an  advertisement  or  particulars  you  are  promulgating 
a  description  of  what  you  propose  to  sell.  Naturally  you  wish  to 
describe  the  estate  to  its  best  advantage,  and  publish  such  an  adver- 
tisement as  will  be  best  calculated  to  attract  purchasers.  The  point, 
then,  to  be  considered  is,  to  what  extent  does  the  law  interfere  with 
your  description  P 

There  are  two  main  points  to  be  observed :  the  one  is,  not  to  say 
too  much,  the  other,  not  to  say  too  little.  As  to  the  first  point,  it 
only  applies  to  matters  of  fact,  for  in  matters  of  mere  opinion  you 
may  practically  say  what  you  like.  Thus  you  may  puff  the  pro- 
perty to  any  extent.    As  long  as  you  confine  yourself  to  generali* 
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ties  you  can  be  as  grandiloquent  as  you  please  in  praising  it« 
Thus,  for  instance,  you  may  describe  land  which  is  a  *^water« 
meadow,"  but  very  poorly  watered,  as  an  ^'  uncommonly  rich 
water-meadow,"  and  the  purchaser  will  not  be  entitled  to  rescind 
the  contract,  or  even  so  much  as  to  claim  compensation  on  dis- 
covering the  truth.     For  opinions  may  differ  as  to  whether  land 
is  poorly  or  richly  watered.    {Scoft  v.  Sanson.)     You  may  state 
that  the  property  is  worth  any  sum  you  like;    you  may  even 
say,  although  it  be  not  the  fact,  that  such-and-such  a  sum  has 
been  ofiFered  for  the  property,  and  by  this  device  try  to  induce 
the  purchaser  to  give  a  higher  price  than  the  land  is  worth. 
But  you  must  take  care  not  to  make  a  misstatement  of  a  fact, 
as  was  done  in  the  recent  case  of  Boots  v.  SnelUng.     Here  the 
defendant  contracted  to  buy  land  from  the  plaintiff  for  20,000/. 
At  the  time  of  the  sale  the  purchaser  alleged  that  he  asked  the 
vendor  if  the  property  were  the  same  as  that  which  had  been 
offered  to  him  by  an  agent  of  the  vendor  for  12,000/.,  and  the  vendor 
said  it  was  not.     The  court  held  the  contract  was  not  binding,  as 
the  vendor's  statement  was  not  merely  the  expression  of  an  opinion 
as  to  value,  but  affected  the  subject-matter  of  the  contract,  and  the 
purchaser  had  relied  on  the  statement.     The  sum  of  the  matter  is 
this : — You  say  what  you  like  in  the  endeavour  to  make  a  good 
bargain  for  your  client,  but,  beyond  the  commendations  and  rhodo- 
montade  of  a  person  trying  to  obtain  the  best  price  for  his  wares, 
you  must  not  go.     There  must  not  be  the  slightest  suspicion  of  a 
desire  on  your  part  to  "  take  the  purchaser  in ;"  and  if  you  make 
any  statement  which  is  not  quite  strictly  true,  it  must  be  one  of 
such  a  nature  that  the  court  would  consider  it  not  likely  to  be 
believed  by  the  purchaser,  but  which  would  be  recognized  by  him 
as  the  mere  exaggerated  language  of  one  who  naturally  wishes  to 
say  as  much  in  recommendation  of  the  property  he  has  for  sale 
as  he  can.     But  you  must  take  the  greatest  care  that  any  posi- 
tive statements  you  make  which  tend  to  enhance  the  value  of  the 
property,  and  which  a  purchaser  would  be  likely  in  the  ordinary 
oourse  of  things  to  rely  on,  are  strictly  true.    It  will  be  no  defence 
to  say  that  you  had  no  intention  of  taking  the  purchaser  in,  or  that 
you  were  not  aware  that  your  representation  was  not  oonect ;  it  is 
your  duty  to  ascertain  that  every  positive  statement  of  fact  you 
make  is  absolutely  true. 
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There  have  been  many  and  conflicting  cases  on  the  subject  of 
what  amounts  to  a  misrepresentation,  and  further,  what  constitutes 
such  a  misrepresentation  as  will  entitle  the  purchaser  to  rescind 
the  contract  altogether,  and  what  will  merely  entitle  him  to 
reoeive  compensation  for  the  misdescription,  while  he  is  compelled 
to  carry  out  the  contract  in  spite  of  it. 

It  will  be  useful  for  you  to  know  the  doctrines  of  Equity  on  the 
point,  and  see  in  what  respects  the  courts  have  laid  down  that 
misrepresentation  amounts  to  a  fraud,  which  will  enable  a  purchaser 
to  decline  to  complete,  or  at  all  events  to  insist  on  compensation 
before  he  does  so.  The  first  kind  of  misrepresentation  which 
is  considered  as  amounting  to  fraud  is  that  which  comes  within  the 
description  of  a  ^^  suggestio  faki^'^  or  positive  statement  of  a  fact  as 
true  which  really  is  not  true.  With  regard  to  this,  it  is  laid  down 
as  follows : — 

When  a  party  intentionally  or  by  design  misrepresents  a 
material  fact  or  produces  a  false  impression  in  order  to  mislead 
another,  or  to  entrap  or  cheat  him,  or  to  obtain  an  imdue  advantage 
over  him  in  every  such  case,  there  is  a  positive  fraud  in  the  truest 
sense  of  the  term.     {Hill  v.  Lane.) 

And  not  only  does  fraud  exist  where  the  statements  are  known 
to  be  false  by  those  who  make  them,  but  where  statements  false  in 
fact  are  made  by  persons  who  do  not  know  them  to  be  true  or 
false,  or  who  believe  them  to  be  true,  if  in  the  due  discharge  of 
their  duty  they  ought  to  have  known,  or  if  they  had  formerly 
known  and  ought  to  have  remembered  the  fact  which  negatives  the 
representation  made. 

A  misrepresentation  in  order  to  justify  the  rescission  of  a  contract 
must  be  as  to  some  material  fact  constituting  an  inducement  or 
motive  to  the  act  or  omission  of  the  other  party.  It  must  be  a 
fraua  dans  locum  contractuij  i.  e,  ''  the  assertion  of  a  fact  on  which 
the  person  entering  into  the  contract  relied,  and  in  the  absence  of 
which  it  is  reasonable  to  infer  that  he  would  not  have  entered  into 
the  contract ;  or  the  suppression  of  a  fact,  the  knowledge  of  which 
it  is  reasonable  to  infer  would  have  made  him  abstain  from  the 
contract  altogether."     {Puhford  v.  JRichards.) 

The  misrepresentation  must  also  be  something  in  regard  to 
which  the  one  party  places  a  known  trust  or  confidence  in  the 
other,  80  that  puffing  is  allowable.    The  maxim  is,  **  Simplex  com* 
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mendatio  non  obligat"  In  mere  matters  of  opinion,  where  both 
parties  are  at  liberty  to  make  all  examinations  and  enquiries  they 
like,  it  is  presumed  that  neither  party  trusts  the  other,  but  relies 
on  his  own  judgment. 

Lastly,  to  obtain  relief  on  the  ground  of  misrepresentation,  the 
party  must  have  been  misled  by  the  representation.  If  he  knows 
it  to  be  false,  it  should  not  influence  his  conduct,  and  he  has  only 
his  own  indiscretion  to  blame.  Further,  he  must  be  misled  to  his 
prejudice  or  injury.  Moral  obligations  and  imoonscientious  acts 
followed  by  no  loss  or  injury  do  not  come  within  the  scope  of  the 
remedial  jurisdiction  of  the  courts. 

Another  kind  of  misrepresentation  is  that  which  consists  in  a 
*^8uppres8W  rerV^  to  the  injury  of  another;  that  is,  the  concealment 
or  suppression  of  such  facts  as  the  one  party  is  bound  in  conscience 
to  reveal  to  the  other,  and  which  the  other  party  has  a  legal  as 
distinguished  from  a  mere  moral  right  to  know.  (See  Fox  v. 
Macreth,) 

If  a  vendor  sells  an  estate  knowing  that  he  has  no  title  to  it  or 
that  there  are  incimibrances  on  it  of  which  the  purchaser  is  ignorant, 
and  he  suppresses  the  fact,  this  will  make  the  sale  liable  to  be 
avoided  on  the  ground  of  fraud.  For  the  very  purchase  implies 
a  confidence  on  the  part  of  the  purchaser  that  no  such  defect  exists. 
It  should  be  remembered,  however,  that  the  maxim  in  most  cases  is 
"  Qui  facet  non  videtur  affirnmre^^  and  the  rule  of  "  camat  emptor'*^ 
applies. 

Mr.  Prideaux,  in  his  excellent  dissertations  on  the  subject,  sums 
up  the  result  of  the  various  cases  as  follows : — 
"  A  purchaser  is  entitled  to  rescind  the  contract — 

"  (1)  If  the  misstatement  on  the  part  of  the  vendor  is  wilful : 
"  (2)  If  the  effect  of  making  the  purchaser  complete  would 
be  to  put  upon  him  something  constitutionally  different 
from  that  for  which  he  contracted : 
"  (3)  If  the  misdescription  is  such  that  it  may  be  reasonably 
supposed  that  but  for  such  misdescription  he  would  not 
have  entered  into  the  contract  at  all : 
"  (4)  If  the  misdescription  is  of  a  nature  not  susceptible  of 
compensation."     (1  Prid.  31,  13th  ed.) 
But  not  all  misdescriptions  will  entitle  the  purchaser  to  refuse  to 
complete ;  in  some  cases  he  will  be  forced  specifically  to  perform 
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his  oontract,  But  may  demand  compensation  for  the  loss  he  sustains 
on  account  of  the  misdescription.  These  are  cases  where  the 
purchaser  does  not  get  the  identical  thing  he  bargained  for, 
but  substantially  gets  it.  The  most  usual  class  of  cases  of  this 
kind  are  those  where  there  has  been  some  misdescription  of  the 
quantity  or  acreage  of  the  land,  and  in  which  the  amount  thereof 
as  stated  does  not  grossly  differ  from  the  amount  as  it  actually 
exists.  Shortly,  the  result  of  a  misrepresentation  which,  while  it 
does  not  come  within  any  of  the  four  above-mentioned  heads,  and 
so  does  not  entitle  the  purchaser  to  rescind  altogether,  nevertheless 
puts  on  him  something  less  valuable  than  he  bargained  for,  will  be 
that  he  must  carry  out  the  contract,  but  may  deduct  from  the 
stipulated  purchase-money  such  a  sum  as  will  compensate  him  for 
the  loss  in  value.  It  would  seem  that  the  purchaser  waives  his 
right  to  compensation  by  taking  a  conveyance  without  demanding 
it.  (Newham  v.  Mhi/ ;  and  see  dicta  in  JolUffe  v.  Baker.)  But  in 
Palmer  v.  Johnson  it  was  held  that  where  there  was  an  express 
stipulation  for  compensation,  and  an  error  is  not  discovered  till 
after  completion,  compensation  may  nevertheless  be  still  recovered, 
for  the  conveyance  does  not  operate  to  merge  the  condition  as  to 
misdescription. 

The  practical  bearing  of  all  this  on  the  drafting  of  the  particulars 
is,  first,  if  you  make  any  statement  of  fact  in  the  description  you 
should  take  care  that  you  have  stated  it  accurately ;  and,  secondly, 
if  you  abstain  from  mentioning  any  fact  which  materially  di- 
minisbes  the  value  of  the  property,  you  must  take  care  that  it  is 
not  one  which  the  purchaser  could  not  have  discovered  by  himself 
on  using  ordinary  diligence,  or  one  which  you  are  bound  in  foro 
judicio  to  disclose.  It  is  hardly  necessary  to  remark  that  any  actual 
attempt  to  conceal  a  defect  will  enable  the  purchaser  to  get  oS.  his 
bargain. 

A  word  as  to  sketches  and  plans  of  the  estate.  These  very  often 
accompany  the  particulars.  The  rules  that  apply  to  the  particulars 
apply  also  to  such  plans.  If  through  inaccuracy  they  mislead  a 
purchaser  he  will  be  entitled  to  refuse  to  complete,  even  if  he  might 
have  discovered  and  corrected  the  inaccuracy  on  consulting  some 
document.  Having  satisfactorily  settled  the  particulars,  the  next 
step  is  to  prepare  the  conditions  of  sale,  a  document  the  object  of 
which  is  to  describe  the  terms  upon  which  your  client  proposes  to  sell 
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the  efitaie.    The  drafting  of  this  will  require  not  only  an  intimate 
acquaintance  with  the  incidents  and  peculiaiiticB  of  your  dient's 
title,  and  a  thorough  knowledge  of  the  law  of  real  property 
affecting  it,  but  also  the  exerciae  of  the  most  delicate  discretion 
and  forethought.    You  must  always  bear  in  mind  that  while  on 
the  one  hand  it  must  be  your  object  to  save  your  dient  from  all 
unnecessary  expense,  and  so  to  frame  your  conditions  that  the  cost 
of  investigations,  which,  in  the  absence  of  stipulation  would  fall 
on  your  client,  shall  be  borne  by  the  purchaser,  yet  on  the  other  you 
must  guard  against  making  the  conditions  so  stringent  as  to  have 
the  effect  of  *'  damping  the  sale,"  and  causing  purchasers  to  offer 
a  less  price  than  they  otherwise  would.     This  you  must  most  par- 
ticularly look  to  when  you  are  acting  for  a  yendor  who  is  a  trustee. 
It  is  a  trustee's  duty  to  get  the  best  price  he  can  for  his  cestui  que 
iruatSy  and  on  that  account  he  should  take  care  to  do  nothing  whidi 
would  depreciate  the  value  of  the  estate.    If  he  enters  into  any 
stipulations  not  absolutely  required  by  the  state  of  the  title,  the 
cestui  que  trusts  can  set  aside  the  sale,  and  this  even  though  the 
trustee  is  authorized  (as  he  is  now  in  all  cases  by  Lord  Gran- 
worth's  Act  and  the  Conveyancing  Act,  1881,  s.  35)  to  sell  subject 
to  any  conditions  he  may  think  fit.     {Dance  v.  OotdingJtam^  and  see 
Re  Cooper  and  Allen.)     The  cestui  que  trusts  should,  however,  inter- 
fere before  any  part  of  the  purchase-money  is  paid.    And  it  has 
been  lately  decided  that  where  a  trustee  in  selling  has  inserted  an 
unnecessarily  stringent  condition  he  cannot  obtain  a  decree  for 
specific  performance  of  the  contract  against  the  purchaser.    (See 
Dunn  V.  Flood.) 
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CHAPTER  III. 

THE  CONDITIONS  OF  SALE. 

Before  we  enter  into  the  consideration  of  the  question  what  pro- 
visions the  conditions  of  sale  should  contain,  we  will  premise  that 
most  of  them  are  nothing  more  or  less  than  the  terms  which  you 
would  insert  in  a  contract,  in  case  you  were  concerned  in  a  private 
sale ;  so  that,  in  speaking  in  succeeding  pages  of  a  contract  for 
sale,  we  shall  refer  you  to  the  present  chapter  to  see  what  terms 
you  should  insert  in  it  under  yaiious  circumstances. 

One  of  the  main  objects,  then,  of  the  conditions  is  to  throw  on 
the  purchaser  burdens  which,  in  the  absence  of  stipulation,  would 
fall  on  the  vendor.  It  will  be  advisable  for  us  in  the  first  place  to 
enquire  what  these  burdens  are.  In  other  words,  when  a  vendor 
and  a  purchaser  enter  into  an  ''open  contract" — i.e.  a  contract 
without  any  stipulations  or  terms  expressly  agreed  upon  by  the 
parties,  e.  g.  where  A.  simply  agrees  to  sell  to  B.,  and  B.  agrees  to 
buy  from  A.,  Whiteacre  estate  for  10,000/. — ^what  is  the  nature  of 
the  title  which  the  vendor  must  produce  to  the  purchaser  ?  The 
obligations  he  is  now  under  in  such  a  case  are  not  so  burdensome 
as  they  were  in  former  days,  for  recent  legislation  has  contributed 
to  materially  lightening  them.  But  still  they  are  sufficiently 
onerous  to  make  it  highly  undesirable  to  enter  into  a  contract 
which  makes  no  provision  for  the  vendor's  protection. 

Under  an  open  contract  there  is  impUed  an  agreement  that  the 
property  is  the  vendor's  to  sell  and  that  he  will  make  a  good  title 
to  it  free  from  incumbrances.  This  agreement  lays  him  imder  the 
following  obligations : — 

(1)  Before  1875,  he  would  have  had  to  have  shown  a  title  for  a 
period  of  sixty  years  prior  to  the  day  of  sale.  This  period  was  by 
the  Vendor  and  Purchaser  Act,  1874,  reduced  to  forty  years  (s.  1). 
But  this  act  does  not  apply  to  advowsons,  so  that  on  the  sale  of  an 
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advowBon  he  would  be  bound  by  the  old  law  and  be  under  the 
neoeBsitj  of  showing  a  title  for  100  years,  or  for  sixty  years  with 
three  presentations.     (See  3  &  4  Will.  4,  c.  27,  s.  30.) 

(2)  The  abstract  of  title  would  have  to  show  the  title  for  forty 
years  back,  and  he  would  have  at  his  own  expense  to  produce  all 
deeds,  documents,  &o.  referred  to  in  it.  This,  however,  is  subject 
to  sect.  2,  subs.  2,  of  the  Vendor  and  Purchaser  Act,  1874,  under 
which  recitals,  statements,  descriptions  of  facts,  matters  and  parties 
contained  in  deeds,  &c.  twenty  years  old  at  the  date  of  the  con- 
tract, are,  unless  proved  inaccurate,  to  be  taken  as  sufficient  evi- 
dence of  the  truth  of  such  facts,  &c.  And  it  is  also  subject  (in 
contracts  made  after  1881)  to  sect.  3,  subs.  3,  of  the  Conveyancing 
Act,  1881,  which  provides  that  the  purchaser  is  to  assume,  unless 
the  contrary  appears,  that  the  recital  in  an  abstracted  instrument 
of  any  deed,  will  or  other  document  forming  part  of  the  prior  title 
is  correct,  contains  all  the  material  contents  of  such  document,  and 
such  document  was  duly  executed  and  completed.  The  same  sub- 
section further  precludes  a  purchaser  from  requiring  the  production 
or  any  abstract  or  copy  of  any  instrument  dated  before  the  time  fixed 
by  law,  or  by  the  contract  when  there  is  one,  as  the  time  for  the 
commencement  of  the  title,  and  from  making  any  requisition  or 
objection  in  respect  of  such  prior  title ;  and  even  where  the  prior 
title  shows  the  creation  of  a  power  which  is  exercised  by  a  deed 
appearing  in  the  abstract,  the  purchaser  is  prevented  from  calling 
for  the  instrument  creating  the  power.  Further,  in  contracts 
made  after  1881,  the  Conveyancing  Act  throws  on  the  vendor  the 
expense  of  the  production  of  certain  kinds  of  documents  of  a  semi- 
public  nature  not  in  the  vendor's  possession,  such  as  acts  of  parlia- 
ment, records,  court  rolls,  &c.,  and  also  of  deeds,  wills,  probates, 
letters  of  administration  and  other  documents,  and  the  expenses  of 
journeys  incidental  to  the  production  and  inspection  of  them,  and 
also  the  expenses  of  making  copies  of  any  documents  which  the 
vendor  is  entitled  to  retain.  (See  Re  Johnson  and  Tustin  for  a 
strong  illustration  of  this  enactment.) 

(3)  He  would  have  to  bear  the  expense  of  getting  in  any  out- 
standing legal  estate,  and  this  is  still  the  case,  for  no  provisions  on 
the  point  have  been  made  by  the  recent  statutes. 

(4)  He  would  have  to  make  good  the  want  or  deficiency  of 
stamps. 
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(5)  Prior  to  1875,  under  a  oontract  to  grant  or  assign  a  lease, 
he  would  have  had  to  have  shown  the  title  to  the  reversion,  i.  e. 
whether  the  interest  out  of  which  the  lease  he  proposes  to  create 
or  assign  was  carved,  was  freehold  or  leasehold ;  and  he  would  have 
had  to  have  shown  that  its  owner  had  power  to  create  the  lease 
the  subject  of  the  contract.  He  was  relieved  from  this  necessity, 
when  the  reversion  was  freehold,  by  the  Vendor  and  Purchaser 
Act,  1874,  s.  2,  subs.  1,  but  not  when  the  reversion  was  a 
leasehold  one.  In  assigning  a  lease  since  1881,  the  assignor  need 
not  now  show  his  title,  even  though  it  be  a  leasehold  one  (Convey- 
ancing Act,  1881,  s.  3,  subs.  1).  But  on  a  contract  to  grant  an 
underlease,  the  lease  out  of  which  the  underlease  is  carved  will  still 
have  to  be  shown ;  but  on  the  grant  of  a  sub-sub-lease  the  title  to 
the  leasehold  reversion  need  not  be  shown,  t,e.  the  original  lease 
cannot  be  called  for.  (Conveyancing  Act,  1881,  s.  13.)  Thus, 
A.  has  leasehold  property  :  he  grants  a  sub-lease  to  B.  :  B.  con- 
tracts to  grant  an  underlease  to  C.  Here,  under  sect.  13,  C.  could 
not  call  on  B.  to  show  A.'s  power  to  grant  the  sub-lease  to  B.  * 

(6)  In  the  special  case  of  the  sale  of  enfranchised  copyholds,  the 
vendor  had  formerly  to  show,  not  only  the  title  of  the  copyholder, 
but  also  the  freehold  title  of  the  lord  of  the  manor  down  to  the 
time  of  the  enfranchisement,  unless  the  enfranchisement  had  been 
effected  under  the  Copyhold  Act,  1852,  when  it  was  unnecessary  to 
show  the  lord's  title.  {Kerr  v.  Pawson.)  But  now,  by  virtue  of 
the  Conveyancing  Act,  1881,  s.  3,  subs.  2,  a  purchaser  of  en- 
franchised copyholds,  whether  the  enfranchisement  took  place 
under  the  Act  of  1852  or  not,  cannot  call  for  the  title  *'  to  make 
the  enfranchisement,"  t.  e,  he  cannot  call  for  the  lord's  title,  and 
possibly  he  may  have  to  be  satisfied  with  the  enfranchisement  deed, 
however  recently  made,  as  the  root  of  title. 

(7)  Again,  if  his  title  commenced  with  a  will,  he  would  be  put 
to  the  expense  of  having  to  prove  that  the  testator  was  seised  in 
possession  of  the  land  at  the  date  of  his  death,  no  matter  how  many 
years  ago  the  testator  died. 

(8)  He  would  also  have  to  show  the  identity  of  the  land  sold 
mth  that  described  in  the  deeds  as  abstracted. 

(9)  Before  1875,  where  the  deeds  were  not  handed  over  no  pur- 
chaser would  be  compelled  to  complete  without  obtaining  a  legal 
covenant  for  their  production,  and  this  although  he  would  have  an 
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equitable  right  to  their  production.  {Barclay  y.  Baine.)  Sinoe 
that  date,  however,  by  the  Vendor  and  Purchaser  Act,  1874,  s.  2, 
Bubs.  3,  the  vendor's  inability  to  furnish  such  a  covenant  will 
not  in  such  a  case  be  an  objection  to  the  title,  in  case  the  purchaser 
will  have  an  equitable  right  to  such  production. 

(10)  Formerly,  notwithstanding  the  Vendor  and  Purchaser  Act, 
the  purchaser  of  leaseholds  could,  on  grounds  discovered  elsewhere 
than  from  the  abstract,  raise  objections  to  the  lessor's  power  to  grant 
the  lease.  But  now,  by  the  Conveyancing  Act,  1881,  a  purchaser 
cannot  inquire  into  the  circumstances  attending  the  grant  of  the 
lease,  unless  it  appear  on  the  face  of  it  or  otherwise  not  duly  granted. 
And  further,  on  the  production  of  the  last  receipt  for  the  payment 
of  rent  due  before  completion  he  is  bound  to  assume  that  all  the 
covenants  and  provisions  of  the  lease  have  been  duly  performed  up 
to  the  date  of  completion.  A  similar  provision  is  made  with  regard 
to  the  sale  of  an  underlease,  which  requires  the  purchaser  to  assume 
that  the  superior  lease  as  well  as  the  underlease  was  duly  granted, 
and,  on  production  of  the  last  receipt  for  rent,  that  the  covenants 
of  both  have  been  duly  performed  up  to  the  date  of  the  completion 
of  the  contract. 

(11)  Again,  if  any  deed  appeared  to  have  been  executed  by  an 
attorney  he  would  have  to  prove  to  the  satisfaction  of  the  purchaser 
that  the  donor  of  the  power  was  alive  at  the  date  of  the  execution 
of  the  deed,  and  further,  that  the  power  had  not  been  revoked. 
Sect.  8  of  the  Conveyancing  Act,  1882,  however,  now  provides 
that  powers  of  attorney  can  in  certain  cases  be  made  irrevocable. 
We  shall  have  occasion  to  examine  the  provision  at  length  in  a 
subsequent  chapter. 

The  above  are  but  a  few  of  the  restrictions  which  hamper  a 
vendor  who  sells  under  an  open  contract,  and  these  are  burdens 
which  will  fall  on  him  when  he  possesses  even  a  most  unexcep- 
tionable title.  But  when,  as  is  the  case  nine  times  out  of  ten,  his 
title  is  not  absolutely  clear  or  free  from  difficulty,  his  selling  under 
an  open  contract  renders  him  liable  to  a  dozen  other  inconve- 
niences, and  he  may  find  in  many  an  instance  that  the  neglect  to 
guard  himself  properly  against  requirements  which  the  purchaser 
may  demand  at  his  expense  may  so  seriously  diminish  the  price 
paid  for  the  estate  that  he  does  not  realize  by  a  long  way  the 
profit  he  counted  upon  making. 
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Besides  the  aotual  loss  which  may  he  inourred  hy  the  having  to 
clear  up  at  his  own  expense  douhtf  ul  points  of  title,  &c.,  a  vendor 
under  an  open  contract  will  be  put  to  a  vast  number  of  inconve- 
niences. There  will  be  no  time  fixed  for  the  delivery  of  the 
abstract,  and  for  the  sending  in  of  the  requisitions  on  title,  and  no 
date  specified  for  the  completion  of  the  sale.  There  will  be  no 
arrangement  as  to  the  taking  of  possession,  as  to  interest  on  the 
purchase-money,  or  as  to  the  rescission  of  the  contract  or  compensa- 
tion in  case  the  vendor  is  unable  to  furnish  a  clear  and  compre- 
hensive title.  The  purchaser,  too,  will  run  a  great  risk  of  Entirely 
losing  his  anticipated  bargain,  for  should  the  property  consist  of  a 
house,  and  that  house  should  be  destroyed  by  fire  before  comple- 
tion, he  would  not  be  entitled  to  any  insurance  money  there  might 
be,  but  would  have  the  chagrin  of  seeing  the  vendor  pocket  it 
and  the  purchase-money  as  well.  (See  Rayner  v.  Preston,)  And 
though  in  such  a  case  the  insurance  company  could  compel  the 
vendor  to  return  the  insurance  money  (see  Castellatn  v.  Preston)  y 
yet  this  would  be  little  consolation  to  the  purchaser,  since  he 
would  be  unable  to  obtain  any  portion  of  it  from  the  insurance 
company. 

Now  that  you  understand  what  imposts  a  vendor  is  liable  to 
who  sells  under  an  open  contract,  you  will  be  able  more  clearly  to 
grasp  the  nature  of  the  stipulations  which  you  should  insert  in 
the  conditions  of  sale,  or  in  a  contract  in  order  to  protect  him. 
"Whenever  you  find  that  there  are  points  in  his  title  which  the 
vendor  has  the  right  to  have  cleared  up  before  completing,  you 
must  ask  yourself,  on  whom  is  the  expense  of  clearing  them  up 
cast  by  law  P  If  upon  the  purchaser,  then  you  need  say  nothing 
about  them  in  the  conditions ;  but  if  they  will  fall  on  the  vendor, 
then  you  must  ask  yourself.  Shall  I  by  stipulating  that  the  pur- 
chaser shall  bear  these  expenses,  do  anything  which  is  likely  to 
damp  the  sale?  If  the  reply  to  this  is — No,  then  you  should 
insert  the  stipulation ;  if  the  reply  is — a  purchaser  might  be 
deterred  from  giving  a  good  price  by  such  a  condition,  then 
you  must  use  your  discretion  to  decide  whether  it  is  not  better 
that  the  vendor  should  not  take  on  his  own  shoulders  an  ex- 
pense which  may  be  fully  balanced  by  the  enhanced  price  he 
may  get,  owing  to  the  absence  of  strict  and  deterrent  conditionfl 
of  sale. 
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In  oonsidering  conditions  of  sale  we  shall  adopt  the  following 
classification  of  them : — 

I.  Conditions  relating  to  the  auction. 
n.  Conditions  relating  to  the  abstract,  the  requisitions,  the 
completion  and  fixing  the  times  for  the  same. 
III.  Conditions  relating  to  the  property  sold  and  its  identity,  &o. 
lY.  Conditions  relating  to  compensation  for  errors,  and  resale 

on  default  to  comply  with  conditions. 
Y.  Some  special  conditions  to  meet  special  cases. 


I.  Conditions  Belating  to  the  Auction. 

These  conditions  generally  provide  that  the  highest  bidder  shall  be 
the  purchaser;  that  in  the  event  of  disputes  as  to  bids,  the  property 
shall  be  put  up  again ;  that  no  one  shall  advance  less  than  £  at 
each  bid ;  that  no  bidding  shall  be  retracted ;  that  the  purchaser 
shall  pay  a  deposit,  and  sign  an  agreement  to  complete  the  pur* 
chase  according  to  the  conditions. 

There  are  two  points  of  law  which  you  should  notice  in  con« 
nection  herewith.  First,  as  to  retracting  biddings ;  probably  such 
a  stipulation  will  not  bind  the  purchaser.  The  purchaser's  bid  is 
an  offer,  and  until  the  fall  of  the  auctioneer's  hammer  there  is  no 
acceptance  of  it  on  the  part  of  the  vendor,  and  the  law,  as  you 
know,  is  that  an  offer  may  be  withdrawn  at  any  time  before  it  is 
accepted.  The  condition,  however,  can  do  no  harm.  Secondly, 
as  to  reserving  to  the  vendor  a  right  to  bid.  On  this  point  you 
will  remember  the  Sale  of  Land  by  Auction  Act,  1867,  which  pro- 
vides that  on  a  sale  by  auction  the  condition  shall  state  whether 
the  sale  is  without  reserve  or  whether  the  right  to  bid  is  reserved, 
and  that  if  it  is  stated  that  the  sale  is  without  reserve,  the  seller 
may  not  employ  anyone  to  bid  for  him.  The  act,  you  will  observe, 
does  not  say  that  if  the  conditions  do  not  state  that  a  right  to  bid 
is  reserved,  the  seller  shall  not  bid,  and  it  seems  never  to  have  been 
decided  what  would  be  the  effect  of  silence  on  the  point.  The  best 
conveyancers  are  of  opinion  that  in  such  a  case  it  would  be  the  same 
thing  as  stating  that  the  sale  was  without  reserve. 

In  connection  with  the  deposit,  it  is  generally  stipulated  that  it 
shall  be  paid  to  the  auctioneer.    When  this  is  done  the  auctioneer 
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holds  it  as  a  stakeholder,  and  may  not  pay  it  over  to  either  party 
without  the  consent  of  both.  But  should  it  be  paid  to  you  as  the 
vendor's  solicitor,  you  would  hold  it  as  agent  for  the  vendor,  and 
would  have  to  pay  it  over  to  him  on  demand.     {Edgell  v.  Day,) 

The  object  of  requiring  a  deposit  is  not  only  to  secure  a  part 
payment  of  the  purchase-money,  but  to  bind  the  purchaser  to  com- 
plete. Accordingly,  should  he  unwarrantably  refuse  to  complete, 
he  will  generally  forfeit  the  deposit,  even  in  the  absence  of  express 
stipulation  to  that  effect.  (See  Howe  v.  Smith.)  But,  as  we  shall 
see,  it  is  usual  and  advisable  expressly  to  state  that  he  shall  forfeit 
it  if  he  fails  to  comply  with  the  conditions.  But  he  is  not  at  liberty 
to  elect  to  forfeit  his  deposit  and  refuse  to  complete ;  you  can  always 
force  him  specifically  to  perform  the  contract. 

If  the  sale  goes  off  owing  to  your  client  not  being  able  to  make 
a  good  title,  the  deposit  will  have  to  be  returned  to  the  purchaser, 
and,  in  the  absence  of  stipulation,  with  interest ;  so  that  in  his 
interest  you  should  always  preclude  the  right  to  interest.  The 
purchaser  is  further  entitled  to  recover  the  expenses  he  has  been 
put  to  in  investigating  the  title,  so  that  you  should  also  provide 
against  this.  As  to  signing  a  contract,  it  is  hardly  necessary  for 
us  to  remind  you  of  the  4th  section  of  the  Statute  of  Frauds,  which 
requires  a  contract  relating  to  the  sale  of  land,  in  order  to  be  action- 
able, to  be  in  writing,  signed  by  the  party  to  be  charged  or  his  agent 
lawfully  authorized.  But  we  may  remark  that  the  auctioneer  is  an 
agent  within  the  statute,  and  his  signature  of  the  highest  bidder's 
name  in  his  book  will  be  binding  on  such  bidder.  It  is,  however, 
advisable  to  have  the  purchaser's  own  signature,  in  order  to  secure 
that  a  proper  description  of  him  should  appear  to  the  contract.  For 
to  satisfy  the  statute  a  sufficient  designation  of  the  purchaser  must  be 
given.  It  is  not  absolutely  necessary  to  have  the  purchaser's  name 
and  address,  &c.  Any  description  of  him  which  will  identify  him 
will  be  enough.  The  vendor's  name  should  also  appear  to  the  con- 
tract if  he  is  to  be  bound  by  it.  The  same  observation  as  to  suffi- 
cient designation  applies  to  him  also.  It  has  been  held  that  a 
description  of  him  as  "the  proprietor"  or  "trustee  for  sale"  will 
satiisfy  the  statute.     (See  Sale  v.  Lambert  and  Catling  v.  King.) 


o.  D 
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n.  Conditionfl  relating  to  the  Abstract,  ftc. 

Analyzmg  the  usual  conditions  on  this  head,  we  shall  find  thej 
include  the  following  elements : — 

(a)  Bequisitions  on  title  to  be  sent  in  so  many  days  after  the 

delivery  of  the  abstract,  or  they  will  be  deemed  waived. 

(b)  If  the  purchaser  insists  on  any  requisition  which  the  vendor 

is  unable  to  comply  with,  he  may  rescind  the  sale,  and 
return  the  deposit  without  any  interest  or  costs.  Pur- 
chaser, however,  to  be  at  liberty  to  withdraw  any  such  re- 
quisition within  a  specified  time  after  receiving  notice  of 
rescission,  in  which  case  the  notice  to  rescind  will  be 
deemed  withdrawn  also. 

(c)  Bemamder  of  purchase-money  to  be  paid  on  such-and-such  a 

day,  and  matters  completed  at  the  vendor's  solicitor's 
office.  If  from  any  cause  the  purchase  be  not  completed 
on  that  day,  purchaser  to  pay  interest  on  the  balance  of 
the  purchase-money. 

(d)  Purchaser  entitled  to  possession  from  such-and-such  a  day, 

all  outgoings  up  to  that  day  to  be  cleared  by  the  vendor, 
and  rents,  &c.  to  be  apportioned. 

(e)  Abstract  to  be  delivered  on  such-and-such  a  day,  and  to 

commence  with  such-and-such  a  document. 

(a)  As  to  Requisitiam, 

The  first  remark  we  have  to  make  on  this  head  is,  that  tiie 
law  has  interpreted  the  words,  "  delivery  of  the  abstract,"  to  mean 
the  delivery  of  ^perfect  abstract;  that  is  to  say,  an  abstract  which 
sets  out  fully  every  document  which  forms  part  of  the  vendor's 
title,  and  states  every  material  fact,  must  be  furnished  to  the 
purchaser,  or  else  it  will  not  amount  to  the  delivery  of  an  abstract 
at  all,  for  the  purpose  of  estimating  the  time  within  which  the 
requisitions  are  to  be  sent  in.  (See  Blackhw  v.  Laws.)  For  in- 
stance, the  abstract  will  be  imperfect  if  it  shows  that  there  are 
incumbrancers  whose  consent  is  necessary,  but  whose  concurrence 
the  vendor  is  not  entitled  to  require ;  or  where  the  vendor  is  a 
trustee  for  sale,  but  the  time  for  sale  has  not  arrived.  ( Want  v. 
StalHbras.)    But  the  abstract  is  not  imperfect,  even  if  it  shows  that 
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there  are  outstanding  interests  if  the  vendor  can  require  them  to 
be  got  in  (Atarne  v.  Brown)  y  or  although  the  vendor  has  not  at  the 
date  of  the  delivery  of  the  abstract  got  the  fee  simple  of  the  estate, 
provided  he  can  acquire  it  by  executing  a  disentailing  assurance. 
(See  judgment  of  M.  B.  in  Sidehottom  v.  Barrington,)  These  cases 
will  serve  to  remind  you  how  important  it  is  that  you  should 
deliver  a  legally  perfect  abstract  if  you  wish  this  condition  to  have 
its  intended  effect.  For  if  you  do  not  deliver  a  perfect  abstract 
within  the  time  stipulated  in  the  conditions,  the  purchaser  will  not 
be  bound  to  send  in  his  requisitions  within  the  time  named.  It  is 
sometimes  the  practice  to  guard  against  this  by  stipulating  that  the 
time  shall  be  computed  from  the  delivery  of  the  abstract,  whether 
the  abstract  is  perfect  or  not ;  but  such  a  condition  is  not  to  be 
recommended,  as  it  may  deter  an  astute  purchaser,  and  have  the 
effect  of  damping  the  sale. 

As  to  the  condition  that  requisitions  and  objections  not  made 
within  a  specified  time  shall  be  taken  to  be  waived,  it  is  usual 
to  state  that  the  time  limited  ''  shall  be  of  the  essence  of  the  con- 
tract." You  will  remember  that  the  equitable,  and  (since  the 
Judicature  Act,  1873)  the  legal  doctrine  is,  that  time  is  of  the 
essence  of  the  contract  only  where  made  so  by  express  stipulation, 
or  by  necessary  implication.  And,  further,  though  not  originally 
of  the  essence  of  the  contract,  it  may  be  made  so  by  one  party 
giving  the  other  a  notice  to  do  the  stipulated  act  within  a  given 
time,  so  long  as  the  time  mentioned  in  such  notice  is  of  a  reasonable 
length.     (See  Crawford  v.  Toogood;  Oreen  v.  Sevin.) 

(b)  As  to  Besckaion  of  Contract. 

There  are  two  important  points  of  law  for  you  to  bear  in  mind 
in  connection  with  the  condition  as  to  rescinding  the  contract  on 
inability  or  unwillingness  to  answer  a  requisition  or  comply  with  an 
objection.  The  first  is,  that  it  will  not  enable  a  vendor  with  im- 
punity to  get  out  of  his  contract  any  more  than  the  forfeiture  of 
the  deposit  will  empower  the  purchaser  to  refuse  to  complete.  He 
IB  primd  facie  bound  to  do  his  best  to  make  out  a  good  title,  and  do 
all  he  can  to  satisfy  the  purchaser's  objections ;  and  having  douQ 
bis  best,  he  must  leave  matters  for  the  purchaser  to  say  whether  he 
will  accept  such  title  as  he  can  give  him.     {Ti(rpin  v.  C/iambera; 

d2 
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and  see  Re  Monkion  and  Gilzean.)  This  condition  then,  70a  will 
see,  is  of  no  advantage  to  the  vendor,  except  in  the  case  of  the 
purchaser  insisting  on  some  imwarrantahle  requisition  or  objection. 
It  will  not,  for  instance,  enable  him  to  rescind  the  contract,  and 
so  escape  an  action  for  damages  in  a  case  where  he  has  no  title  at 
all.  {Boioman  v.  Hyland!)  Nor  will  it  enable  him  to  rescind  and 
so  avoid  the  expense  of  obtaining  the  concurrence  of  some  incum- 
brancer, whose  concurrence  is  necessary  to  make  a  dear  title. 
{Oreaves  v.  Wilson ;  and  see  Be  Jackson  and  Oakshott  and  Hardman 
V.  Child). 

A  second  point  is,  that  it  will  not  authorize  the  vendor  to  plaj 
fast  and  loose  with  the  purchaser ;  if  he  means  to  take  advantage 
of  the  condition  he  must  do  so  in  a  decisive  manner  and  once  for 
all.  Thus  it  has  been  decided  that  he  will  lose  his  right  to  r^cind, 
if  he,  subsequently  to  notice  of  rescission,  expresses  his  willingness, 
or  enters  into  a  correspondence  with  a  view  to  answering  the  oV 
jection.     {Tanner  v.  Smith,) 

To  obviate  this,  it  is  often  the  practice  to  add  a  proviso  that  the 
power  to  rescind  shall  remain  in  force  '' notwithstanding  any 
attempt  to  remove  the  objection." 

(c)  As  io  Payment  of  Balance  of  Purchase-Money, 

Under  this  head  two  observations  only  seem  necessary.  The 
first  is,  as  to  the  place  where  the  conveyance  is  to  be  executed. 
Before  the  Conveyancing  Act,  1881,  it  was  a  doubtful  point 
whether  the  purchaser  could  insist  on  having  the  deed  executed 
by  the  vendor  in  the  presence  of  his  (the  purchaser's)  solicitor. 
(See  Viney  v.  Chaplin.)  But  by  sect.  8  of  that  act  it  was  provided 
that  the  purchaser  should  not  be  entitled  to  have  the  conveyance 
to  him  executed  either  in  his  or  his  solicitor's  presence,  but  that  he 
might  at  his  own  cost  have  the  execution  by  the  vendor  witnessed 
and  attested  by  some  person  appointed  by  him,  and  such  appointed 
person  might  be  his  solicitor. 

The  second  point  is,  as  to  the  payment  of  interest  on  the  pur- 
chase-money. The  purchaser  is  bound  by  law  to  pay  interest  on 
the  money  remaining  unpaid  at  the  date  of  completion,  but  he  can 
always  relieve  himself  from  the  necessity  of  doing  so  by  providing 
himself  with  the  money  and  giving  the  purchaser  notice  that  it  is 
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lying  idle,  that  is,  of  course,  where  the  delay  is  not  his  fault. 
(Regent* 8  Canal  Co.  v.  Ware,)  But  the  usual  condition  provides 
that  he  shall  pay  this  interest  from  whatever  cause  the  delay  to 
complete  arises.  It  needs  no  great  exercise  of  common  sense  to 
understand  that  this  condition  will  not  apply  to  cases  where  the 
delay  is  caused  by  some  wilful  act  or  default  on  the  vendor's 
part.  But  suppose  the  delay  is  caused  not  by  any  default  on  the 
part  of  either  vendor  or  purchaser,  but  is  occasioned  by  the  state 
of  the  title.  Is  the  purchaser  to  pay  interest  in  this  case  P  It 
has  been  held  that  he  must  do  so.  Thus  in  Bannerman  v.  Clark 
the  delay  was  caused  by  the  death  of  the  vendor  and  the  devolving 
under  his  will  of  the  legal  estate  on  an  infant.  Here  the  purchaser, 
although  the  delay  arose  from  circumstances  entirely  out  of  his 
control,  was  held  liable  to  pay  interest  under  this  condition.  (See 
also  Williams  v.  Oienton.)  But  in  quite  a  recent  case  {Gold  and 
Norton^ 8  Contract)  ^  it  was  held  by  Mr.  Justice  Kay,  that  even 
where  there  is  the  usual  stipulation  as  to  payment  of  interest, 
the  purchaser  can  avoid  the  liability  to  pay  the  same  by  giving 
notice  that  his  purchase-money  is  ready  and  lying  idle  at  the 
bank,  in  a  case  where  the  failure  to  complete  arises  more  from  the 
fault  of  the  vendor  than  of  the  purchaser,  and  this,  even  though 
the  purchaser  may  take  the  profits  from  the  date  fixed  for  com- 
pletion. 

(d)  As  to  Possession. 

There  are  two  or  three  points  of  law  which  we  may  take  the 
opportunity  of  considering  under  this  head.  First,  the  purchaser 
is,  in  the  absence  of  stipulation,  entitled  to  possession  and  to  the 
profits  of  the  estate  from  the  time  fixed  for  the  completion.  And 
as  soon  as  he  takes  possession,  he  will  come  under  the  liability  to 
pay  interest  on  the  purchase-money.  And  if  there  is  a  stipulation 
that  possession  shall  be  given  by  a  certain  day,  that  implies  a  con- 
tract  that  possession  with  a  good  title  wUl  be  given.  {Tilley  v. 
ThMnas,)  Should  no  time  be  fixed  for  completion,  the  vendor  will 
be  allowed  a  reasonable  time  for  making  out  his  title.  {Sanson  v. 
Rhodes.)  Where  the  conditions  are  silent  on  the  subject  of  taking 
possession  the  purchaser  should  be  very  careful  how  he  does  so. 
He  will  not  indeed  render  himself  liable  to  pay  anything  for  the 
use  and  occupation  of  the  premises  should  the  sale  fall  through 
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by  reason  of  the  title  tnming  out  defective;  but  in  some  oases 
the  taking  of  possession  will  amount  to  a  waiver  of  objections  to 
the  title.  This  will  not,  however,  be  the  case  if  it  is  taken  in 
accordance  with  the  intention  of  the  parties,  as  evidenced  by  the 
parties'  contract,  or  by  special  consent  of  the  vendor.    (See  Stephens 

V.  Chippy) 

We  shall  consider  in  subsequent  pages  the  consequences  which 
follow  from  the  contract  to  sell,  and  the  position  in  which  the 
purchaser  stands  with  reference  to  benefits  to  the  property  arising 
after  contract,  and  what  risk  he  runs  from  the  deterioration  or 
destruction  of  the  property  from  that  date,  particularly  in  the  case 
of  fire. 

(e)  As  to  Delivery  of  Abstract, 

We  have  seen  {supra)  that  in  the  absence  of  stipulation  the 
vendor  is  allowed  a  reasonable  time  for  making  out  his  title,  and 
we  have  also  pointed  out  the  necessity  of  delivering  a  perfect 
abstract  at  the  stipulated  time,  when  any  time  is  expressly  con- 
tracted for. 

The  only  part  of  this  condition  which  we  have  to  conmient  upon 
is  that  which  provides  for  commencing  the  deduction  of  the  title 
from  a  given  date.  If  there  is  no  stipulation  to  the  contrary  the 
purchaser,  as  we  have  pointed  out,  is  entitled  to  have  produced  to 
him  a  forty  years'  title.  Whenever  feasible  it  is  of  course  advisable 
to  show  at  least  this  length  of  title,  but  in  many  cases  this  cannot 
be  done  or  cannot  safely  be  done.  In  such  cases  it  becomes  neces- 
sary to  insert  stipulations  restricting  the  purchaser's  legal  rights. 
This  is  always  a  risky  expedient,  because  it  impliedly  warns  an 
intending  buyer  that  there  may  be  something  suspicious  about  the 
title,  and  the  effect  of  it  may  be  to  damp  the  sale.  Thus  in  some 
cases  it  may  be  found  necessary  to  restrict  the  length  of  title  to  be 
shown  to  twenty  or  thirty  years ;  indeed,  under  special  circum- 
stances vendors  sometimes  stipulate  that  the  purchaser  shall  take 
such  title  as  the  vendor  happens  to  have.  Such  a  stipulation, 
though  by  no  means  to  be  recommended,  is  perfectly  legal,  and  a 
purchaser  buying  imder  it  cannot  complain  if  he  gets  a  defective 
title.  {Freme  v.  Wright,)  And  sometimes  even,  when  the  title 
is  one  which  is  very  well  known  in  the  neighbourhood,  it  is  the 
practice  to  stipulate  that  the  purchaser  shall  not  require  any 
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farther  evidenoe  of  title  than  the  oonyeyanoe  to  the  vendor.  Now 
in  shortening  the  length  of  title  supplied  there  is  one  point  to  be 
borne  in  mind — if  you  have  a  defective  title  you  must  not  attempt 
to  hide  it  by  making  the  abstract  commence  with  some  instrument 
subsequent  to  the  defect.  If  the  production  of  a  document  dated 
anterior  to  the  stipulated  time  would  show,  for  instance,  that  your 
client  while  professing  to  sell  the  fee  had  only  a  life  estate,  or 
that  the  property  was  subject  to  a  mortgage,  the  purchaser  would 
be  justified  in  declining  to  complete  should  he  discover  the  fault, 
and  even  the  implied  provisions  of  the  third  sub-sect,  of  sect.  3  of 
the  Conveyancing  Act,  1881,  that  no  objection  should  be  made  to 
the  prior  title,  or  an  express  stipulation  to  the  same  effect,  would 
not  preclude  the  purchaser  from  objecting  should  he  obtain  a  know- 
ledge of  it.  (See  Smith  v.  Bobinson.)  If  the  title  is  bad  your  duty 
is  to  show  on  the  conditions  the  nature  of  the  defect  and  provide 
that  a  purchaser  shall  make  no  objection  on  account  thereof.  Any 
attempts  to  mislead  the  buyer  will  prove  futile.  This  is  well 
illustrated  by  the  case  of  Edwards  v.  Wickwar ;  here  the  conditions 
provided  that  no  objection  should  be  made  in  respect  of  a  certain 
underlease  which  was  named,  or  in  respect  "  of  any  other  under- 
lease prior  to"  a  certain  date.  It  turned  out  that  there  was 
another  underlease  known  to  the  vendor,  and  it  was  held  that  he 
ought  to  have  disclosed  it,  and  that  the  condition  did  not  relieve  ^ 
him  from  the  necessity  of  so  doing.  Again,  if  the  conditions  state 
as  a  fact  that  the  vendor  has  power  to  sell  the  fee  he  will  not  be 
able  to  frame  any  stipulation  which  will  prevent  the  purchaser 
from  reqxdiing  him  to  show  that  power.  {Johnson  v.  Smiley; 
see  also  Re  Marsh  und  Q-ranville  ;  and  Gumming  to  Oodholt) 


m.  Conditions  relating  to  the  Property  sold  and  its  identity. 

We  now  oome  to  those  stipulations  which  are  inserted  when  the 
vendor  intends  to  curtail  the  general  description  of  the  property 
offered  for  sale.  On  this  head  but  few  words  are  necessary. 
Land,  as  you  know,  includes  all  above  it  usqiie  ad  coelum^  and  all 
below  it  usque  ad  inferos ;  therefore,  in  the  absence  of  stipulatioUi 
the  sale  of  land  will  pass  the  trees  and  generally  all  the  erections 
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and  fixtures  upon  it.  Therefore,  if  you  wish  the  timber  to  he  paid 
for  separately  you  should  provide  to  that  effect  and  make  arrange- 
ments for  having  it  properly  valued.  The  same  remark  applies  to 
the  fixtures.  Again,  any  reservations  you  may  wish  to  make 
should  be  mentioned.  Thus,  if  you  desire  to  reserve  the  mines 
and  minersJs  or  a  right  of  way,  or  to  make  any  exception  what- 
ever out  of  the  grant,  you  must  be  careful  clearly  to  express  that 
desire.  Another  important  matter  relating  to  the  property  sold 
is  the  condition  usually  inserted  limiting  your  legal  liability  to 
identify,  to  the  satisfaction  of  a  purchaser,  the  identity  of  the  pro- 
perty you  offer  for  sale  with  that  described  in  and  conveyed  by  the 
title  deeds.  In  the  absence  of  stipulation  to  the  contrary,  you  are 
bound  to  furnish  proof  of  this  identity ;  and  as  this  is  never  a 
very  easy  matter,  it  is  generally  advisable  to  make  it  a  condition 
of  the  sale  that  the  purchaser  shall  not  require  any  evidence  of  the 
identity  of  the  property  as  described  in  the  particulars  with  the 
property  as  described  in  the  abstracted  documents  other  than  a 
statutory  declaration,  which  is  to  be  furnished,  if  he  requires  it,  at 
his  expense ;  such  statutory  declaration,  when  furnished,  generally 
states  that  the  property  has  been  consistently  held  with  the  title 
shown  by  the  abstract  for  a  period  of  twenty,  or  more  or  less, 
years. 

With  regard  to  conditions  as  to  identity,  there  have  been 
two  decisions  which  it  is  worth  while  to  bear  in  mind.  In  the 
first.  Flower  v.  Hartoppy  where  there  was  a  condition  that  no 
further  evidence  of  the  identity  of  the  parcels  should  be  required 
than  what  was  afforded  by  the  abstract,  or  by  the  deeds,  &c. 
therein  abstracted,  and  the  descriptions  in  the  docimients  differed 
amongst  themselves  and  from  the  description  in  the  particulars  of 
sale,  it  was  held  that  the  purchaser  was  entitled  to  have  some  proof 
of  the  identity  aliunde.  For  the  deeds  themselves  did  not  here 
afford  evidence  of  identity,  but  constituted  the  subject  of  doubt  as 
to  the  identity.  And  in  Curling  v.  Austin^  where  the  condition 
was  that  the  purchaser  should  not  require  any  further  proof  of 
the  identity  than  was  furnished  by  the  title  deeds  themselves,  it 
was  held  that  this  amounted  to  a  contract  that  the  deeds  should 
show  identity,  and  that  if  they  did  not  a  good  title  was  not 
made  out ;  whereas,  if  the  deeds  did  not  show  identity  the  pur- 
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chaser  could  not  call  for  any  other  evidence.  This  amounts  pretty 
mnch  to  saying  that  such  a  condition  is  useless ;  for  if  the  deeds 
do  show  identity  the  purchaser,  presumably,  will  be  satisfied  and 
will  not  want  any  further  evidence ;  while  if  they  do  not  show 
identity,  he  can  refuse  to  complete  the  contract,  a  good  title  not 
being  made  out. 


lY.  Conditions  relating  to  Compensation. 

We  come  now  to  conditions  relating  to  compensation  for  mis- 
description in  the  particulars.  We  have  already  seen  what  effect 
a  misdescription  has  on  the  sale  when  the  conditions  are  silent  on 
the  point,  antCy  p.  23.  Let  us  first  see  what  the  usual  form  of 
condition  is.     Prideaux  gives  it  as  follows : — 

''  The  quantities  stated  in  the  particulars  shall  be  presumed  to 
be  correct,  and  an  error  as  to  quantity,  if  any  such  shall  be  found, 
shall  neither  annul  the  sale  nor  entitle  either  party  to  compensa- 
tion on  account  thereof.  If  any  other  mistake  shall  be  found  in 
the  particulars  before  the  completion  of  the  purchase  the  same 
shall  not  annul  the  sale  ;  but  a  fair  compensation  shall  be  made  in 
respect  thereof  to  or  by  the  purchaser,  as  the  case  may  require,*' 
and  then  the  condition  goes  on  to  provide  for  the  settlement  of  the 
amount  of  compensation  in  case  of  difference  by  arbitrators.  He 
also  gives  as  a  substitutive  and  more  strict  clause  the  following : — 
"  The  description  of  the  property  in  the  particulars  is  believed  to 
be  correct ;  but  if  any  error  shall  be  f oimd  therein  the  same  shall 
not  annul  the  sale,  nor  shall  any  compensation  be  allowed  in  re- 
spect thereof." 

Several  occasions  for  remark  arise  out  of  the  consideration  of 
this  condition.  In  the  first  place,  we  have  seen  that  even  in  the 
absence  of  any  stipulation  a  purchaser  can  be  compelled  to  take 
the  property  with  an  abatement  in  the  purchase-money  when  there 
is  a  slight  and  unintentional  misdescription.  {Ante,  p.  25.)  And 
we  have  also  seen  that  even  where  there  is  such  a  condition  there 
are  cases  in  which,  in  spite  of  it,  the  purchaser  will  be  justified  in 
peremptorily  declining  to  carry  out  his  contract.  Thus,  then,  it  is 
evident  that  the  question  of  the  construction  of  this  condition  can 
only  oome  into  debate,  when  the  misdescription  is  not  of  such  a 
nature  as  would  merely  enable  the  purchaser  to  ask  for  an  abate- 


43  FABT  I. — TBMDOBB  AMD  FUBCHABBBfl. 

ment  in  price  snd  leaTe  him  etiU  oompeUable  to  fulfil  hia  contract ; 
and  further,  where  it  is  not  of  such  a  gross  nature  as  would  entitle 
him  to  rescind  the  contract  alto^ther.  The  condition  only  ap- 
plies then  when  the  misdescription  is  too  serious  for  a  Court  of 
Equity  merely  to  order  compensation,  and  yet  not  serious  enough 
to  give  the  purchaser  the  right  to  reBoind.  In  these  oases  the  pur- 
chaser will  he  bound  by  the  condition,  and  will  be  forced  to  carry 
out  the  contract  and  acoept  compensation,  when  in  the  absence  of 
stipulation  he  might  make  a  successful  appeal  to  the  court  to  be 
relieved  from  it. 

It  should  be  noticed  that  when  there  is  an  error  in  the  quantity 
of  the  parcels  as  described,  and  the  purchaser  knew  of  that  error, 
he  will  not  be  entitled  to  compensation  under  this  condition,  but  it 
is  for  the  vendor  to  show  the  purchaser's  knowledge. 

As  to  the  stipulation  that  the  condition  shall  only  relate  to 
errors  discovered  before  the  completion,  it  has,  as  we  have  seen, 
been  decided  in  the  recent  case  of  Palmer  v.  Johnson,  that  where 
the  contract  provides  that  oompenaation  shall  be  made  for  errors, 
the  fact  that  the  purchaser  does  not  discover  the  error  till  after  the 
conveyance  is  executed  does  not  prevent  him  from  taking  advantage 
of  the  condition,  and  that  the  contract  is  not,  for  this  purpose  et 
least,  merged  in  the  deed.  This  case  would  seem  to  overrule  JoUiffe 
T.  Baker,  Mamon  v.  Thacher,  and  Allen  v.  Richardion,  and  restore 
the  rule  as  laid  down  in  Be  Turner  and  Skelton.  Perriam  v.  Perriam 
simply  decides  that  where  the  error  is  discovered  before  completion 
the  purchaser  does  not  neoessorily  waive  a  claim  for  compensation 
by  taking  a  conveyance  of  the  property  under  its  correct  descrip- 
tion. 

As  to  the  second  or  substitutive  clause  above  given,  it  will  only 
extend  to  slight  and  comparatively  immaterial  errors  in  quantity, 
{WhUtemore  v.  WhUtemore.)  And  generally  these  conditions  are 
not  BO  formidable  as  they  look,  for  no'  condition  will  preclude  a 
purchaser  from  requiring  compensation  or  rescinding  the  contract 
in  cases  where  by  the  ordinary  doctrines  of  equity  he  woold  he 
— i.'ii.j  i.  jg  gQ  were  there  no  condition. 

il  form  of  conditions  provides  that  if  the  purchaser  fails 

frith  the  conditions  he  shall  forfeit  his  deposit,  and  the 

y  re-sell  the  property  and  recover  any  difEra^noe  in 

difference  to  be  considered  as  liquidated  damages; 
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and  farther,  that  it  shall  not  he  necessary  for  him  to  tender  a 
conveyanoe  hefore  re-selling.  As  to  this,  even  in  the  ahsence  of 
stipulation,  a  purchaser  who  fails  to  complete  forfeits  his  deposit 
{Depree  v.  Bedborough^  and  the  vendor  has  the  right  to  re-sell 
and  recover  any  deficiency,  so  that  the  condition  appears  merely 
declaratory  of  the  vendor's  rights.  It  seems  to  he  douhtful 
whether  a  tender  of  a  conveyance  is  necessary  hefore  exercising  the 
right  to  re-sell,  so  it  is  hetter  clearly  to  state  that  such  tender  shall 
not  he  necessary.  The  deposit,  even  when  paid  in  port  payment  of 
the  purchase-money,  is  considered  as  a  security  that  the  purchaser 
will  complete,  so  that  if  he  is  guilty  of  such  conduct  as  amounts  to 
a  repudiation  of  the  contract,  and  the  vendor  re-sells,  he  cannot 
recover  the  deposit.     {Sowe  v.  Smith,) 


Y.  Some  Special  Conditions. 

The  above  may  be  said  to  be  the  conditions  under  which  you 
will  sell  by  auction  in  ordinary  cases.  But  sometimes  the  nature 
of  the  property  and  sometimes  the  peculiar  state  of  the  title  will 
render  other  and  special  conditions  necessary.  We  propose  now  to 
consider  a  few  of  these  special  conditions,  dividing  them  roughly 
into  (1)  those  required  by  the  nature  of  the  tenure  of  the  land, 
and  (2)  those  rendered  necessary  by  defects,  special  circumstances, 
&c.  in  the  title. 

1.  Special  Conditions  required  by  the  nature  of  the  Tenure  of  the 

Land, 

(a)  With  regard  to  titles  registered  under  the  Land  Transfer 
Act,  1875,  you  may  recoUect  that  under  this  act  an  owner  of  land 
may  register  it  with  an  absolute  qualified  or  possessory  title.  It  will 
be  unneoessary  to  fetter  the  sale  of  lands  registered  with  an  absolute 
title  with  any  conditions ;  but  when  registered  with  a  possessory  or 
quaUfied  title  only,  as  this  does  not  guarantee  the  goodness  of  the 
title  prior  to  the  date  of  registration,  or  before  some  specified  date, 
it  will  be  necessary  to  have  a  stipulation  that  the  purchaser  shall 
not  investigate  the  title  prior  to  the  registration,  or  else  he  will  be 
entitled  to  have  the  usual  forty  years'  title  deduced  to  him.    He 
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should  be  required  to  assume  that  at  the  date  of  registration  no 
estate,  right  or  interest  adverse  to  or  in  derogation  of  the  vendor's 
title  was  subsisting  or  capable  of  arising. 

(b)  As  will  be  gathered  from  our  remarks  on  open  contracts  in 
a  previous  page,  no  special  condition  need  now,  in  consequence  of 
the  Conveyancing  Act,  1881,  s.  3,  subs.  2,  be  resorted  to  on  the 
sale  of  enfranchised  copyholds. 

(o)  As  to  lands  inclosed  and  which  have  been  allotted  by  an 
award  made  under  the  Indosure  Act,  1845,  or  by  any  general 
Inclosure  Act,  the  purchajser,  in  the  absence  of  stipulation,  is 
entitled  to  have  shown  to  him  the  title  prior  to  the  award  as  far 
back  as  forty  years  at  least,  and  also  to  be  satisfied  as  to  the 
regularity  and  validity  of  the  award.  The  vendor  should  provide 
against  this  by  a  proper  condition. 

(d)  If  the  property  has  been  the  subject  of  a  common  law 
exchange  prior  to  1845,  the  vendor  will  have  to  show  the  title  to 
the  lands  given  in  exchange  as  well  as  to  those  taken ;  so  that  here 
is  another  case  in  which  the  purchaser's  right  should  be  curtailed 
by  a  condition.  But  if  the  exchange  has  been  effected  under  the 
Inclosure  Act  of  1845,  s.  147,  the  title  to  the  land  given  in 
exchange  is  transferred  to  that  token,  so  that  title  will  have  to  be 
shown  for  forty  years  back  to  the  land  given  in  exchange  up  to  the 
date  of  the  exchange,  and  then  to  the  land  taken  in  exchange.  A  con- 
dition may  again  here  be  advisable  to  restrict  the  purchaser's  rights. 

(e)  In  case  the  title  to  the  land  offered  for  sale  is  derived  from 
a  grant  from  the  Crown  the  purchaser's  right  to  call  for  a  copy  of 
such  grant  should  be  negatived. 

(f)  As  to  leases  and  underleases  we  have  seen  that  by  the  Con- 
veyancing Act,  1881,  and  the  Vendor  and  Purchaser  Act,  1874,  a 
purchaser  of  a  lease  or  underlease  cannot  now  call  for  the  title  to 
the  reversion,  be  it  a  freehold  or  a  leasehold  one.  {Ante^  p.  29.) 
The  lease— the  subject  of  the  sale— has,  however,  to  be  produced, 
with  the  mesne  assignments  for  forty  years  previous  to  the  date  of 
sale ;  and  as  the  above  statutes  do  not  seem  to  prevent  objections 
being  made  as  to  the  validity  of  the  original  lease  on  grounds 
appearing  on  the  face  of  it,  or  discovered  aliunde^  you  should,  when 
you  cannot  produce  the  original  lease,  stipulate  for  its  non-produc- 
tion and  debar  the  purchaser  from  making  any  objection  or  requi- 
sition as  to  the  lessor's  or  the  previous  title,  and  require  him  to 
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assume  that  the  lease  was  well  granted.  And  when  certain  mesne 
assignments  are  not  produced  he  should  be  further  required  to 
assume  that  such  assignments  operated  to  vest  in  the  Tendor  a  good 
title  for  the  residue  of  the  term.  Again,  if  the  original  lease  required 
that  a  licence  should  be  necessary  previous  to  assigning,  it  will  be 
advisable  on  a  sale  by  an  assignee  to  require  it  to  bo  taken  for 
granted  that  such  licence  was  duly  obtained ;  for  the  acceptance 
of  rent  by  the  lessor  (should  no  such  licence  have  been  obtained) 
would  only  amount  to  a  waiver  if  he  had  notice  of  the  assign- 
ment.  Once  more,  if  the  subject  of  the  sale  is  a  lease  which  has 
been  renewed  the  purchaser's  right  to  call  for  the  surrendered 
leases  ought  to  be  negatived.  It  will  now  be  unnecessary  to  insert 
any  stipulations  as  to  the  assuming  that  the  rents  have  been  paid 
and  the  covenants  and  conditions  of  the  lease  have  been  duly 
performed,  for  the  Conveyancing  Act,  1881  (s.  3,  subss.  4,  6),  pro- 
vides, that  on  the  sale  of  a  lease  and  the  production  of  the  receipt 
for  the  last  payment  of  rent  (which  will  not  include  a  peppercorn 
rent,  He  Moody  and  Yate^  Contract)  due  before  completion,  the  pur- 
chaser is  to  assume  that  all  the  covenants  of  the  lease  have  been  duly 
performed  up  to  the  date  of  completion ;  and  that  on  the  sale  of 
an  under  lease  on  the  production  of  a  similar  receipt  the  purchaser 
is  to  assume  that  all  the  covenants  of  the  superior  as  well  as  of 
the  underlease,  and  the  rent  due  under  the  latter,  have  been  paid 
and  performed  up  to  the  date  of  the  sale.  Some  conveyancers, 
however,  do  not  think  these  conditions  stringent  enough,  and  still 
use  the  old  common  form  condition,  which  makes  the  production  of 
the  last  receipt  for  rent  conclmive  evidence  that  the  rent  has  been 
paid  and  the  covenants  performed. 

2.  Special  Conditions  rendered  necessary  by  the  peculiar  state  of  the 

Title  or  defects  thereof. 

These,  of  course,  are  very  numerous,  and  must  be  framed  to  meet 
the  peculiar  circumstances  of  each  case.  We  can  do  no  more  here 
than  mention  some  few  of  those  which  are  of  more  frequent  occur- 
rence. As  we  have  already  mentioned,  when  the  title  is  defective 
the  proper  and  safest  course  is  to  state  in  the  conditions  what  the 
defect  consists  in,  and  then  provide  that  the  purchaser  shall  make 
no  objection  on  account  of  it. 

(a)  If  the  title  conmiences  with  a  devise,  you  should  provide  that 


46  PART  I. — VBNDOKS  AND  PURCHASERS. 

the  purchaser  is  to  assume  that  the  testator  was  seised  in  fee  at  the 
date  of  his  death,  and  require  no  other  evidence  of  his  being  so 
than  a  statutory  declaration  to  that  effect  to  be  furnished  at  his 
expense.  Otherwise  the  purchaser  will  be  entitled  to  evidence  of 
seisin  at  your  client's  cost. 

(b)  If  any  deed  has  been  executed  under  a  power  of  attorney 
which  does  not  come  within  sects.  8  or  9  of  the  Conveyancing  Act, 
1882,  and  so  is  not  irrevocable,  you  should  have  a  condition  re- 
quiring the  purchaser  to  assume  that  the  donor  of  the  power  was 
alive  at  the  date  of  the  execution  of  the  deed. 

(c)  If,  in  any  deed  dated  prior  to  1882,  there  is  no  receipt  for 
the  purchase-money  indorsed  and  signed  by  the  proper  parties,  you 
should  take  care  to  provide  that  no  objection  be  made  on  that 
ground.  As  to  deeds  executed  after  1881,  the  act  mentioned 
provides  that  a  receipt  for  the  consideration  in  the  body  of  the 
deed  shall  be  a  Bu£Scient  discharge  without  any  further  receipt 
being  indorsed,  and  that  such  a  receipt  or  an  indorsed  one  shall, 
in  favour  of  a  subsequent  purchaser  without  notice  that  the  con- 
sideration was  not  in  fact  paid  or  given,  be  sufficient  evidence  of 
the  payment  or  giving  thereof  (sects.  54,  55). 

(d)  Where  the  legal  estate  is  outstanding  in  some  trustee  or 
mortgagee,  but  the  active  duties  of  the  trust  have  ended,  or  the 
mortgage  has  been  paid  off  but  no  reconveyance  taken,  and  where 
a  fair  and  reasonable  time  has  elapsed,  and  in  subsequent  dealings 
with  the  property  the  outstanding  of  the  legal  estate  has  been 
disregarded  or  treated  as  got  in,  you  should  provide  that  the  legal 
estate  shall  have  been  presumed  to  have  been  reconveyed. 

(e)  If  the  property  is  stated  to  be  free  from  land  tax  or  tithe, 
and  in  the  case  of  the  land  tax  you  cannot  produce  the  certificate 
of  the  Commissioners  showing  it  to  be  free,  or  in  the  case  of 
tithes  cannot  produce  evidence  to  show  that  the  land  is  discharged 
from  them,  you  should  provide  that  no  inquiry  shall  be  made  on 
the  point.  Sometimes  it  is  stipulated  that  a  declaration  of  the 
land-tax  collector,  or  by  some  other  person,  that  the  land  is  free 
from  the  tax,  to  be  furnished  at  the  purchaser's  expense,  shall  be 
accepted  as  conclusive  evidence. 

(f )  If  any  of  the  documents  of  title  are  found  to  be  unstamped, 
it  should  be  stipulated  that  the  purchaser  shall  bear  the  expense  of 


THE  CONDITIONS  OF  SALE.  47 

properly  stamping  them  if  he  thinks  it  neoessary.  In  framing 
this  condition  care  must  he  taken  not  to  provide  that  the  deed 
shall  not  be  stamped,  for  a  oontrax^t  with  such  a  clause,  being 
prejudicial  to  the  revenue,  might  be  deemed  invalid.  (See  Whiting 
to  Loamea,) 

(g)  A  voluntary  deed  may,  as  you  know,  become  void  in  case  of 
the  grantor  being  adjudged  bankrupt  within  ten  years  of  its 
making,  unless  it  can  be  shown  that  he  was  able  to  pay  all  his 
debts  at  the  time  of  making  it  without  the  aid  of  the  property 
settled  (46  &  47  Vict.  c.  52,  s.  47),  and  such  a  deed  is  also 
liable  to  become  void  at  any  distance  of  time  under  13  Eliz.  c.  5. 
(See  The  Three  Totms  Building  Co.  v.  Maddison,)  So  that  if  your 
title  commences  with  such  a  settlement,  the  purchaser  will  be 
likely  to  call  for  evidence  of  the  donor's  solvency.  It  is  usual  to 
stipulate  in  this  case  that  he  shall  be  satisfied  thereof  by  a  declara- 
tion to  be  made  by  one  of  the  donor's  family. 

(h)  To  preclude  troublesome  inquiries  it  is  often  provided  that 
the  purchaser  shall  assume  that  no  holder  of  the  land  who  died 
left  a  widow  flurviving  him  who  may  stiU  be  Uving,  and  so  entitled 
to  dow^.  This  would  be  the  case,  as  you  know,  if  the  widow  was 
married  prior  to  1834. 

(i)  If  any  of  the  originals  of  the  deeds  appearing  in  the  abstract 
are  missing,  the  purchaser  should  be  required  to  accept  an  attested 
copy  or  some  other  such  evidence  in  proof  of  them. 

(k)  Finally,  when  there  are  any  incumbrances  on  the  property 
which  your  client  cannot  discharge,  you  should  make  careful  pro- 
visions for  his  protection.  You  must  clearly  state  the  fact  and 
nature  of  such  incumbrance,  and  require  the  purchaser  to  make  no 
objection  on  account  of  it.  It  is  only  fair  to  offer  to  give  him  an 
indenmity  against  any  charge.  Bear  in  mind  that  in  the  absence 
of  stipulation  he  cannot  be  forced  to  complete  a  contract  to  buy 
land  which  turns  out  to  be  subject  to  irremovable  incumbrances, 
even  on  being  offered  an  indenmity.     {Balmanno  v.  Lumley,) 

In  connection  with  these  incumbrances  we  will  just  call  your 
attention  to  sect.  5  of  the  Conveyancing  Act,  1881.  This  enables 
any  party  to  a  sale  of  land  subject  to  incumbrances  (whether  pay- 
able immediately  or  not),  to  apply  to  the  Chancery  Division,  and 
on  paying  into  court  such  sum  as  when  invested  in  government 
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securities  may  be  considered  sufRcient,  by  means  of  the  dividends 
thereof,  to  keep  down  any  incumbrance  to  which  the  land  is 
subject,  with  such  farther  sum,  not  exceeding  one-tenth  of  the 
original  amount  to  be  paid  in,  to  meet  contingencies,  to  obtain  a 
declaration  that  the  land  is  free  from  the  incumbrance.  The  court, 
further,  has  power  to  direct  all  needful  conveyances  to  be  made,  to 
make  vesting  orders,  and  deal  with  the  fund  in  court,  and  finally 
pay  it  over  to  the  person  entitled  to  it.  This  provision  will  prove 
useful  in  those  cases  where  the  incumbrance  cannot  be  paid  o£E 
and  a  sufficient  indemnity  cannot  be  given,  or  an  indemnity  is 
refused.  (For  cases  on  this  section,  see  Dickin  v.  Dkkin;  Great 
Northern  Rail.  Co.  v.  Sanderson.) 

We  will  now  assume  that  you  have  prepared  all  proper  and 
necessary  particulars  and  conditions  of  sale,  and  have  duly  ad- 
vertised the  time  and  place  of  the  auction.  We  will  next  suppose 
that  the  day  of  sale  has  arrived.  In  connection  with  the  proceed- 
ings at  the  auction  itself,  there  are  two  or  three  points  worthy 
of  your  consideration,  and  these  we  propose  to  consider  under 
distinct  heads : — 

(1)  The  Vendor's  right  to  hid. 

As  the  highest  bidder  at  the  auction  will  become  the  purchaser, 
and  there  is  nothing  to  prevent  that  bid  being  a  very  low  one,  it  is 
evident  that  there  is  a  great  risk  of  the  land  being  sold  at  a  much 
less  price  than  it  is  worth.  It  became,  therefore,  the  practice  for 
the  vendor  to  employ  "  puffers  "  at  the  sale,  whose  business  it  was 
to  run  up  the  bids  in  the  interest  of  the  vendor.  Now,  at  law  the 
private  employment  of  these  "  puffers "  was  a  fraud,  and  would 
vitiate  the  sale ;  but  in  equity  it  seems  that  one  person  might  be 
employed  to  bid  secretly  in  order  to  prevent  the  property  being 
sold  at  an  undervalue.  (See  Mortimer  v.  Bell.)  The  law  on 
the  point,  however,  is  now  regulated  by  30  &  31  Vict.  c.  48, 
which  renders  the  employment  of  a  "puffer"  illegal  both  at 
law  and  in  equity.  It  further  provides  that  the  conditions  of 
sale  shall  state  whether  the  sale  is  "without  reserve"  or  not, 
and  if  stated  to  be  without  reserve,  no  one  oan  be  employed 
to  bid  on  behalf  of  the  seller.  If  the  right  to  bid  is  stated 
by  the  conditions  to  be  reserved  (see  Gilliatt  v.  OiHiatt)^  the 
seller  or  any  one  person  on  his  behalf  may  bid  at  the  sale.    Thus 
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the  property  may  be  prevented  from  being  sold  at  less  than  its 
value,  and  withdrawn  in  ease  the  reserve  price  is  not  reached.  The 
case  cited  shows  that  to  avail  himself  of  the  right  to  bid,  not  only 
must  the  vendor  state  the  sale  to  be  subject  to  a  reserved  price,  but 
also  that  the  right  to  bid  is  reserved. 


(2)  How  far  can  the  Conditions  be  varied  at  the  Sale. 

Shortly  stated,  the  rule  is  that  the  written  conditions  of  sale 
cannot  be  affected  or  altered  by  any  verbal  changes  made  at  the 
sale.  They  must  stand  as  they  appear  in  the  writing.  The  rule 
at  law  was  that  evidence  of  a  parol  variation  of  a  written  docu- 
ment was  totally  inadmissible.  And  even  in  equity  it  was  only 
admitted  in  certain  cases  of  accident,  mistake  or  fraud.  Since  the 
Judicature  Act  of  1873,  the  equitable  rule  will  prevail ;  still  for 
most  intents  and  purposes  the  rule  holds  good  that  written  con- 
ditions of  sale  cannot  be  verbally  varied.  And  this  is  so  even 
where  the  purchaser  has  agreed  in  writing  to  abide  by  the  con- 
ditions and  declarations  made  at  the  sale.     (Tide  Ounnis  v.  JSrhart.) 

This  point  as  to  a  parol  variation  of  the  conditions  of  sale 
generally  arises  in  an  action  for  specific  performance  of  the  contract 
brought  either  by  the  vendor  or  the  purchaser.  It  may  arise  in 
two  ways : — (a)  The  vendor  may  bring  an  action  for  specific  per- 
formance against  the  purchaser,  seeking  to  have  the  contraet 
carried  out,  not  simply  as  it  appears  from  the  writing,  but  with 
a  parol  variation  made,  as  he  alleges,  at  the  time  of  sale.  In  such 
a  case  the  rule  is  that  he  will  not  be  allowed  to  adduce  evidence 
of  such  parol  variation.  To  this  rule,  however,  an  exception 
has  been  established,  and  this  is  where  the  parol  variation  is  one 
which  alters  the  written  contract  in  the  favour  of  the  defendant. 
{Martin  r.  Pyecroft.)  The  same  rule  applies  to  a  purchaser  seeking 
specific  performance  with  a  parol  variation.  When,  however,  there 
has  been  a  part  performance  of  the  parol  variation  alleged,  if  it 
amounts  to  such  a  part  performance  of  that  variation  as  would 
justify  the  Court  in  ordering  specific  performance  had  the  variation 
been  itself  a  new  contract,  then  the  Court  will  generally  enforce 
specific  performance  of  the  original  contract  as  modified  or  altered 
by  the  variation,  (b)  But  when  a  vendor  or  a  purchaser  is  re- 
sisting specific  performance  he  may  go  into  parol  evidence  to  show 
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CHAPTER  IV. 

CONTRACT  FOB  SALE  AND  PURCHASE. 

The  auction  oompleted,  and  a  purohaser  f  ound,  the  next  step  is  to 
prepare  the  abstract  of  title.  But  it  will  perhaps  be  advisable  to 
break  off  the  continuity  of  our  history  for  a  while,  and  before 
going  into  the  subject  of  abstracts,  to  treat  of  private  contracts  for 
sale.  For,  these  disposed  of,  our  subsequent  chapters  will  relate  to 
the  proceedings  on  a  sale,  whether  that  sale  be  by  public  auction 
or  private  contract. 

In  treating  of  the  stipulations  which  should  be  included  in  the 
conditions  of  sale,  we  have  anticipated  all  that  is  necessary  to  be 
said  with  regard  to  the  provisions  which  should  be  inserted  in  a 
contract.  For,  with  the  exception  of  the  conditions  relating  to  the 
auction,  all  the  stipulations  which  you  would  comprise  in  particulars 
and  conditions  of  sale,  you  would,  under  the  same  circumstances, 
include  in  a  private  contract.  There  is,  however,  this  difference, 
that  in  framing  a  private  contract,  you  need  not  be  so  chary  about 
inseriing  stringent  conditions,  for  as  the  purchaser  has  probably 
made  up  his  mind  to  buy,  he  is  not  likely  to  be  frightened  from 
his  bargain  by  their  stringency,  and  there  is  no  fear  of  '^  damping 
the  sale." 

We  propose  to  treat  of  the  subject  of  contracts  under  the 
following  four  heads  :-* 

L  What  is  an  interest  in  land  within  the  4th  section  of 

the  Statute  of  Frauds. 

n.  What  are  the  requisites  of  a  valid  contract  under  that 

statute. 

HL  What  acts  of  part  performance  will  take  a  case  out  of  the 

statute. 

IV.  What  is  the  position  of  the  parties  after  the  contract  has 
been  made. 

e2 
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t.->ni3ziiBii3^  :x  Ti»rg*r-nrrr»»TTf3L  :x  £L J  f3D3<«sc  ia  ^7  eccjOpmiiig  tbenif 
To7efli  lie  ;inirrai.t  3  ii  wr:rzi;r  s^iB*i  zj  tze  ptsrtr  to  be  diaiged, 
cri»:nier«3Sciiini5ii:ri2EiI':jjiax>  As  ^  w*ia£  arnssdrnts  an  infereBt 
ri  jasL*i  TZ^SfT  lie  fetrnini^  tie  L^fSacns  are  bszit  and  conflicting, 
azii  f>:r  &  "cizirrfifiL^Tv  t^sv  rt  titan  jc!ii  ni!Ss(  baw  reecHuae  to 
seme  :t  tie  iCAz.*!!^!  weeks  'Hi  o<:iitnt!t^  ATT  ve  can  do  in  the 
rrentfse  3  t>:  arracrt  a  rnef  grmmny  of  the  law  on  the 
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(a  Is  a  circtrart  frr  tie  aale  of  ■*  growing  cio|«  **  within  the 
stariitc  ?  1.^.  s  a  gr»:wisg' aop  an  *•  intare^  in  land*'?  It 
aeecs  tiar  if  tie  crcp  sold  ^  m  ''//-y<rfiM  matvnslUy^*  sndi 
ay?  growing  gr^Ey  tiznber,  or  nndervood,  the  contract 
must  he  in  wriricg':  hot  if  it  is  s  *^JhttiMS  imdmtirialUj** 
tltf.  a  crop  nc<C  produced  qpontaneondj,  hut  raised  by 
the  lahoor  of  man,  e,  g,  eoni,  potatoes^  or  tnmiqps^  writing 
is   not  necesaarj  under   this  section.      (See  JSrwu  t. 

(b)  Whether  a  contract  for  the  sale  of  hops  or  dorer  is  within 

the  dause  is  donbtfoL  (See,  on  the  one  side,  Waddingion 
▼.  BrUtobce  and  RodvtU  y.  PkiliipSy  and  on  the  other, 
Chratet  t.  Weld.)  A  sale  of  hops  is  probably  not  an  in- 
terest in  land,  as  hops  pass,  nnder  the  head  of  *'  emble- 
ments," to  a  deceased  owner's  personal  representatives ; 
whde  a  sale  of  dover,  whioh  is  not  an  emblement,  as  it 
does  not  come  to  perfection  within  a  year  of  sowing,  is 
probably  an  interest  in  land  within  the  danse. 

(c)  Oontracts  for  the  sale  of  shares  in  mines  are  within  the 

section. 

(d)  Oontracts  for  leases  and  the  sale  of  leasehold  interests  in 

land  are  within  the  clause,  so  that  while  a  lease  for  a 
term  not  exceeding  three  years  at  two-thirds  of  a  rad^- 
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rent  is  good,  though  made  by  parol,  all  agreements  for 
leases,  no  matter  what  the  length  of  the  term,  must  be  in 
writing. 

(e)  Contracts  for  taking  or  letting  furnished  lodgings  are  within 

the  statute,  if  any  speeifio  rooms  are  let ;  but  a  contract 
to  live  in  a  boarding  house  is  not  within  it,  as  there  is  no 
intention  to  give  the  lodger  the  right  to  the  exolusiye 
occupation  of  any  particular  part  of  the  house. 

(f)  An  agreement  for  the  sale  of  tenant's  fixtures  is  not  within 

the  section  {Lee  y.  Itiadon)^  nor  is  an  agreement  to  build 
a  house,  though  implying  a  licence  to  go  on  the  land. 
The  general  rule  to  test  whether  any  interest  is  an 
interest  in  land  is  to  apply  the  question,  Is  it  an  interest 
which  on  the  owner's  death  would  go  to  his  executors  P 
If  it  is  not,  then  a  contract  for  the  sale  of  such  interest 
must,  as  a  rule,  be  in  writing. 


II.  The  Bequisites  of  a  Valid  Contract. 

It  must  be  signed  by  the  party  to  be  charged  or  his  agent  (who 
may  be  appointed  by  parol) ;  it  is  not  necessary  that  it  should  be 
signed  by  both  parties.  It  is  necessary  for  the  following  particulars 
to  appear — (a)  the  consideration,  (b)  the  subject-matter  of  the  sale, 
(c)  the  names  or  description  of  buyer  and  seller,  (d)  the  terms  of  the 
contract.  The  signature  need  not  be  at  the  end  of  the  contract,  it 
may  be  at  the  beginning  or  in  any  part  of,  but  it  must  appear  in 
writing  somewhere.  {Saunderson  v.  Jackson ;  Hubert  v.  Treherne.) 
Where  a  contract  purported  to  be  made  between  certain  persons 
whose  names  appeared  at  the  commencement  and  ended,  ^^As 
witness  our  hands,"  and  no  signatures  followed  this  testatum; 
here  it  was  held  that  this  was  not  a  sufficient  signing  within  the 
statute. 

As  we  have  already  seen  {ante^  p.  33),  it  is  not  necessary  for 
the  buyer's  or  the  seller's  name  to  appear  (except  in  so  far  that  the 
contract  must  be  signed  by  the  party  to  be  charged),  but  a  mere 
description  of  them  is  sufficient,  provided  it  be  clear  enough  to 
designate  who  they  respectively  are. 

The  rule  is  that  the  agreement  as  appearing  in  the  writing  must 
comprehend  all  the  terms  of  the  contract,  and  no  parol  evidence 
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will  in  general  be  allowed  to  add  to,  yaiy  or  explain  it.  But  if  it 
refers  to  some  other  writing  or  document  containing  further  termSi 
such  further  dociunent  will  be  considered  as  incorporated,  and  be 
received  in  evidence  to  show  what  the  terms  of  the  contract  are. 
(See  Ridgway  v.  Wharton,) 

One  of  the  most  frequent  cases  in  which  you  will  be  called  upon 
to  consider  whether  a  contract  which  satisfies  the  statute  has  been 
consummated  will  be  the  following : — ^Your  client  will  have  been 
in  negotiation  for  the  sale  or  purchase  of  an  estate,  and  will  lay 
before  you  the  correspondence  which  has  passed  between  him  and 
the  other  party,  and  it  will  then  be  your  duty  to  peruse  it  and  see  if 
a  contract  has  been  arrived  at  or  whether  matters  have  only  reached 
an  initiatory  stage,  and  there  is  nothing  binding  on  either  side. 
The  rule,  when  the  existence  of  a  contract  is  to  be  gathered  from 
a  correspondence,  is,  in  the  words  of  Cotton,  L.J.  {Leicis  v.  Brass)  ^ 
that  '*  there  must  be  an  unqualified  acceptance  of  the  offer, 
and  no  new  term  must  be  introduced.  H  a  new  term  is  intro- 
duced,  there  is  no  contract."  This,  then,  must  be  the  point 
which  you  must  bring  to  bear  in  examining  the  letters,  and  when- 
ever you  find  an  offer  on  one  side  you  must  use  your  judg- 
ment in  coming  to  a  conclusion  as  to  whether  it  is  accepted  in 
terms  which  add  no  new  condition  to  the  bargain.  There  is  a 
class  of  cases  which  have  been  rather  common  of  late,  and  perhaps 
on  this  ground  we  shall  be  justified  in  calling  your  attention  to 
them  at  more  length.  These  are  cases  in  which  the  party^  in 
accepting  an  offer  made  to  him,  points  forward  either  expressly  or 
impliedly  to  the  preparation  of  a  formal  contract  on  the  dose  of 
the  correspondence.  Here  the  question  may  arise  whether  there 
has  been  a  simple  acceptance  of  the  proposal,  with  a  suggestion  as 
to  the  future  course  to  be  pursued,  or  whether  there  has  been 
a  mere  conditional  acceptance  and  the  parties  do  not  intend  to 
consider  themselves  bound  until  they  are  irrevocably  so  by  the 
subsequent  formal  instrument  alluded  to.  Thus  A.  may  write  to 
B.  and  say,  '*  I  wiU  sell  you  Blackacre  for  a  thousand  pounds,"  and 
B.  may  reply, ''  I  will  take  it  at  that  price  subject  to  the  title  being 
approved  of  by  my  soUdtor."  Here  the  question  arises,  Has  B. 
accepted  A.'s  offer  simply,  or  has  he  introduced  a  new  term  into 
the  contract  which  will  require  A.'s  unqualified  assent  before  the 
agreement  can  become  binding  P    There  are  several  cases  on  the 
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point  which  will  well  repay  the  trouble  of  perusal,  but  we  can  do 
no  more  than  mention  them.     The  leading  case  is  Hmsey  y.  Home" 
Payne ^   and  other  important  cases  are  Leuns  v.  Bra%B   (supra) , 
BranMm  v.  Stannardj  Boaaiter  v.  Miller^  Bonnewell  v.  Jenkim, 
CrosHky  v.  Miayeock,  and  the  very  recent  case  of  Uadie  v.  Addison. 
The  role  to  be  deduced  from  the  above  decisions  would  seem  to  be 
that  where  an  offer  is  accepted  simply,  but  the  acceptance  is  accom- 
panied by  a  statement  which  in  effect  expresses  the  acceptor's 
desire  that  the  terms  of  the  contract  shall  be  embodied  in  a  more 
formal  document,  the  addition  will  not  prevent  the  offer  and 
acceptance  from  constituting  a  binding  contract ;  but  if  it  appears 
from  the  reference  to  the  subsequent  and  more  formal  contract 
that  either  party  intended  that  to  be  the  binding  instrument,  then 
the  mere  offer  and  acceptance  will  not  form  a  binding  agreement. 
In  connection  with  these  offers  and  acceptances,  you  will  remem- 
ber that  an  offer  may  be  withdrawn  at  any  time  before  it  is  accepted 
{Dickenson  v.  Dodds) ;  and  that  the  offer  will  bind  the  writer  from 
the  time  that  the  acceptance  is  posted.     {Thomas  v.  Blackman.) 
Farther,  if  the  offer  stipulates  that  the  acceptance  shall  be  made 
by  a  fixed  day,  if  the  acceptance  is  made  by  that  day,  there  will 
be  a  binding  contract,  although  by  some  delay  the  letter  con- 
taining the  acceptance  does  not  reach  the  person  who  made  the 
offer  till  after  the  day  named,     {Adams  v.  LinselL) 


TEL  What  Acts  of  Fart  Ferformanoe  will  take  a  Case  out  of  the 

Statute. 

At  law,  if  the  Statute  of  Frauds  was  not  complied  with,  there 
was  no  remedy.  But  courts  of  equity  would  carry  into  effect  an 
agreement  void  for  not  compljring  with  the  statute,  when  there  had 
been  sufficient  performance  of  any  obligation  which  would  have 
arisen  had  the  contract  been  valid.  So  that  when  one  party  does 
for  another's  benefit  any  act  which  he  would  not  be  supposed  to  do 
unless  it  was  in  fulfilment  of  some  contract  between  the  two,  equity 
will  not  allow  the  party  who  has  reaped  the  benefit  to  escape  his 
liabilities  under  the  agreement  on  the  mere  ground  that  he  is  not 
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bound,  because  the  oontraot  is  not  in  writing  as  required  by  the 
statute. 

In  determining  whether  any  specified  act  amounts  to  sufficient  part 
performance  of  an  alleged  contract  (which  ought  to  be  in  writing, 
but  is  not),  there  are  three  tests  to  be  applied  to  ascertain  if  it  is 
such  as  will  take  the  case  out  of  the  statute.  These  are  (1)  Is  the 
act  such  as  is  not  only  referable  to  an  agreement  such  as  that 
alleged,  but  such  as  is  referable  to  no  other  title  P  If  the  act  might 
have  been  done  with  other  views  than  those  of  performing  the 
alleged  contract,  it  will  not  take  the  case  out  of  the  statute.  Thus, 
where  a  tenant  in  possession  sued  for  the  specific  performance  of  an 
alleged  contract  for  a  lease,  and  set  up  his  possession  as  an  act  of 
part  performance,  it  was  held  not  to  be  such,  because  his  possession 
might  be  accounted  for  on  other  grounds  than  the  agreement, 
e.g.f  his  character  as  a  tenant.  {Wills  v.  Stradling.)  (2)  Is 
the  act  merely  introductory  or  ancillary  to  an  agreement  P  If  so, 
it  does  not  constitute  sufficient  part  performance.  Thus,  the 
delivering  of  an  abstract  of  title,  giving  directions  for  conveyances, 
going  to  view  the  estate,  making  valuations,  measuring  the  lands, 
and  other  acts  of  a  like  preliminary  nature,  are  not  sufficient  part 
performance.  (3)  Is  the  act  capable  of  being  undone,  leaving  the 
parties  in  their  original  positions  P  If  so,  it  is  not  a  sufficient  part 
performance.  Thus,  payment  of  a  part,  or  even  of  the  whole,  of 
the  purchase-money,  will  not  take  a  case  out  of  the  statute.  (Vide 
Clinan  v.  Cooke.) 

On  the  subject  of  part  performance,  you  should  refer  to  some 
treatise  on  specific  performance,  and  you  will  find  a  perusal  of  the 
recent  case  of  Atderson  v.  Maddmn  instructive  on  the  point. 

IV.  The  Effect  of  the  Contract  on  the  Fosition  of  the  Parties, 

We  propose  to  consider  this  subject  under  the  following  four 
heads: — 

(a)  The  position  of  the  parties  after  the  contract. 

(b)  How  this  position  is  affected  by  the  bankruptcy  of  either  of 

them. 

(c)  How  this  position  is  affected  by  the  death  of  either  of  them. 

(d)  The  remedies  for  breach  of  the  contract. 
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(a)  The  Position  of  the  Parties  after  the  Contract. 

The  immediate  result  of  the  contract  is  that  the  vendor  becomes 
a  trustee  of  the  property  for  the  purchaser,  and  the  purchaser  a 
trustee  of  the  purchase-money  for  the  vendor,  subject  to  the  obliga- 
tion of  the  latter  to  show  that  he  has  a  good  title.  (It  is  not,  how- 
ever, necessary  that  the  vendor  have  a  good  title  at  the  time  of  the 
contract,  if  he  can  procure  one  at  any  time  before  the  time  fixed  for 
completion,  provided  he  did  not  sell  knowing  that  he  had  no  title.) 
(See  Chamberlain  v.  Lee,)  Thus,  then,  the  purchaser,  being  in 
equity  the  owner  of  the  property,  even  before  the  conveyance  has 
been  made  to  him,  is  entitled  on  the  one  hand  to  any  benefits 
that  may  accrue  to  the  estate  between  the  contract  and  the  con- 
veyance— such  as  an  increase  or  improvement  in  the  value  of 
the  land  {Harford  v.  Purrier),  and  this  even  where  the  increase 
of  value  may  have  arisen  through  the  expenditure  of  the  vendor. 
{Monro  v.  Taylor.)  But,  on  the  other  hand,  the  purchaser  will 
have  to  sustain  any  loss  or  deterioration  which  results  to  the 
property  between  contract  and  conveyance.  So  that  if  a  man 
contracts  to  buy  a  house,  and  before  the  conveyance  of  it  to  him 
it  is  burnt  down,  he  will  nevertheless  have  to  fulfil  his  contract, 
and  at  the  same  time  bear  the  loss.  {Paine  v.  Miller.)  And 
the  recent  case  of  Rayner  v.  Preston  shows  that  in  such  a  case 
the  vendor  may  receive  the  insurance  money  where  the  house  has 
been  insured,  and  having  received  it,  will  be  entitled  to  retain  it  as 
against  the  purchaser,  and  does  not  stand  in  the  position  of  trustee 
of  it  for  the  purchaser;  and  though  after  payment  of  the  pur- 
chase-money the  vendor  cannot  retain  the  insurance,  but  must  re- 
fund it  to  the  insurance  company,  yet  the  purchaser  has  no  claim 
to  the  money.  {Castellain  v.  Preston.)  The  practical  result  of  this  is, 
that,  acting  for  a  purchaser,  you  should  take  care  to  see  that  the 
contract  contains  a  clause  that  the  benefit  of  any  existing  insurance 
should  belong  to  the  purchaser ;  or  in  default  of  this,  to  enter  the 
name  of  the  purchaser  in  the  books  of  the  insurance  company  as 
being  interested  in  the  premises  insured. 

The  purchaser  should  always  be  cautious  in  taking  possession  of 
the  premises  before  completion.  He  will  not,  it  is  true,  make  him- 
self liable  for  ''use  and  occupation"  should  the  matter  go  off 
{Winterbottom  v.  Ingham)^  but  the  taking  of  possession  may  in  some 
circumstances  amount  to  a  waiver  of  objections  to  the  title.     To 
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have  this  effect,  howeyer,  the  possession  must  be  taken  under  such 
circumstances  as  reveal  in  the  purchaser  conduct  inconsistent  with 
an  intention  to  insist  on  objections  to  the  title.  (See  Fleetwood  v. 
Chreen,) 

(b)  The  effect  of  Bankruptcy  of  one  of  the  Parties. 
When  a  man  becomes  bankrupt  all  his  property  (which  will 
include  the  benefit  of  any  contract  he  may  have  entered  into)  will 
pass  to  his  trustee.     The  result  is  that  the  trustee  in  bankruptcy 
of  an  insolvent  vendor  or  purchaser  will  stand  in  his  place  and  be 
entitled  to  enforce  the  contract ;  for  the  bankruptcy  does  not  put 
an  end  to  it.    If  then  the  vendor  becomes  bankrupt  the  trustee 
can  compel  the   purchaser  to  pay  the  purchase-money  and  take  a 
conveyance  of  the  estate ;  and  on  the  other  hand  (subject  to  a  power 
the  trustee  has,  and  which  we  shall  mention  presently)  the  purchaser 
on  tendering  the  purchase-money  can  require  the  trustee  to  complete 
the  contract.   And  where  the  purchaser  becomes  bankrupt,  the  vendor 
(subject  to  the  power  of  the  trustee  before  mentioned)  can  require 
the  trustee  to  take  a  conveyance,  and  will  then  be  entitled  to  prove 
for  the  purchase-money  owing,  and  in  the  same  way,  the  purchaser's 
trustee  on  paying  the  purchase-money  in  f  uU,  can  require  the  vendor 
to  convey  to  him.    The  vendor  has  a  lien  on  the  estate  and  is  not 
bound  to  relinquish  it  unless  he  gets  payment  in  full.     But  the 
trustee  in  bankruptcy  has  a  power  which  the  purchaser  or  vendor, 
as  the  case  may  be,  would  not  have  had  had  he  remained  solvent ; 
this  is  the  power  given  by  sect.  55  of  the  Bankruptcy  Act,  1883, 
to  disclaim  an  unprofitable  contract.    This  he  may  do  in  writing, 
signed  by  him  at  any  time  within  three  months  of  the  first  appoint- 
ment of  a  trustee,  or,  when  he  does  not  become  aware  of  the 
contract  within  one  month  of  such  appointment,  then  within  two 
months  after  the  time  he  first  becomes  aware  of  it.     The  result  of 
a  disclaimer  will  in  effect  be  to  put  an  end  to  the  contract,  and 
any  person  injured  by  the  disclaimer  will  be  deemed  a  creditor 
to  the  extent  of  the  injury,  and  may  prove  the  same  as  a  debt 
under  the  bankruptcy.     The  trustee  may  be  forced  to  make  a 
disclaimer  in  a  shorter  time  than  the  three  months  above  limited, 
by  applying  to  him  in  writing  and  requiring  him  to  decide  whether 
he  will  disclaim  or  not.    The  trustee  must  then  make  his  decision 
within  twenty-eight  days  of  receiving  the  application  (or  within 
such  extended  time  as  the  court  shall  allow),  or  else  he  will  be 
deemed  to  have  adopted  the  contract. 
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(o)  The  death  of  either  Party. 

This  will  not  put  an  end  to  the  oontraot,  but  matters  will  stand 
in  this  position : — 

(i)  Death  of  the  Vendor. 
On  this  ooourring  his  executors  will  he  entitled  to  the  purchase- 
money.  As  to  the  person  who  is  to  convey  there  is  more  difficulty. 
If  he  has  died  intestate  the  land  will  of  course  have  passed  to  his 
heir ;  if  he  has  made  a  will  it  will  have  vested  in  the  devisee,  in 
both  cases  of  course  stiU  subject  to  the  contract.  If  then  the  heir 
or  devisee  is  at  hand  and  under  no  disabflity  and  willing  to  execute 
the  conveyance,  the  purchase-deed  should  be  executed  by  him. 
But  suppose  such  person  cannot  be  found,  is  an  infant,  or  will  not 
convey ;  in  such  a  case  before  the  Conveyancing  Act  of  1881,  it 
was  necessary  to  bring  an  action  for  specific  performance,  for  it 
was  held  that  sect.  48  of  the  Land  Transfer  Act,  1875,  which 
enables  the  personal  representative  of  a  bare  trustee  who  dies 
intestate  to  convey  the  trust  property,  did  not  apply,  because  a 
vendor  after  contract  was  not  a  bare  trustee  within  the  section. 
{Morgan  v.  Swansea  Sanitary  Authority.)  But  now  if  a  vendor  dies 
before  completion  after  1881,  it  is  provided  by  sect.  4  of  the  Con- 
veyancing Act  that  his  personal  representative  shall  have  power  to 
convey  the  land  to  the  purchaser.  Consequently  at  the  present  time 
either  the  heir  (or  devisee)  or  the  executor  (or  administrator)  can 
now  convey  to  the  purchaser. 

(ii)  Death  of  the  Purchaser. 

If  he  dies  intestate  the  right  to  have  the  land  passes  to  his  heir ; 
if  he  makes  a  will  the  land,  even  if  the  contract  for  purchase  be 
after  the  date  of  the  will,  passes  to  the  devisee.  The  question  now 
arises,  will  the  heir  or  devisee  be  entitled  to  require  the  purchase- 
money  to  be  paid  out  of  the  personal  estate  of  the  testator,  or  will 
he  t^e  the  land  subject  to  the  liability  to  pay  for  it  out  of  the 
estate.  Formerly  he  could  keep  the  land  and  require  the 
personal  representatives  of  the  deceased  purchaser  to  pay  the  price ; 
but  the  effect  of  the  various  acts  known  as  Locke  King's  Acts 
(17&  18  Vict.  c.  113;  30  &  31  Vict.  c.  69;  and  40  &  41  Vict. 
0. 34)  is  that  the  heir  or  devisee  will  now  take  the  land  subject  to 
and  charged  with  the  unpaid  purchase-money  (both  when  the  land 
is  freehold  or  oopyhold,  and  when  it  is  leasehold),  unless  there  is 
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some  contrary  intention  (in  case  of  a  deyise)  expressed  by  the 
testator.  A  general  direction  that  the  testator's  debts  shall  be  paid 
out  of  his  personal  estate  will  not  amount  to  the  expression  of  a 
"  contrary  intention."     (30  &  31  Vict.  c.  69 ;  40  &  41  Vict.  o.  34.) 

(d)  The  Remedies  far  Breach  of  a  Contract 

Under  this  head  we  shall  consider — (i)  The  remedy  in  damages ; 
(ii)  the  remedy  by  way  of  specific  performance.  And,  as  arising  in 
connexion  with  these — (iii)  The  time  within  which  such  remedies 
must  be  enforced ;  and  (iv)  the  lien  of  the  parties  on  the  estate. 

(i)  Damages. — ^When  a  contract  is  broken  by  one  party,  the 
other  may  recoyer  as  damages  all  loss  which  may  fairly  and  reason- 
ably be  considered  as  arising  in  the  natural  course  of  things  from 
the  breach,  or  such  as  may  reasonably  be  supposed  to  have  been  in 
the  contemplation  of  both  parties  at  the  time  of  making  the  con- 
tract, as  the  probable  result  of  the  breach.  (See  Hadley  y.  Batten' 
dak,)  Applying  these  principles  to  the  breach  of  a  contract 
to  sell  land,  we  shall  find  that  in  ordinary  cases  a  purchaser  is 
entitled  to  recoyer  (1)  the  deposit  he  has  paid,  if  any,  and,  in  the 
absence  of  stipulation,  interest  thereon ;  (2)  interest  on  the  pur- 
chase-money, if  it  has  been  kept  lying  idle  awaiting  the  completion, 
and  if  the  yendor  has  notice  of  the  fact ;  (3)  expenses  incurred  in 
inyestigating  the  title,  &c.  Can  he  recoyer  any  further,  or  "  con- 
sequential "  damages  P  This  question  arose  in  the  cases  of  Flureau 
y.  ThornhUly  Hopkins  y.  Grazcbrooky  and  Bain  y.  FothergilL  The 
question  in  these  cases  was,  Can  the  purchaser  recoyer,  as  damages 
for  the  default  of  the  yendor  to  conyey  to  him,  the  loss  of  profit  he 
sustains  by  reason  of  not  being  able  to  carry  out  some  subsequent 
contract  to  sell  the  estate,  which  would  result  in  pecuniary  profit  to 
him  P  The  conclusion  to  be  deriyed  from  the  deoLsions  is,  that  he  will 
not  be  entitled  to  recoyer  damages  for  the  loss  of  his  bargain,  and 
this  whether  the  breach  occurs  through  a  defect  in  the  title  or  the 
yendor's  wilful  default  to  complete ;  unless  the  yendor  at  the  time  of 
entering  into  the  contract  knew  of  the  resale  at  a  profit,  all  the 
purchaser  can  claim  is  the  money  he  has  paid,  with  interest  and 
expenses  of  inyestigating  the  title.  As  to  the  damages  which  a 
yendor  can  claim  when  the  purchaser  is  the  defaulter,  he  can  only 
recoyer  the  loss  actually  sustained  by  the  breach,  i,e,  the  difference, 
if  any,  between  the  price  agreed  on  and  the  market  price  of  the 
property,  as  ascertained  by  a  resale  within  a  reasonable  time,  and 
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the  expenses  he  has  inourred.  He  is  generally,  under  the  con-^ 
ditions  of  sale,  also  entitled  to  the  deposit  whioh  was  paid  on 
signing  the  oontraot.     (See  Hoioe  v.  Smith,) 

(li)  Specific  performance. — ^As  a  rule,  the  purchaser  will  only 
haye  recourse  to  an  action  for  damages  when  the  title  to  the  estate 
is  a  bad  one ;  for  if  he  is  desirous  of  obtaining  the  land,  whioh  it  is 
to  be  presumed  he  will  be  when  no  exception  can  be  taken  to  the 
title,  his  more  appropriate  remedy  is  an  action  to  have  the  contract 
speoifioally  performed,  and  to  obtain  a  decree  that  the  vendor  shall 
convey  to  him.  And  as  the  court  acts  on  the  principle  that  the 
remedy  should  be  mutual,  it  will  specifically  enforce  the  contract 
at  the  instance  of  the  vendor,  though  his  claim  practically  is  to 
obtain  payment  of  the  purohase-money,  and  is  only  connected  in  a 
secondary  manner  with  the  land.  On  the  same  principle,  it  will 
not  decree  specific  performance  at  the  suit  of  an  infant,  because  it 
would  not  decree  such  performance  against  him,  and  there  is  here 
a  lack  of  that  mutuality  which  the  court  requires.  {Adderly  v. 
Dixouj  and  Flight  v.  BoUand,)  Specific  performance  of  a  contract 
to  sell  land  will  be  enforced  almost  as  a  matter  of  course,  for  it 
is  always  difficult  to  say  in  such  cases  that  damages  would 
sufficiently  compensate  the  disappointed  party.  Presimiing  that 
there  is  a  valid  contract,  and  even  when  the  contract  is  not 
actionable,  as  not  complying  with  the  Statute  of  Frauds,  but  is 
taken  out  of  that  statute  by  sufficient  acts  of  part-performance,  the 
court  will  rarely  refuse  to  grant  specific  performance  of  a  contract 
to  sell  land.  There  are,  however,  many  grounds  on  which  cause 
may  be  shown  why  a  decree  should  not  be  granted.  Some  of  these 
grounds  are  : — Misrepresentation  by  the  plaintiff ;  mistake  render- 
ing the  performance  a  hardship,  or  some  error  which  led  the 
defendant  into  making  the  contract ;  some  substantial  misdescrip- 
tion by  the  plaintiff,  but  for  which  the  defendant  would  not  have 
contracted ;  the  laches  of  the  plaintiff  in  coming  forward  to  claim 
his  remedy ;  gross  inadequacy  of  consideration ;  and  many  other 
reasons.  (On  the  subject  of  specific  performance  generally,  the 
reader  is  referred  to  Fry  on  Specific  Performance  of  Contracts,  or 
Snell's  Principles  of  Equity.) 

You  should  bear  in  mind  that  the  court  is  not  bound  to  grant 
specific  performance,  even  where  the  plaintiff  makes  out  his  right  td 
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it.  It  is  eiptmLj  onpowaed  by  Loird  Csuiib'b  Aot  (21  &  22  YioL 
o.  27)  to  swaid  dunageB  in  an  action^  either  in  addition  to  or  in 
lieu  of  specifio  perf oimanoe.  SeTeial  important  points  have  been 
decided  on  the  oonstnidion  of  this  statute.  For  these  in  detail  you 
must  refer  to  some  treatise  on  Eqmiy .  Snffioe  it  here  to  obeenre 
that  the  principle  of  Lord  Oaims*  Aet  remains  in  force,  notwith- 
standing the  act  has  been  repealed  by  the  Statute  Law  Bevision 
and  GiTil  Frooednie  Aot»  1883  (see  46  &  47  Yiot.  e.  49),  and  not- 
withstanding the  Judicatore  Acts;  indeed,  these  last  acts  haye 
added  farther  powers  of  granting  damages  to  the  court  than  those 
it  possessed  under  Lord  Caims's  Act,  for  it  was  held  that  under 
that  act  there  was  no  power  to  give  damages  where  the  plaintiff 
did  not  make  out  his  right  to  qpedfio  performance.  {Middleton  y. 
Magnay.)  But  now  the  court  has  power  to  grant  damages,  eyeu 
where  there  is  no  case  for  specific  performance.  (See  Tamplin  y. 
James.)  This  case  does  not,  howeyer,  seem  to  agree  with  White 
y.  Boby^  where  it  was  said  that  damages  in  addition  to  or  in 
substitution  for  specific  performance  will  be  giyen  by  yirtue  of  the 
jurisdiction  conferred  by  Lord  Caims's  Act,  only  when  the  plaintiff 
has  a  case  for  specific  performance. 

An  action  for  specific  performance  will  lie  to  enforce  an  agree- 
ment for  a  lease,  except  in  the  case  of  a  lease  from  year  to  year,  or 
where  the  agreed  term  has  expired  or  will  expire  before  judgment 
can  be  obtained.  {Clayton  y.  Ittingfcorthj  and  Nesbit  y.  Meyer.) 
Moreoyer,  a  lease  for  more  than  three  years  in  writing,  but  not 
by  deed,  and  therefore  yoid  under  8  &  9  Vict.  c.  106,  is  neyerthe- 
less  good  in  equity  as  an  agreement  for  a  lease,  and  will  be 
specifically  enforced.  {Parker  y.  TaawelL)  Indeed,  the  agreement 
now,  under  the  fusion  effected  by  the  Judicature  Act,  1873,  after 
entry  by  the  tenant,  answers  all  the  purposes  of  the  lease  itself, 
and  specific  performance  would  not  in  a  general  way  be  required. 
(See  Wabh  y.  Lonsdale.) 

Before  commencing  an  action  on  a  contract  to  sell  land,  whether 
that  action  be  for  specific  performance  or  for  damages  only,  the 
purchaser  must  show  that  there  is  a  yalid  contract,  and  in  most 
cases,  that  he  has  tendered  a  conyeyance  to  the  yendor  who  has 
refused  to  execute  it.  {Poole  y.  Hill)  But  he  will  be  excused 
from  tendering  a  conyeyance  when  the  yendor  fails  to  deduce  a 
title,  produces  a  bad  one,  or  wrongfully  resells  the  property.    In 
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{he  flame  way  the  yendor,  before  bringmg  an  aoidon,  must  prove 
that  he  has  shown,  or  offered  to  show,  a  good  title,  and  has  been 
always  willing  and  ready  to  execute  a  conyeyance  to  the  vendee 
m  the  terms  of  the  contract.  {Pook  v.  Hill,)  It  does  not  seem 
necessary  actually  to  tender  a  conveyance,  unless  the  contract 
provided  that  the  vendor  was  to  prepare  it.  It  is  usual,  as  you 
know,  for  the  purchaser's  solicitor  to  draw  the  oonveyanoe. 

(iii)  As  to  the  Time  within  which  the  Remedies  mmt  be  sought. 

By  21  Jao.  1,  o.  16,  s.  3,  an  action  on  a  simple  contract  must  be 
brought  within  six  years  next  after  the  cause  of  such  action  shall 
have  arisen,  but  allowance  is  made  for  certain  disabilities  by 
sect.  7,  and  in  case  of  such  disabilities,  if  they  are  existing  at  the 
time  the  right  to  bring  the  action  accrues,  a  further  period  of  six 
years  will  be  allowed  after  the  removal  of  the  disability. 

These  disabilities  (as  modified  by  19  &  20  Vict.  c.  97,  s.  10)  are 
infancy  and  unsoundness  of  mind,  and  if  the  defendant  is  beyond 
the  seas,  the  action  may  be  brought  within  six  years  after  he 
returns.  (4  &  5  Anne,  c.  16,  s.  19.)  Coverture  was  formerly 
a  disability,  but  by  the  Married  Women's  Property  Act,  1882,  a 
married  woman  can  sue  as  ^feme  sole^  and  so  it  would  seem  that  it 
is  no  longer  a  disability. 

The  question  now  arises.  When  does  the  statute  begin  to  run  P 
The  rule  is,  that  the  statute  operates,  not  from  the  date  of  the 
oontraot,  but  from  the  time  of  the  cause  of  action  accruing.  When 
then  does  the  cause  of  action  accrue  in  a  oontraot  to  sell  land  ? 
This  will  obviously  be  immediately  upon  the  breach  of  the  con* 
tract.  When  a  time  is  fixed  for  completion,  the  breach  will  occur 
on  default  in  conveying,  or  paying  the  purchase-money  at  that 
time,  BO  that  the  statute  will  commence  to  run  from  the  date  of 
completion :  but  where  no  time  is  fixed  for  completion,  it  is  more 
difficult  to  fix  the  period  at  which  the  statute  begins  to  run.  In 
the  absence  of  stipulation  the  vendor  has  a  reasonable  time  within 
which  to  make  out  his  title ;  and  the  purchaser  is  not  bound  to  pay 
the  purchase-money  until  the  title  has  been  made  out :  so  that  the 
time  from  which  the  statute  will  run  will  obviously  not  be  the  date 
of  the  oontraot.  Apparently  the  time  will  run  as  against  the 
parchaser  from  a  distinct  refusal  by  the  vendor  to  convey,  or  from 
some  act  or  occurrence  which  renders  it  impossible  for  him  to 
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oonvey.  And  as  it  is  the  duty  of  the  purchaser  to  pay  the 
purohase-money  (presuming  that  a  good  title  is  made  out)  upon 
the  tender  of  a  proper  and  valid  oonveyanoe  to  him,  the  time  will 
run  against  the  vendor  from  that  date. 

It  is  important  to  remember  that  the  statute  does  not  extinguish 
the  obligation  under  the  contraot,  but  merely  takes  away  the 
remedy ;  so  that  a  vendor's  lien  would  not  be  destroyed  although 
he  might  have  lost  his  right  to  bring  an  action  to  recover  the 
purchase-money.  {Spears  v.  Hartley,)  Again,  the  operation  of 
the  statute  may  be  prevented  and  the  obligation  under  the  con- 
tract kept  intact  by  three  things :  1,  an  acknowledgment  of  the  debt 
from  which  a  promise  to  pay  can  be  implied ;  2,  an  unconditional 
promise  to  pay  the  debt ;  or,  3,  a  conditional  promise  to  pay  with 
evidence  that  the  condition  has  been  performed.  (See  The  River 
Steam  Co.  Case.)  The  acknowledgment,  however,  to  be  sufficient  must 
be  in  writing  signed  by  the  party  to  be  charged  or  his  agent  duly 
authorized.     (9  Geo.  4,  c.  14,  s.  1,  and  19  &  20  Vict.  c.  97,  s.  13.) 

We  come  now  to  enquire  within  what  time  an  action  for  specific 
performance  must  be  brought.  The  statute  of  James  does  not 
apply  in  these  cases,  but  the  rule  in  equity  is  that  the  party  seeking 
relief  must  be  active  and  energetic  and  guilty  of  no  laches  in 
coming  forward  to  daim  his  remedy.  The  maxim  is  "  Vigilantibm 
fion  domiientibm  subventt  equitaa,*'  So  that,  in  seeking  specific  per- 
formance, the  earliest  opportunity  should  be  taken  of  applying  to 
the  court  for  relief.  Thus  the  lapse  of  time  is  one  of  the  grounds 
on  which  the  court  will  refuse  to  decree  specific  performance.  (See 
Milk  V.  Haywood,)  Thus  in  Eads  v.  Williams^  where  the  plaintiff 
delayed  three  and  a-half  years  in  coming  forward,  that  delay 
proved  fatal  to  his  claim  to  have  his  contract  for  a  lease  enforced. 
In  Southcombe  v.  The  Bishop  of  Exeter  a  delay  of  eighteen  months 
was  held  to  have  the  same  effect.  And  where  one  party  gives 
the  other  notice  that  he  does  not  intend  to  perform  the  con- 
tract, a  very  brief  delay  by  the  other  in  bringing  an  action  for 
specific  performance  will  induce  the  court  to  refuse  to  make  the 
decree.  (See  Huxam  v.  Lkwellyn,)  But  to  bar  the  plaintiff's 
right  the  delay  must  arise  from  his  culpable  or  unwairantable 
laches.  So  that  where  he  is  in  possession  of  the  properly  and  has 
got  the  equitable  estate,  and  the  only  object  of  the  action  is  to 
obtain  the  legal  estate,  the  vendor  will  not  be  allowed  to  avail 
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himself  by  way  of  defence  of  the  plea  that  the  plaintiff  has  been 
a  long  time  in  coming  forward.  For  in  such  a  case  the  plaintiff 
has  not  been  sleeping  on  his  rights,  but  relying  on  his  equitable 
title  without  thinking  it  necessary  to  have  his  le^  right  perfected. 
(Cartan  v.  Bury.)  And  d  fortiori  when  the  delay  is  caused  by 
the  defendant,  he  cannot  allege  the  delay  as  a  defence.  {Ridges 
^cay  V.  Morton.)  Again,  the  defendant  may  deprive  himself  of 
the  right  to  allege  the  plaintiff's  delay  as  a  defence  by  a  course 
of  conduct  which  has  led  the  plaintiff  to  make  the  delay,  as  where 
he  has  induced  him  to  believe  that  he  still  means  to  carry  out  the 
contract.     (See  Seton  v.  8lade.) 

(iv)  The  Lien  of  the  Parties  on  the  Estate. 

At  common  law  a  lien  is  the  right  of  a  creditor  to  retain  the 
property  of  his  debtor  till  the  debt  is  paid,  and  it  ceases  when  the 
possession  of  that  property  is  parted  with  to  the  debtor.  But  the 
peculiarity  of  an  equitable  lien  is  that  it  does  not  depend  on  the 
possession  of  the  debtor's  property,  but,  on  the  other  hand,  com- 
mences only  when  the  possession  of  that  property  is  parted  with* 
Thus,  on  a  sale  of  land,  a  vendor  has  a  lien  on  the  estate,  though 
it  \s  not  in  his  possession,  for  the  impaid  purchase-money.  So  a 
purchaser  sometimes  has  a  lien  on  the  property  in  respect  of  the 
purchase-money  he  has  paid. 

Firstly.  As  to  the  Vendor^s  Lien. — When  the  vendor  has  con- 
veyed the  land  to  the  purchaser  without  having  received  the 
purchase-money,  or  without  having  received  the  whole  of  it,  he  has 
a  lien  on  the  estate  to  the  extent  of  the  amount  remaining  unpaid. 
And  this  lien  he  may  proceed  to  enforce  by  applying  to  the  court 
either  for  a  sale  of  the  property,  or  even  by  an  order  restoring  the 
possession  of  it  to  him.     (  Williams  v.  Aylesbury  Rail.  Co.) 

Secondly.  As  to  the  Purchaser's  Lien. — When  he  has  paid  the 
whole  of  his  purchase-money,  or  a  part  of  it,  before  the  con- 
veyance of  the  property  to  him,  he  has  a  lien  to  that  extent  on 
the  land.  As  was  said  in  Rose  v.  Watson^  he  acquires  a 
lien  exactly  in  the  same  way  as  if,  upon  payment  of  part  of  the 
purchase-money,  the  vendor  had  executed  a  mortgage  to  him  of 
the  estate  to  that  extent ;  and  this  lien  will  extend  to  the  case  of  a 
lease,  so  that  an  intended  lessee,  who  has  entered  imder  the  con- 
tract and  expended  money  on  the  land,  has  a  lien  on  it  for  the 

G.  F 


66  PART  I. — VENDORS  AND  PURCHA8SRS. 

money  so  expended  in  event  of  the  lessor  failing  to  grant  a  lease. 
{Middletan  v.  Magnay.) 

The  purchaser's  lien  extends  to  all  instalments  of  the  purchase- 
money  paid  with  interest  thereon,  to  sums  paid  xmder  the  contract 
as  interest  on  the  unpaid  purchase-money,  and  the  costs  of  an 
unsuccessful  action  for  specific  performance  (if  any)  by  the  vendor 
against  him. 

Generally,  we  may  remark,  that  a  lien  is  not  a  very  strong 
security,  as  it  may  be  lost  in  various  ways.  It  extends,  however, 
against  the  estate  in  the  hands  of  not  only  the  person  entitled  to  it 
and  his  heirs,  and  persons  taking  the  estate  from  him  as  volunteers, 
but  also  in  the  hands  of  purchasers  for  value  who  have  notice  that 
the  lien  exists.  And  the  trustee  of  a  bankrupt  will  take  subject 
to  the  lien  although  he  has  no  notice.  {Ex  parte  Hanson.)  Again, 
the  lien  may  be  lost  by  negligence,  as  you  may  see  by  consulting 
the  case  of  Rice  v.  Rice^  or  Snell's  Equity,  Chapter  on  Construc- 
tive Trusts.  And,  further,  the  person  entitled  may,  in  certain 
cases,  be  deemed  to  have  abandoned  his  lien.  The  mere  taking  by 
the  vendor  of  a  security  for  the  payment  of  the  purchase-money 
will  not  have  this  effect,  unless  it  can  be  construed  into  an  expres- 
sion of  an  intention  to  rely  no  longer  on  the  estate,  but  on  the 
purchaser's  personal  credit  {Macreth  v.  Simmondij^  so  that  he  does 
not  waive  his  lien  by  taking  a  bond  or  a  bill  or  a  promissory  note, 
imless  it  appears  that  those  instruments  were  accepted  by  him  in 
substitution  for  the  purchase-money. 

Before  concluding  these  remarks  on  contracts,  we  should  add 
that  under  the  Stamp  Act  of  1870,  no  agreement  for  the  sale  of 
land  can  be  offered  in  evidence  unless  it  has  been  previously 
stamped,  and  the  act  requires  simple  contracts  (with  a  few  excep- 
tions which  we  need  not  mention  here)  to  bear  a  6^^.  stamp.  This 
stamp  must  be  affixed  within  fourteen  days  to  all  contracts,  the 
subject-matter  whereof  is  of  the  value  of  5/.  or  more.  After  the 
fourteen  days  has  expired,  they  can  only  be  stamped  upon  paying 
a  penalty  of  10/. ;  but  the  Commissioners  have  power  to  remit  the 
penalty,  or  any  portion  of  it,  if  application  with  that  object  is  made 
to  them  within  twelve  months  after  the  execution  of  the  instru- 
ment.   To  obtain  a  remission  of  the  penalty  some  good  cause 
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mnst  be  shown  for  the  neglect  to  stomp,  and  the  application  should 
generally  be  supported  by  a  statutory  declaration  setting  out  the 
facts  which  constitute  a  reasonable  cause  for  the  omission.  And 
if  the  agreement  happens  to  be  produced  in  evidence  in  any  court, 
and  it  be  found  to  be  unstamped  or  not  sufficiently  stamped,  it 
cannot  be  received  in  evidence  until  the  unpaid  duty  is  discharged, 
the  penalty  of  10/.,  and  an  additional  penalty  of  1/.  paid  to  the 
officer  of  the  court.  When  the  contract  is  not  contained  in  one 
document  only,  but  has  to  be  made  out  from  several  letters,  it  is 
sufficient  to  stamp  one  of  the  letters. 

If  several  lots,  each  of  the  value  of  5/.  or  upwards,  have  been 
bought  at  an  auction,  though  the  purchaser  may  sign  only  one 
agreement  as  to  all  the  lots,  yet  the  contract  must  be  stamped  with 
one  6^.  stamp  for  each  lot,  for  he  is  considered  to  have  entered 
into  as  many  agreements  as  there  are  lots.     {James  v.  Shore.) 

If  the  agreement  is  under  seal  (as  it  will  have  to  be,  for  instance, 
when  a  corporation  is  a  party  to  it)  it  must  be  stamped  like  a  deed, 
that  is,  it  will  have  to  bear  a  10«.  stamp.    {Robimon  v.  Dryhorough,) 
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CHAPTER  V. 


THE  ABSTRACT  OF  TITLE. 


Thb  next  step  in  the  progrefls  of  the  sale  is  for  the  vendor's 
solicitor  to  prepare  the  abstract  of  title.  In  drawing  this  you 
should  bear  in  mind  what  we  have  said  in  a  previous  page  as  to 
what  constitutes  a  perfect  abstract,  and  as  to  the  importance  of 
furnishing  the  purchaser  with  such  an  abstract.  At  the  risk  of 
incurring  the  charge  of  repetition  we  will  supplement  the  remarks 
we  then  made  with  an  extract  from  Dart's  Vendors  and  Purchasers 
as  to  the  teat  of  a  perfect  or  sufficient  abstract.  '^  It  must  show," 
that  authority  says,  *'  that  the  vendor  is  either  himself  competent 
to  convey  to,  or  able  otherwise  to  procure  to  be  vested  in,  the 
purchaser  the  legal  and  equitable  estates  of  the  property  sold  free 
from  incumbrances."  It  is  not  necessary  to  show  that  he  has  the 
power  to  do  so  at  the  date  of  the  delivery  of  the  abstract  if  he  can 
show  that  he  will  be  in  a  position  at  the  time  fixed  for  completion 
to  acquire  and  pass  to  the  purchaser  an  indisputable  right  to  the 
legal  and  equitable  estates.  {Cattell  v.  Corral.)  If  the  abstract 
shows  that  there  are  any  incumbrancers  whose  concurrence  he 
cannot  insist  upon,  then  the  abstract  will  be  an  imperfect  one. 
{Letcia  v.  Quest,) 

Mortgages  and  other  incumbrances  are  considered  in  equity  as 
mere  matters  of  conveyance,  t. «.,  they  will  not  render  the  abstract 
imperfect,  because  they  still  leave  the  vendor  the  power  if  he  uses 
the  necessary  means  to  procure  the  legal  estate.  The  incumbrancer 
can  be  called  upon  to  join  in  the  conveyance.  And  even  where 
the  incimibrances  were  not  mentioned  in  the  contract  and  no  notice 
had  been  given  of  intention  to  pay  them  off,  it  was  held  that  they 
do  not  constitute  a  defect  in  the  title.  {Savory  v.  Underwood,) 
If  the  vendor  will  be  able  to  acquire  a  dear  right  to  the  legal 
and  equitable  estates  before  completion,  it  will  not  amount  to 


TUB  ABSTRACT  OF  TITLE.  69 

a  defect  in  the  title  that  the  conveyance  may  be  delayed  by  the 
fact  that  he  has  not  those  estates  legally  vested  in  himself  and 
ready  to  be  transferred  to  a  purchaser.  Thus  in  Cattell  v.  Corral 
(supra)  a  good  title  was  held  to  be  deduced  where  it  appeared  by 
the  abstract  that  the  vendor  was  a  tenant  in  tail  in  possession  and 
able  to  convey  the  estate  in  fee  according  to  his  contract  by  a  deed 
enrolled.  It  seems  to  have  been  thought  unnecessary  that  he 
should  disentail  the  property  before  the  time  fixed  for  completion, 
and  so  put  himself  in  possession  of  an  estate  in  fee  ready  to  be 
conveyed  to  the  purchaser  when  the  time  arrived  ;  but  this  seems 
an  extreme  ease,  for  if  the  vendor  died  before  the  day  of  completion 
it  is  evident  that  the  purchaser  would  lose  the  property,  for  the 
issue  of  a  tenant  in  tail  is  not  bound  by  the  contract  of  his 
ancestor,  unless,  indeed,  the  contract  was  made  in  pursuance  of  the 
powers  conferred  by  the  Settled  Land  Act,  1882. 

Bearing  in  mind,  then,  that  it  must  be  your  object  to  prepare 
an  abstract  which  shall  be  perfect  in  the  sense  of  the  word  above 
explained,  you  will  take  care  that  it  ultimately  shows  in  the 
vendor  at  the  worst  a  clear  right  to  procure  the  conveyance  of  the 
legal  as  well  as  the  equitable  estate.  And  you  will  do  well  to  bear 
in  mind  that  a  vendor  who  has  entered  into  a  contract  to  sell  land 
knowing  that  he  has  no  power  to  sell,  and  that  he  has  no  right  to 
expect  that  he  can  acquire  that  power,  will  not  be  assisted  by  the 
court  to  maintain  an  action  for  specific  performance.  (Chamberlain 
V.  Lee,) 

As  to  what  the  abstract  should  contain  we  do  not  propose  to 
discuss  with  any  minuteness.  What  you  ought  to  include  in 
it  will  appear  from  the  requisitions  and  objections  on  the  title 
which  the  purchaser  may  make,  and  of  which  we  intend  to  treat 
in  a  subsequent  chapter;  for  it  is  a  painful  fact  that  most  of 
the  requisitions  made  by  a  purchaser's  solicitor  are  such  as  he 
would  never  have  had  to  make  had  the  abstract  been  drawn 
with  proper  care  and  circumspection.  It  will  be  advisable,  how- 
ever, at  this  stage  to  lay  before  you  a  few  general  rules  on  the 
subject. 

Even  if  it  entails  the  necessity  of  abstracting  a  deed  dated 
before  the  time  limited  by  law  or  the  contract  as  the  commence- 
ment of  the  title,  it  will  be  well  to  commence  with  some  deed 
which  deals  by  way  of  conveyance  with  both  the  legal  and 
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equitable  eetates.  If,  for  instance,  you  begin  vrith  a  will,  you 
will,  in  the  absence  of  stipulation,  have  to  show  that  the  testator 
was  in  possession  at  the  time  of  his  death.  And,  formerly,  if  you 
oommenoed  with  an  appointment  under  a  power,  you  would  have 
had  to  have  abstracted  also  the  instrument  creating  the  power  to 
appoint,  but  in  sales  since  1881  this  is  unnecessary  if  the  power  is 
dated  before  the  time  stipulated  or  fixed  by  law  for  the  commence- 
ment of  the  title.     (Conveyancing  Act,  1881,  s.  3,  sub-s.  3.) 

You  should  abstract  every  deed  and  document  which  affects  or 
has  affected  the  property.  Thus  you  should  abstract  a  mortgage 
although  there  has  been  a  reconveyance,  for  it  is  not  for  you  to 
assume  that  the  title  has  been  brought  back  by  the  reconveyance 
to  its  original  state ;  this  is  a  matter  which  the  purchaser  is  entitled 
to  consider.  Lord  St.  Leonards  says,  that  "  wherever  the  vendor's 
solicitor  begins  the  root  of  the  title  he  ought  to  abstract  eveiy 
subsequent  deed,"  and  it  is  advisable  strictly  to  follow  out  his 
advice,  and  rather  incur  a  comparatively  small  expense  which  a 
rather  lengthy  abstract  may  involve  than  run  the  risk  of  not  only 
having  to  make  subsequent  costly  amendments,  but  of  delivering 
an  imperfect  abstract  and  giving  the  purchaser  an  excuse  for  with- 
drawing from  the  contract.  Nor  is  this  the  only  evil  which  the 
suppression  of  matters  material  to  the  title  involves.  Ton  may 
thereby  bring  yourself  within  the  grasp  of  the  criminal  law.  For, 
by  22  &  23  Yiot.  c.  35,  s.  24,  a  seller  or  his  solicitor  who  conceals 
any  instrument  material  to  the  title  or  any  incumbrance  from  the 
purchaser  or  mortgagee,  or  who  falsifies  any  pedigree  on  which 
the  title  may  or  does  depend  with  intent  to  defraud  is  guilty  of  a 
misdemeanor,  and  also  liable  to  an  action  for  damages.  Though 
this  statute  requires  a  fraudulent  intent  to  be  shewn,  you  must 
remember  that  there  is  no  legal  definition  of  fraud,  and  it  is 
impossible  to  say  what  may  or  may  not  amount  to  fraud. 

It  is  the  vendor  who  bears  the  expense  of  the  abstract,  and 
formerly  when  property  was  sold  in  lots  the  purchaser  was  entitled 
to  as  many  copies  of  the  abstract  as  there  were  lots,  and  this  even 
where  the  lots  were  held  wholly  or  partially  under  a  common  title. 
But  the  Conveyancing  Act,  1881,  s.  3,  sub-s.  7,  provides  that, 
when  the  lots  are  all  parcel  of  a  plot  of  land  held  by  a  single 
title,  the  purchaser  shall  not,  except  at  his  own  expense,  be 
entitled  to  more  than  one  abstract  of  the  common  title. 
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What  are  the  purohaser's  rights  as  to  the  abstract  P  It  seems 
that  he  is  entitled  to  be  furnished  with  one  even  though  he  has 
agreed  to  acoept  the  title ;  it  becomes  his  property  in  a  qualified 
manner  until  completion,  and  if  the  sale  is  consummated  it  be- 
comes his  absolutely ;  but  if  the  sale  goes  oft  he  must  return  it  to 
the  vendor  and  must  not  even  take  a  copy  of  it. 

Acting  as  solicitor  for  the  purchaser,  your  first  business  on 
receiving  the  abstract  will  be  to  give  it  a  diligent  and  searching 
perusal.  And  it  will  perhaps  stimulate  your  ardour  (which  in  the 
examination  of  a  voluminous  and  extremely  dull  abstract,  is  not 
Uable  to  be  over  keen),  if  we  remind  you  that  your  duty  to  your 
client  binds  you  to  use  all  reasonable  care  and  skiU,  and  that  if 
through  your  negligence  he  acquires  a  faulty  title  you  will  be 
responsible  to  him  in  damages.  The  law  does  not  go  so  far,  how- 
ever, as  to  compel  you  to  take  the  property  off  your  client's  hands. 
{British  Investment  Co.  v.  Cobbold.) 

In  the  verification  of  the  title,  there  are  two  main  points  as  to 
the  object  thereof  to  be  kept  in  mind.  The  first  object  is  to 
ascertain  if  the  vendor  from  his  own  showing  on  the  abstract  has 
a  good  title,  or  at  least  such  a  title  as  he  has  contracted  to  sell. 
This  object  is  to  be  attained  by  perusing  the  abstract  with  care, 
and  bringing  to  bear  on  it  all  your  knowledge  of  the  law  of  real 
property.  The  second  object  is,  presuming  that  the  abstract 
shows  a  good  title  in  the  vendor,  to  ascertain  that  he  can  suffi- 
ciently prove  the  title  as  he  sets  it  out  in  the  abstract.  This  is  to 
be  ascertained  by  an  examination  of  the  deeds,  documents,  &c. 
abstracted,  and  such  other  proper  evidence  of  facts,  &c.  stated,  as 
may  amount  to  clear  evidence  of  the  truth  of  his  statement. 

Our  subject  then  may  be  divided  into  two  parts — 
I.  Treating  of  points  of  law  affecting  the  goodness  or  otherwise 
of  the  title  disclosed  by  the  abstract. 

n.  Points  of  law  relating  to  the  evidence  by  which  that  title  is 
to  be  proved. 


L  Points  of  Law  affecting  the  Ooodness  or  otherwise  of  the  Abstract* 

To  discuss  with  any  pretence  to  thoroughness  and  detail  the 
innumerable  points  of  law  which  the  multifarious  complications 
a  title  may  give  rise  to  would  fill  many  bulky  volumes, 
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SO  various  ore  the  ways  in  which  land  may  be  dealt  with,  and  so 
numerous  the  laws  which  regulate  these  dealings.  All  we  can  do 
is  to  endeavour  to  put  before  you  shortly  the  principal  points  of 
law  of  which  you  will  find  a  knowledge  indispensable  in  the 
examination  of  an  ordinary  title.  In  cases  of  special  complication 
it  is  never  advisable  for  you  to  attempt  to  deal  with  the  matter 
yourself,  but  for  your  own  protection,  as  well  as  of  that  of  your 
client,  you  should  not  hesitate  to  lay  the  abstract  before  counsel. 

In  years  to  come,  when  the  law  relating  to  the  transfer  of  land  is 
put  on  a  permanent  basis,  and  made  more  simple,  as  we  think  it 
can  be  made,  the  ancient  laws  relating  to  the  conveyance  of  land 
will  become  matters  of  interest  to  the  antiquarian  alone ;  but  at 
present  it  is  absolutely  necessary  for  the  conveyancer  to  have  a 
knowledge  of  the  old  methods  by  which  estates  were  aliened  and 
the  laws  which  regulated  title  by  alienation.  For  in  investigating 
a  title  you  may  come  upon  an  instrument  purporting  to  convey  an 
estate  which  is  not  the  ordinary  deed  of  grant  used  at  the  present 
day,  and  to  understand  its  effect  you  will  have  to  bring  to  bear 
upon  it  some  acquaintance  with  the  legal  points  concerning  it. 
Thus  you  may  find  that  oue  of  the  deeds  appearing  in  an  abstract 
is  a  feoffment.  Before  you  can  judge  whether  the  feoffment  is 
regular  and  valid  and  actually  does  what  it  purports  to  do,  you 
would  have  to  know  the  manner  in  which  feoffments  operated. 
Thus  then,  in  the  first  place,  we  propose  to  bring  to  your  notice  a 
few  points  of  law  bearing  on  the  old  forms  of  conveyances  which 
you  are  still  likely  to  meet  with  in  investigating  a  modem  title. 

Conveyances  are  divided  into — 1.  Common  Law  Conveyances ; 
and  2.  Statutory  Conveyances.  The  1st  class  comprises  (1)  Feoff- 
ments ;  (2)  GKfts ;  (3)  Ghrants ;  (4)  Bargains  and  Sales ;  (5)  Leases ; 
(6)  Exchanges ;  (7)  Partitions ;  (8)  Eeleases ;  (9)  Confirmations ; 
(10)  Surrenders;  (11)  Assignments;  (12)  Defeasances;  (13)  Dis- 
claimers. The  2nd  class  comprises — (14)  Covenants  to  stand  seised ; 
(15)  Lease  and  Eelease ;  (16)  Statutory  Eelease ;  (17)  Statutory 
Grant;  (18)  Appointments  under  Powers;  (19)  Assurances  under 
the  Fines  and  Becoveries  Act ;  (20)  Concise  Conveyances  under 
8  &  9  Vict.  cc.  119  &  124,  and  25  &  26  Vict.  c.  53. 

In  addition  to  these,  however,  a  title  by  alienation  may  accrue 
by  matter  of  record.  Thus  you  may  find  that  a  man  acquires  his 
title  by— (21)  Private  Act  of  Parliament ;  (22)  By  a  Fine;  (23)  By 
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a  Common  Recovery.  Again  you  may  find  he  acquires  his  title 
by— (24)  A  Devise  under  a  Will.  Then  again  his  title  may  accrue 
by  the  act  of  the  parties,  but  not  by  their  intentional  act ;  thus  it 
may  depend  on — (25)  Occupancy  (which  includes  (a)  Adverse  Pos- 
session ;  (b)  Alluvion ;  (c)  Dereliction ;  (d)  Prescription) ;  (26)  For- 
feiture. Lastly,  a  title  may  accrue  by  the  act  of  the  law  inde- 
pendent of  the  parties  themselves ;  as  by — (27)  Descent ;  (28)  Es- 
cheat ;  (29)  Curtesy,  or  (30)  Dower.  And  in  copyhold  lands  the 
title  may  depend  on  (31)  Voluntary  Grant  and  Admittance,  Sur- 
render and  Admittance,  Bargain  and  Sale  and  Admittance,  or  on  a 
Customary  Recovery. 

(I)  Feoffments. 
As  a  feofEment  is  a  method  of  conveyance  which  may  still  be 
made  use  of  at  the  present  day  {as,  for  instance,  on  the  conveyance 
of  gavelkind  lands  by  an  infant),  it  is  necessary  that  you  should 
know  something  about  it.  It  is  a  very  old  form  of  conveyance,  and 
formerly  needed  nothing  but  the  formal  "  livery  of  seisin  *'  to  per- 
fect it.  Writing,  however,  was  rendered  necessary  by  the  Statute 
of  Frauds,  and  by  8  &  9  Yict.  c.  106,  s.  3,  a  deed  was  made  neces- 
sary, except  in  the  case  of  an  infant  conveying  by  custom.  Only 
freehold  interests  in  possession  could  be  conveyed  by  a  feoffment, 
and  to  complete  it  proper  words  of  donation  and  limitation  had  to 
be  used  and  livery  of  seisin  had  to  be  made.  There  were  two 
kinds  of  livery,  livery  in  deed  and  livery  in  law :  the  first  was  the 
actual  delivery  of  some  symbol  of  possession  of  the  land  with  apt 
words,  the  second  a  verbal  delivery  in  sight  of  it.  Livery  in  deed 
transferred  the  possession  at  once,  but  livery  in  law  did  not  do  so 
till  the  feoffee  made  actual  entry.  Again  livery  could  only  be 
made  by  a  person  who  had  actual  possession  at  the  moment  of  the 
livery,  and  only  of  corporeal  hereditaments.  It  had  also  to  be 
made  to  the  freeholder  himself,  for,  if  made  to  a  lessee  for  years,  it 
was  void  and  would  not  enure  to  a  remainderman.  livery  in  deed 
might  be  given  and  received  by  attorney,  but  such  was  not  the 
case  with  livery  in  law.  We  have  already  observed  that  a  feoff- 
ment has  now  no  tortious  operation.     (8  &  9  Yict.  c.  106.) 

(2)  Gijia. 
These  conveyances  were  used  to  create  estates  tail,  and  differed 
from  a  feoffment  only  in  the  nature  of  the  estate  which  passed 
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under  fhem ;  so  that  they  required  liyeij  of  seisin  to  render  them 

effeotoal. 

(3)  GranU. 

These  were  used  in  olden  times  to  oonvej  incorporeal  heredita- 
ments. A  grant  never  had  a  tortious  operation.  Formerly,  on 
the  grant  of  a  reversion  or  remainder,  the  grantee  had  to  obtain 
the  attornment  of  the  tenant  of  the  particular  estate ;  but  4  &  5 
Anne,  c.  3,  made  this  unneoessaiy. 

(4)  Bargains  and  Saks. 

A  common  law  bargain  and  sale  may  still  sometimes  be  made 
use  of,  as,  for  instance,  by  executors  who  have  a  power  to  selL 
At  law  it  did  not  operate  to  pass  the  fee ;  but  by  the  doctrines  of 
the  Court  of  Chancery  the  bargainor  stood  seised  to  the  use  of  the 
bargainee  who  had  paid  his  purchase-money,  and  when  the  Statute 
of  Uses  was  passed  the  use  was  transferred  into  possession  in  the 
bargainee's  hands.  A  common  law  bargain  and  sale  did  not  re- 
quire enrolment ;  but  one  operating  under  the  Statute  of  Uses 
does  require  it.  (27  Hen.  8,  c.  16.)  This  statute  does  not  affect 
bargains  and  sales  of  real  property  for  a  term  of  years  only. 

(5)  Leases. 
Of  these  we  shall  speak  in  a  future  page. 

(6)  Exchanges. 

An  exchange  is  an  arrangement  by  which  two  persons  made  mutual 
exchange  of  their  property.  To  a  valid  common  law  exchange 
there  were  5  requisites : — (a)  The  two  subjects  had  to  be  of  the 
same  general  nature,  so  that  real  estate  could  not  be  exchanged  for 
personal,  though  real  estate  of  one  kind  could  be  exchanged  for 
real  estate  of  another  kind,  e.  g,  socage  lands  might  be  exchanged 
for  gavelkind  lands  {Mimt  v.  Leman)^  corporeal  for  incorporeal 
hereditaments,  land  for  a  fee  farm  rent;  but  the  estates  had 
to  be  of  the  same  quality,  so  that  freeholds  could  not  be  ex- 
changed for  copyholds  or  leaseholds,  and  vice  versd.  (b)  The 
^states  had  to  be  of  the  same  quantity  of  interest,  so  that  an  estate 
in  fee  could  not  be  exchanged  for  an  estate  for  life,  (c)  The  word 
^'  exchange"  had  to  be  used,  (d)  Entry  was  necessary  to  give  the 
exchange  effect,  so  if  either  party  died  before  entry  his  heir  might 
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aroid  the  exchange.    But  no  livery  of  seisia  was  neoessaryy  even 
though  the  exohange  was  of  a  freehold  estate,     (e)  By  the  Statute 
of  Fronds  the  exohange  had  to  be  in  writing ;  and  now,  by  8  &  9 
Yiot.  0.  106,  8.  3,  it  must  be  by  deed.    Exchanges  may  also  be 
eSeoted  by  application  to  the  Land  Commissioners  under  sect.  147 
of  the  General  Inclosure  Act,  1845.    Application  in  writing  is  to 
be  made  to  them  by  the  parties  desirous  of  effecting  an  exchange, 
and  the  Commissioners,  if  they  think  the  exchange  would  be  bene- 
ficial, may  make  an  order  of  exchange.    A  sealed  copy  will  be 
given  to  each  party,  and  the  lands  taken  will  be  subject  to  the 
same  uses,  conditions,  charges,  encumbrances,  &c.   as  the  lands 
given  in  exdiange.    The  person  to  apply  for  an  exchange  is  the 
p^son  in  possession,  unless  he  is  merely  a  tenant  for  a  term  of  less 
than  fourteen  years,  or  at  a  rent  equal  to  two-thirds  at  least  of  the 
asBessed  value  of  the  land.     In  that  case  the  reversioner  is  the  per- 
son to  apply.     If  the  person  in  possession  is  a  lessee  for  any  other 
tenn  or  at  any  other  rent,  then  both  he  and  the  person  in  receipt 
of  the  rent  reserved  by  the  lease  are  the  persons  to  make  the  ap- 
plication.   (Sect.  16.)     Notice  of  the  proposed  exchange  must  be 
advertised,  and  any  person  entitled  to  any  estate  in  or  charge  upon 
the  land  proposed  to  be  exchanged  may  give  a  notice  of  dissent, 
which  win  effectually  prevent  the  exchange.    (Sect.  150.)     Copy- 
holds may,  with  the  consent  of  the  lord  of  the  manor,  be  exchanged 
for  other  land,  and  the  land  taken  in  exchange  will  either  be  held 
by  copyhold  tenure,  or  may,  with  the  consent  of  all  parties,  be  de- 
clared by  the  Conunissioners  to  be  freehold.     (9  &  10  Vict.  c.  70, 
fl.  9;  10  &  11  Vict.  c.  Ill,  s.  6.)     Note,  too,  that  the  Settled  Land 
Act,  1882,  empowers  a  person  who  is  a  tenant  for  life  within  that 
act  (see  posiy  Part  IV.  ''Settlements")  to  exchange  the  settled  lands. 
But  he  must  give  one  month's  prior  notice  to  the  trustees  of  the 
settlement  and  their  solicitor;   and  he  cannot  exchange  settled 
lands  in  England  for  lands  out  of  England.     He  may  accept 
money  for  equality  of  exchange ;  and  in  such  case  it  will  be  paid 
to  the  trustees  of  the  settlement,  or  into  court,  and  will  be  applic- 
able as  "  capital  money "  under  the  act.     (See  post^  Part  IV. 

"  Settlements.") 

(7)  Partitions* 

A  partition  may  be  resorted  to  when  joint  tenants,  coparceners 
or  tenants  in  common  wish  to  sever  their  unity  of  possession. 
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Joint  tenants  always  had  power  to  make  a  voluntary  partition  by 
deed,  except  when  their  estate  was  for  years  only ;  but  now,  by 
8  &  9  Yict.  0.  106,  8.  3,  a  deed  is  necessary  in  all  cases.  Copar- 
ceners can  make  partition  by  private  agreement  in  four  ways: — 

(1)  Where  they  mutually  agree  as  to  the  shares  each  shall  take. 

(2)  Where  they  agree  to  choose  someone  to  divide  the  land,  in 
which  case  they  have  choice  according  to  seniority.  (3)  Where  the 
eldest  coparcener  makes  a  division  of  the  lands,  in  which  case  she 
chooses  last.  (4)  Where  the  land  is  divided  into  shares  and  they 
were  then  assigned  to  each  joint  owner  by  lot.  A  deed  is  neces- 
sary by  8  &  9  Vict.  c.  106,  to  complete  a  partition  between  co- 
parceners and  also  between  tenants  in  common. 

Tenants  for  life  can,  under  the  Settled  Land  Act,  1882,  effect 
a  partition  on  making  the  same  compliances  with  the  statute 
as  they  would  have  to  do  in  the  case  of  an  exchange  under  the 
act. 

If  any  of  the  joint  owners  of  the  land  refuses  or  is  incapable  of 
concurring  in  a  partition,  his  concurrence  may  be  obtained  by  an 
action  in  the  Chancery  Division.  {Agar  v.  Fairfax,)  But  the 
court  will  not  order  a  partition  as  a  matter  of  course.  For 
instance,  it  will  not  order  it  when  the  property  is  subject  to  a 
trust  for  sale  {Biggs  v.  Peacock)^  as  distinguished  from  a  mere 
power  of  sale.  {Boyd  v.  Allen.)  Further,  by  the  Partition  Acts 
of  1860  and  1876,  the  court  instead  of  ordering  a  partition  may, 
in  the  interest  of  all  parties  concerned,  or  at  the  request  of  any 
party  interested  (and  even  though  the  others  are  ready  to  pur- 
chase his  share,  Qilbart  v.  Smith),  may  order  a  sale  and  division 
of  the  proceeds  instead  of  a  partition. 

And  it  has  no  option,  but  must  make  the  order  for  sale,  if 
parties  interested  to  the  extent  of  one-half  or  more  request  a  sale, 
unless  it  sees  good  reason  to  the  contrary. 

Partitions  may  also  be  made  by  applying  to  the  Land  Commis- 
sioners under  the  Enclosure  Act,  1848,  s.  13,  in  which  case  the 
partition  will  be  carried  into  effect  by  an  order  of  partition. 

(8)  ReleoHB. 

These  were  conveyances  of  an  ulterior  interest  in  lands  to  a 
particular  tenant  or  of  an  undivided  share  therein  to  a  co-tenant, 
or  of  the  right  to  such  lands  and  hereditaments  to  a  person  wrong- 
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fully  in  possession  thereof.  livery  of  seisin  was  not  necessary,  as 
the  releasee  was  in  possession ;  but  a  deed  was  essential.  Beleases 
operated  in  five  ways : — 1.  By  way  of  enlarging  an  estate,  e.  g.y 
where  a  tenant  in  fee  in  remainder  oonveyed  the  remainder  to  the 
particular  tenant.  2.  By  way  of  passing  an  estate,  e.  ^.,  where  one 
of  two  coparoeners  released  her  right  to  the  other.  3.  By  way  of 
passing  a  right,  as  where  a  person  who  was  disseised  released  his 
right  to  the  disseisor.  4.  By  way  of  extinguishment,  as  where  A., 
a  tenant  for  life,  leases  to  B.  for  life,  remainder  to  C.  and  his  heirs. 
Here,  if  the  tenant  in  reversion  released  to  B.,  it  would  extinguish 
his  right  to  the  reversion,  which  would  enure  to  the  advantage  of 
C.  5.  By  way  of  entry  and  feofEment,  as  where  there  are  two 
joint  disseisors,  and  the  person  disseised  releases  to  one  of  them. 
Here  that  one  will  be  solely  seised.  The  effect  is  the  same  as  if 
the  person  disseised  had  entered,  and  afterwards  enfeoffed  that 
disseisor  in  fee.  The  only  kind  of  release  which  you  are  likely  to 
meet  with  in  practice  will  be  one  operating  by  way  of  enlarging  an 
estate,  which  occurs  in  the  old  method  of  conveyance  by  lease  and 
release.     {Posty  p.  79.) 

(9)  A  Cofifirmation, 

This  was  a  deed  by  which  a  conditional  or  voidable  estate  was 
made  absolute  and  unavoidable.  There  had  to  be  some  precedent 
rightful  estate  or  wrongful  estate,  to  be  confirmed  in  the  possession 
of  the  person  to  whom  the  confirmation  was  made,  so  that  a  person 
who  had  only  an  tnteresae  termini  could  not  receive  a  confirmation 
mitil  he  had  entered.  And  the  preceding  estate  must  not  have 
been  absolutely  void,  for  "  Quod  ab  initio  non  valet  in  tractu  tern- 
pom  non  convalescit.^' 

(10)  Surrenders. 

A  surrender  was  used  to  yield  up  a  particular  estate  to  the 
person  who  had  the  immediate  reversion  or  remainder.  To  make 
the  surrender  good,  seven  requisites  were  necessary,  viz. : — 

(a)  The  surrenderor  must  have  a  vested  estate.     So  that  a  lease 

for  years  to  commence  at  a  future  day  caimot  be  sur- 
rendered. For  the  lessee  has  no  vested  interest,  but  only 
an  interesse  termini. 

(b)  The  estate  of  the  surrenderor  must  be  one  that  can  merge  in 
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the  estate  of  the  surrenderee.  So  that  an  estate  tail  oan- 
not  be  surrenderedy  as  it  will  not  merge  in  the  fee. 

(c)  The  estate  of  the  surrenderor  must  be  of  a  lower  denomina- 

tion than  that  of  the  surrenderee,  or  at  least  of  the  same 
denomination.  So  an  estate  for  life  cannot  be  surren- 
dered to  a  person  who  has  a  mere  term  of  years,  but  a 
tenant  for  his  own  life  may  surrender  to  another  tenant 
for  life. 

(d)  The  estate  of  the  surrenderee  must  be  the  next  estate  in 

remainder  or  reversion,  t.  e,  there  must  be  no  estate  in- 
tervening between  the  two  estates.  Thus,  if  an  estate  is 
given  to  A.  for  life,  remainder  to  B.  in  tail,  remainder  to 
0.  in  fee,  A.  cannot  surrender  to  C,  on  acooimt  of  the 
intervening  estate  which  prevents  a  merger. 

(e)  There  must  be  privity  of  estate  between  the  surrenderor  and 

the  surrenderee.  Thus,  if  A.  leases  to  B.  for  twenty 
years,  and  B.  leases  to  C.  for  five  years,  0.  cannot  sur- 
render to  A. 

(f  )  The  surrender  must  not  be  of  part  of  an  estate.  So  a  lessee 
for  five  years  cannot  surrender  three  years  and  keep  the 
other  two  years  to  himself. 

(g)  By  the  Statute  of  Frauds,  the  surrender  must  always  be  in 
writing,  and  if  it  is  of  an  interest  required  by  law  to  be 
in  writing,  then  by  8  &  9  Vict.  c.  106,  s.  4,  it  must  be  by 
deed. 

(11)  Assignmenta. 

Of  these  we  shall  speak  in  a  subsequent  chapter. 

(12)  De/eamnces. 

A  defeasance  is  a  deed  you  are  not  likely  to  meet  with,  so  we 
shall  dismiss  it  by  simply  mentioning  that  it  is  a  collateral  deed  by 
which  on  certain  conditions  an  interest  created  by  another  deed 
may  be  defeated. 

(13)  Diselaifners. 

A  disclaimer,  as  you  probably  know,  is  a  deed  by  which  some 
grant,  devise  or  bequest  is  renounced.  It  is  most  commonly  used 
when  trustees  wish  to  decline  to  act  in  the  trusts  of  some  will  or 
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deed.  A  person  may  disclaim  an  interest  provided  he  has  done  no 
act  showing  his  assent.  We  shall  have  occasion  to  refer  further 
to  disclaimers  in  a  future  chapter. 

(14)  Covenants  to  stand  Seised, 

This  is  a  convejance  hj  which  a  person  covenants  that  he  will 
stand  seised  of  lands  to  the  use  of  his  wife,  parent,  child  or  kinsman. 
The  consideration  of  the  covenant  is  natural  love  and  afPection. 
The  covenantor  is  seised  to  the  use  of  the  covenantee ;  this  use  is, 
by  the  Statute  of  Uses,  turned  into  the  legal  estate.  You  are  not 
likely  to  meet  with  this  kind  of  conveyance,  so  we  shall  dismiss  it 
without  farther  remark. 

(15)  Lease  and  Release. 

This  is  a  species  of  conveyance  which  you  will  constantly  be 
meeting  with  in  investigating  titles,  and  which  may  be  employed 
even  at  the  present  day :  so  that  we  wiU  have  to  consider  its  nature 
a  little  more  fully* 

We  have  seen  what  a  bargain  and  sale  was ;  we  have  farther 
seen  that  a  bargain  and  sale  operating  by  the  common  law  did  not 
require  to  be  enrolled,  but  when  the  Statute  of  Uses  was  passed  it 
was  found  that  it  had  the  following  effect  on  bargains  and  sales. 
By  the  payment  of  the  consideration  the  bargainor  became  seised 
to  the  use  of  the  bargainee ;  the  Statute  of  Uses  said  that  he  who 
had  the  use  should  be  deemed  in  lawful  seisin  and  possession  of 
the  land.  Thus  the  bargainee,  without  the  necessity  of  actual 
entiy,  became  by  virtue  of  that  statute  legally  seised  in  fee  in 
possession,  and  as  a  consequence  thereof  it  became  possible  to  make 
secret  conveyemces,  a  result  which  was  considered  very  undesirable 
in  those  days.  Consequently  27  Hen.  8,  c.  16  was  passed,  which 
requires  all  bargains  and  sales  of  freeholds  to  be  by  deed  enrolled 
within  six  months  from  their  date,  and  thus  it  was  hoped  that 
publicity  would  be  given  to  all  transfers  of  land.  But  it  was  soon 
discovered  that  this  statute  did  not  apply  to  bargains  and  sales  for 
a  term  of  years,  and  that  these,  therefore,  did  not  require  enrol- 
ment. By  making  a  lease  then  to  a  purchaser  under  a  bargain 
and  sale  for  a  year,  the  lessee  was  placed  in  legal  possession  of  the 
land  withont  any  public  entry,  which  is  necessary  under  a  common 
law  lease,  and  was  in  a  position  to  receive  a  release  of  the  reversion 
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in  fee,  and  the  final  result  was  that  he  thns  aoquired  a  fee  simple 
estate  just  as  if  he  had  been  publicly  enfeoffed.  This  method  of 
conyejring  by  means  of  a  lease  and  release  continued  down  to  1841, 
when  an  act  was  passed  which  provided  that  a  release  expressed  to 
be  made  in  pursuance  of  the  act  should  answer  the  same  purpose  as 
a  lease  followed  by  a  release  answered  before  the  act.  (4  &  5  Yict. 
0.  21.) 

(16)  Statutory  Rekase. 

We  have  sufficiently  discussed  this  under  the  preceding  head. 

(17)  Statutory  Grant. 

This  is  the  ordinary  conveyance  of  the  present  day,  and  we  shall 
have  occasion  to  consider  it  fully  later  on. 

(18)  Appointments  under  Potco^s, 

We  have  not  the  space  at  command  to  enter  into  any  disquisition 
on  the  nature  and  mode  of  operation  of  appointments  under  powerB, 
and  it  is  a  subject  which  belongs  more  properly  to  a  book  on  the 
theoretical  part  of  conveyancing.  You  will  find  full  information 
on  the  subject  in  most  of  the  ordinary  text  books  on  the  Principles 
of  the  Law  of  Beal  Property.  We  shall  content  ourselves  with 
pointing  out  that  in  executing  an  appointment  under  a  power 
the  forms  which  are  required  by  the  power  must  be  rigorously 
followed  out.  You  will  remember  that  equity  will  sometimes  aid 
to  remedy  the  defective  execution  of  powers,  but  it  will  only 
do  so  in  favour  of  certain  persons,  and  only  when  the  defect  is 
not  of  the  essence  of  the  power.  (See  Tollett  v.  Tolletty  and 
Snell's  Equity,  Chapter  on  Accident.)  The  strictness  of  the 
common  law  on  the  point  is  now  modified  by  two  statutes :  the 
first  being  the  Wills  Act,  1837,  which  provides  that  every  will 
executed  with  the  formalities  therein  prescribed  for  the  execution 
of  wills  generally,  shall,  so  far  as  respects  the  execution  and  attes- 
tation thereof,  be  a  valid  execution  of  a  power  of  appointment  by 
will,  notwithstanding  the  power  shall  have  required  some  additional 
or  other  form  of  execution  or  other  solemnity ;  the  second  being 
22  &  23  Yict.  c.  35,  which,  by  sect.  12,  provides  that  a  deed 
executed  in  the  presence  of  and  attested  by  two  witnesses  in  the 
manner  in  which  deeds  are  ordinarily  executed,  shall,  as  far  as  the 
execution  and  attestation  thereof,  be  a  valid  execution  of  a  power 
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of  appointment  by  deed  or  instrument  in  writing  not  testamentary, 
notwithstanding  that  the  power  names  some  special  or  additional 
mode  of  execution ;  but  this  is  not  to  operate  so  as  to  enable  the 
consent  of  any  person  whose  consent  is  made  necessary  to  the 
execution  of  the  power  to  be  dispensed  with.  Note,  too,  that  by 
1  Wm.  4,  c.  40,  and  37  &  38  Vict.  c.  37,  the  doctrine  of  illusory 
appointments  is  abolished.  Further  note  that  by  the  Wills  Act, 
1837,  a  general  devise  of  the  testator's  real  estate  will  pass  any 
property  over  which  he  has  a  general  power  of  appointment. 
And  a  general  bequest  of  his  personal  estate  will  likewise  pass 
personal  property  over  which  he  has  a  general  power  of  appoint- 
ment, unless  in  both  cases  a  contrary  intention  appear  by  the  will. 
Again,  the  legal  disabilities  of  coverture  and  infancy  will  not  debar 
the  donee  of  a  power  of  appointment  over  personal  property  from 
exennsing  it  by  deed.     {D^Aubignan  v.  Andrews.) 

(19)  Aaeurances  under  the  Fines  and  Recoveries  Act, 

Of  these  we  shall  treat  when  we  come  to  consider  the  cases  in 
which  the  conveyances  of  mcuried  women  must  be  acknowledged, 
and  of  disentailing  deeds. 

(20)  Concise  Conveyances. 

Two  statutes  (8  &  9  Vict.  cc.  119,  s.  7, 124,  s.7;  25  &  26  Vict.  c.  53) 
were  passed  with  the  object  of  introducing  into  use  short  statutory 
forms  of  conveyances  and  leases,  but  these  enactments  are  prac« 
tically  dead  letters,  so  that  it  is  unnecessary  to  discuss  them.  We 
need  only  observe  that  the  first  named  act  was  repealed  by  the 
Conveyancing  Act,  1881. 

(21)  Private  Acts  of  Parliament. 

These  are  sometimes  made  use  of  when  an  estate  is  so  fettered 
or  is  subject  to  latent  claims  in  such  a  way  that  it  is  impossible  to 
clear  the  title  except  with  the  aid  of  the  supreme  and  uncontrovert- 
ible powers  of  Parliament. 

(22)  Fines. 

Both  fines  and  recoveries  were  abolished  by  the  statute  3  &  4 
Will.  4,  c.  74,  but  as  you  may  stiU  sometimes  meet  with  them  in 
perusing  an  abstract  of  title,  it  will  be  necessary  to  say  a  few  words 

o.  G 


82  PART  I. — VENDORS  AND  VUKCHASERS. 

about  them,  but  our  remarks  will  be  as  brief  as  the  complicated 
nature  of  the  subject  will  permit.  They  were  before  1833  the 
usual  modes  in  which  tenants  in  tail  and  mairied  women  conveyed 
their  interests  in  lands. 

Fines  were  fictitious  actions  commenced  by  the  purchaser  of 
lands  against  the  vendor  for  the  breach  of  an  alleged  contract  to 
convey  the  land.     The  defendant  acknowledged  that  the  action 
was  just  (hence  he  was  called  the  cognizor  and  the  plaintiff  the 
cognizee),  and  the  matter  was  compromised  by  leave  of  the  Court, 
and  the  land  in  question  acknowledged  to  be  the  right  of  the 
plaintiff.     The  proceeding  was  called  a  Mne^  because  it  puts  an 
end  to  not  only  the  action  thus  commenced  but  to  all  controversies 
respecting  the  same  matter.     In  the  reigns  of  Henry  VII.  and 
Elizabeth  provision  was  made  for  the  reading  and  proclamation  of 
fines  in  open  Court  sixteen  times,  and  for  a  list  of  all  fines  levied 
being  duly  published.     If  so  proclaimed  and  levied,  the  rights 
not  only  of  those  who  were  partj/  and  privt/  to  the  fine  but  of  all 
strangers  were  barred,  unless  they  made  claim  within  Jive  years 
after  the  proclamation,  or  if  under  disability,  e.g.y  if  they  were 
infants,  married  women,  persons  non  compotes  mentis,  or  beyond  the 
seas,  within  five  years  from  the  disability  ceasing,  or  if  their  estate 
was  in  reversion  within  five  years  after  the  particular  estate  deter- 
mined.    By  a  statute  passed  in  the  present  reign  all  fines  are 
deemed  to  have  been  duly  levied  with  proclamations.    (See  11  &  12 
Vict.  c.  70,  s.  1.) 

In  fines  the  five  principal  steps  taken  were : — 

(i)  The  issuing  the  writ  of  covenant  and  payment  of  the  primer 
fine. 

(ii)  The  licentia  concardandiy  a  step  taken  by  the  defendant  to  ob- 
tain the  leave  of  the  Court  to  agree  (or  compromise)  the 
action.  The  leave  was  granted  on  payment  of  a  fine 
known  as  the  ktng^s  silvery  or  sometimes  as  the  post  fine. 

(iii)  The  giving  of  the  concord^  whereby  generally  the  defendant 
acknowledged  that  the  lands  were  the  right  of  the  plaintiff. 

(iv)  The  drawing  up  of  the  note  of  the  fine,  showing  the  parties, 
the  parcels,  and  the  agreement,  which  was  duly  enrolled. 

(v)  Lastly  came  the  foot  or  conclusion  of  the  fine,  showing  the 
parties,  day,  year  and  place,  and  before  whom  it  was 
acknowledged  or  levied. 
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Eines  were  of  four  kinds,  viz. : 

(i)  A  fine  sur  cognizance  de  droit  come  ceo  que  il  ad  de  son  don. 
This  was  the  most  usual  as  well  as  the  surest  kind 
of  fine,  as  by  it  the  defendant  acknowledged  a  former 
feoffment  by  him  to  the  plaintiff,  and  this  acknowledg- 
ment operated  instead  of  livery  of  seisin. 

(ii)  A  fine  sur  cognizance  de  droit  tantum^  which  was  an  acknow- 
ledgment of  the  plaintiff's  right  merely,  and  occurred 
when  the  interest  sought  to  be  conveyed  was  of  a  rever- 
sionary nature. 

(lii)  A  fine  mr  concemt^  whereby  in  order  to  end  disputes,  an 
estate  de  novo,  usually  for  life  or  years,  subject  to  a  rent, 
was  granted  to  the  plaintiff. 

(iv)  A  fine  9iir  don,  grant  et  render^  which  comprehended  fines 
Nos.  (i)  and  (iii)  before  described. 

Pines,  then,  you  will  bear  in  mind,  were  principally,  though  by 
no  means  exclusively,  used  to  convey  lands  of  married  women  and 
tenants  in  tail.  As  you  will  observe,  they  were  of  a  very  peculiar 
nature,  and  one  of  their  peculiarities  was  that  they  bound  married 
women  notwithstanding  their  coverture;  the  husband,  however, 
was  a  necessary  party  to  the  fine,  and  the  wife  had  to  be  separately 
examined  by  the  Court  as  to  her  volimtary  consent  to  the  proceed- 
ings, (This  peculiarity  also  existed  with  regard  to  recoveries.) 
Tenants  in  tail  by  levying  a  fine  turned  the  estate  tail  into  a  base 
^— that  is,  the  tenant  barred  the  rights  of  his  own  issue,  but  not 
the  rights  of  those  in  remainder  and  reversion,  who,  whenever  the 
issne  of  the  tenant  in  tail  failed,  had  their  right  to  enter  on  the 
lands  if  the  estate  tail  in  respect  of  which  the  fine  had  been  levied 
was  of  an  incorporeal  hereditament  or  of  a  corporeal  hereditament 
in  remainder  after  an  estate  of  freehold,  or  their  right  of  action 
(called  an  action  of  formedon)  if  the  estate  tail  was  of  a  corporeal 
hereditament  in  possession. 

(23)  Becoveries  {more  common  It/  called  Common  Hecoveries). 

These  resembled  fines  in  that  they  were  fictitious  and  collusive 
proceedings,  but  differed  from  fines  since  they  supposed  a  suit 
not  immediately  compromised  but  carried  on  through  every 
regular  stage  of  proceeding.     They  were  invented  by  the  ecde- 
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Biastlcs  to  evade  the  Mortmain  Acts,  but  they  were  sabsequenily 
used  mainly  for  the  purpose  of  barring  estates  tail  and  fuming 
such  estates  into  estates  in  fee  simple  absolute.  The  first  instance 
on  record  in  which  estates  tail  were  allowed  to  be  barred  by 
a  recovery  is  Taltamm^s  case^  decided  in  the  12th  year  of  Ed- 
ward IV. 's  reign. 

Supposing  the  recovezy  was  brought  for  the  purpose  of  barring  an 
estate  tail ;  the  plaintiff  or  demandant  in  the  action  was  the  real 
or  supposed  purchaser  from  the  tenant  in  tail,  who  was  made 
defendant.  The  purchaser  alleged  that  the  tenant  in  tail  had  no 
legal  title,  having  succeeded  a  person  who  had  turned  the  plainti£E 
out  of  the  lands ;  the  tenant  in  tail  thereupon  called  on  a  person 
known  as  the  common  vouchee,  (generally  the  crier  of  the  court,) 
whom  he  stated  to  have  warranted  the  title  to  him  on  his  purchasing 
the  lands ;  the  common  vouchee  then  appeared,  and  the  demandant 
craved  leave  to  imparl  with  him  in  private.  The  leave  was  always 
given,  the  demandant  returning  into  court,  but  the  vouchee  making 
default  and  not  returning ;  thereupon  the  court  gave  judgment  for 
the  demandant  to  recover  the  lands  from  the  tenant  in  tail,  and 
the  tenant  in  tail  to  recover  as  recompense  of  or  recovery  in  value 
lands  of  equal  value  from  the  vouchee.  The  sheriff  then  delivered 
the  seisin  of  the  lands  to  the  demandant,  who  became  seised  for  an 
estate  in  fee  simple  in  possession  by  judgment  of  a  court  of  record, 
free  from  any  claim  by  the  issue  of  the  tenant  in  tail  or  by  the 
remaindermen  or  reversioners.  If  the  estate  tail  which  it  was 
desired  to  bar  were  in  remainder  only,  the  consent  of  the  persons 
entitled  to  the  estate  preceding  the  estate  tail  had  to  be  obtained 
by  vouching  them  to  warranty,  and  if  they  would  not  consent  the 
recovery  could  not  be  suffered. 

For  full  information  on  the  subject  of  Fines  and  Recoveries,  you 
should  consult  Vol.  I.  of  Stephen's  Commentaries. 

(24)  A  Devise. 

Of  this  we  shall  speak  at  length  when  treating  of  the  subject 
of  WiUs. 

(25)  Title  by  Occupancy. 

Occupancy,  generally,  is  the  taking  possession  of  those  things 
which  theretofore  belonged  to  nobody.    With  regard  to  real  pro- 
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perty,  there  is  only  one  instance  of  it,  i.e.,  where  a  tenemi ptir  autre 
vie  died  during  the  Kfetime  of  the  cestui  que  vie,  without  having 
alienated  his  estate  by  act  inter  vivos.  The  first  person  who  entered 
on  the  lands  oould  keep  them  during  the  cestui  que  vie^s  life  as  general 
occupant^  unless  the  grant  had  been  made  to  the  tenant  pur  autre  vie 
and  his  heirs,  for  then  the  heir  succeeded  as  special  occupant.  Special 
occupancy  still  occurs,  when  an  estate  jntr  autre  vie  is  granted  to  a 
man  and  his  heirs,  and  the  tenant  dies  without  a  will ;  but  general 
occupancy  was  abolished  by  the  Statute  of  Frauds,  which  enabled 
the  tenant  to  dispose  of  the  estate  by  his  will,  and  provided  that  if 
he  did  not  do  so,  the  estate  should  go  to  the  heir,  if  he  was  named 
in  the  grant,  and  otherwise  should  go  to  the  executor  or  adminis- 
trator as  assets.  Further  enactments  of  a  similar  nature  are  con- 
tained in  the  Wills  Act,  1837. 

As  we  stated.  Occupancy  includes  titles  by  (a)  Adverse  Posses- 
sion, (b)  Alluvion,  (c)  Dereliction,  and  (d)  Prescription.  A  few 
words  as  to  each  of  these. 

(a)  Adverse  Possession. 

This  was  obtained  in  five  ways — (i)  By  Abatement,  i.e.,  the 
wrongful  entry  by  a  stranger  on  the  death  of  a  person  seised  of  an 
inheritance  before  the  heir  or  devisee  entered,  (ii)  By  Disseisin, 
t.  e.,  the  wrongful  putting  out  of  him  who  is  seised  of  the  freehold 
in  actual  possession,  (iii)  By  Intrusion,  i.e.;  the  wrongful  entry 
by  a  stranger  after  the  determination  of  a  particular  estate  before 
the  remainderman  or  reversioner  entered,  (iv)  By  Discontinuance. 
This  formerly  arose  where  a  tenant  in  tail  conyeyed  the  lands  to 
another  in  fee  simple ;  the  effect  of  which  was  to  confer  an  estate 
in  fee  simple  by  urong  on  the  alienee,  and  operated  as  a  discon^ 
tinuance  of  the  estate  tail,  and  the  issue  had  to  pursue  their  remedy 
to  recover  the  lands.  But  this  cannot  now  occur,  as  by  8  &  9  Vict, 
c.  106,  a  feoffment  has  no  tortious  or  wrongful  operation,  (v)  By 
Deforcement,  t.e.,  the  holding  of  any  lands  to  which  another  has  a 

right. 

The  length  of  adverse  possession  which  is  necessary  to  give  the 
person  holding  it  an  indefeasible  right  to  the  property  is  now  regu- 
lated by  the  Statutes  of  Limitation  (3  &  4  Will.  4,  c.  27,  and  37  & 
38  Vict.  c.  57).  As  a  purchaser  may  be  compelled  to  accept  a  title 
depending  on  the  Statutes  of  Limitation  {Scott  v.  Nixon ;  Sands  to 
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Thompson ;  Games  v.  Bonner)  ^  it  will  be  necessary  for  you  to  know 
the  provisions  of  these  two  statutes.  To  attempt  to  set  them  out 
would  be  impossible  within  the  limits  which  we  have  at  command, 
and  you  must  refer  to  the  statutes  themselves  for  information. 

(b)  Alluvion. 

A  title  to  land  may  be  gained  by  alluvion,  i.  e,y  by  the  washing 
up  of  land  by  the  sea,  or  the  waters  of  a  river.  Thus,  if  the  alluvion 
is  sudden  and  considerable,  and  is  caused  by  the  sea,  the  land  washed 
up  belongs  to  the  crown ;  but  if  otherwise,  it  belongs  to  the  owner 
of  the  lands  adjoining,  for  the  maxim  is,  De  minimis  non  curat  lex. 
And  if  an  island  arises  in  the  middle  of  a  river,  it  belongs  equally 
to  the  owners  of  the  opposite  shores ;  but  if  it  is  nearer  one  bank 
than  another,  it  belongs  to  the  proprietor  of  the  bank  which  is 
nearest  to  it. 

(c)  Dereliction. 

Dereliction,  i.  e.y  the  receding  of  water  leaving  the  land  high  and 
dry.  The  same  rules  as  apply  to  alluvion  apply  equally  to  dere- 
liction. 

(d)  Prescription. 

Prescription  is  the  title  acquired  to  an  incorporeal  hereditament 
by  mere  usage  on  the  part  of  some  person  or  his  ancestors,  or  of 
those  whose  estate  he  has.  At  common  law,  the  right  to  claim  an 
incorporeal  hereditament  by  virtue  of  long  user  of  it  could  be  de- 
feated if  it  could  be  shown  that  that  user  commenced  at  any  time 
subsequent  to  the  reign  of  Bichard  I.,  though  there  was  a  presump- 
tion that  after  twenty  years*  enjoyment  of  the  right  it  had  been 
enjoyed  from  time  immemorial.  Claims  to  profits  a  prendf^y  ease- 
ments and  other  like  rights  are  now  regulated  by  statute,  viz.,  by 
the  Prescription  Act  (2  &  3  Will.  4,  c.  71),  which  briefly  makes  the 
following  provisions  on  the  subject : — 

(1)  Claims  to  rights  of  common  and  other  profits  d  prendre  are 
not  to  be  defeated  after  thirty  years'  enjoyment  by  show- 
ing that  the  right  was  first  enjoyed  at  any  time  prior  to 
such  period  of  thirty  years ;  when  the  right  has  been  en- 
joyed for  sixty  years  it  will  be  indefeasible  unless  had  by 
consent  or  agreement. 
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(2)  Similar  proyisioiis  are  made  as  to  rights  of  a  way  and  water, 

except  that  the  periods  are  twenty  and  forty  years 
respectively. 

(3)  A  right  to  light  is  to  be  indefeasible  after  twenty  years'  un- 

interrapted  enjoyment,  unless  it  has  been  with  consent  in 
writing. 

(4)  The  periods  are  to  be  counted  back  from  the  commencement 

of  any  action  questioning  the  right,  and  no  act  is  to  be 
deemed  an  interruption  unless  acquiesced  in  for  one  year 
after  notice. 

(5)  Time  will  not  run  in  cases  of  disabilities,  such  as  infancy, 

limacy,  tenancy  for  life,  or  during  action  pending,  except 
where  the  right  is  declared  to  be  indefeasible. 

Where  any  land  over  which  an  easement  has  been  enjoyed  is 
"held  for  a  term  for  life,  or  exceeding  three  years,  the  time  of  such 
enjoyment  during  such  term  is  to  be  excluded  in  computing  the 
period  of  forty  years  in  case  the  claim  to  such  easement  be  (within 
the  three  years  next  after  the  end  of  such  term)  resisted  by  the 
person  entitled  to  the  reversion. 

(26)  Forfeiture. 

Title  may  still  accrue  by  forfeiture,  though  the  abolition  of 
forfeiture  for  felony  by  33  &  34  Yict.  c.  23,  has  taken  away  one 
of  the  chief  cases  in  which  forfeiture  occurred.  Thus  lands  may 
still  be  forfeited  by  alienation  of  them  contrary  to  law,  as  where 
they  are  alienated  in  mortmain,  u  e.  to  a  corporation  which  has  no 
licence  to  hold  land.  In  such  a  case  the  land  is  forfeited  to  the 
lord  of  the  fee.  Again,  the  right  to  present  to  a  living  may  be 
lost  by  the  neglect  of  the  patron  to  present  in  certain  cases ;  and 
when  the  presentation  has  finally  lapsed  to  the  crown,  the  patron 
loses  all  his  rights  with  regard  to  that  particular  presentation. 
And  the  right  of  presentation  may  also  be  forfeited  for  simony 
and  vested  pro  hde  vice  in  the  crown.  Again,  forfeiture  may  take 
place  by  the  neglect  to  perform  certain  conditions  upon  which  an 
estate  is  held.  This  used  most  frequently  to  occur  under  leases 
when  the  rent  limited  therein  or  the  covenants  and  conditions  con- 
tained therein  were  not  paid,  observed  and  performed ;  but,  as  we 
shall  see  later  on,  the  liability  to  forfeiture  on  this  ground  has 
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been  Tery  considerablj  curtailed  bj  the  Gonyeyanoing  Aot|  1881. 
Breaches  in  the  obeervanoe  of  copyhold  oustomfi  are  a  froitful 
source  of  forfeiture.  Thus  every  alienation  contrary  to  the  nature 
of  the  customary  tenure  is  a  ground  of  forfeiture  to  the  lord  of  the 
manor.  So  also  ia  waste,  voluntary  or  permissive,  which  is  not 
warranted  by  the  custom  of  the  manor ;  so  also  are  the  refusal  to 
perform  the  services,  to  pay  the  fines  or  rents.  And  when  copy- 
holds are  descendible  and  are  not  devised,  the  heir  is  bound  to 
come  forward  on  the  death  of  his  ancestor  and  require  to  be 
admitted.  If  he  does  not  do  so  within  the  time  prescribed  by 
custom  certain  proclamations  are  made,  and  if  he  does  not  appear 
immediately  after  the  last  proclamation  the  lord  may  seize  the 
land  as  forfeited.  In  some  manors  the  lord  can  only  seize  quotisque^ 
t .  e,  until  some  person  claims  to  be  admitted.  Protection  is  afforded 
by  statute  to  infants,  married  women,  lunatics  and  idiots,  entitled 
to  admittance,  in  consequence  of  their  inability  to  appear.  They 
are  authorized  to  appear  either  in  person  or  by  their  guardian, 
attorney  or  committee,  and  in  default  of  such  appearance  the  lord 
or  his  steward  may  appoint  any  fit  person  to  be  attorney  for  that 
purpose  only,  and  by  such  attorney  to  admit  the  person  under 
disability  and  impose  the  proper  fine.  Provisions  are  made  for 
securing  the  payment  of  the  fines,  and  it  is  provided  that  no 
absolute  forfeiture  of  the  lands  shall  be  incurred  by  the  neglect 
of  a  person  under  such  disabilities  to  come  in  and  be  admitted,  or 
for  their  omission,  denial  or  refusal  to  pay  the  fines  due  on  admit- 
tance.    (11  Geo.  4  &  1  Will.  4,  c.  66,  and  16  &  17  Vict.  o.  70.) 

(27)  Descent 

The  law  of  descent  is  now  regulated  by  the  Inheritance  Act  of 
1833,  3  &  4  Will.  4,  c.  106.  This  statute  does  not  apply  to 
descents  which  took  place  before  the  1st  January,  1834,  so  that 
if  while  investigating  an  abstract  you  find  that  the  title  depends 
on  a  desoent  which  took  place  before  that  date,  you  must  apply  to 
it  the  old  canons  of  descent.  These  you  will  find  tabulated  in 
Blackstone's  Commentaries  or  in  Stephen's  Commentaries,  Vol.  I. 
The  law  as  to  descents  which  take  place  after  that  date  is  con- 
tained in  the  Inheritance  Act,  to  which  you  are  referred,  and  an 
additional  provision  is  made  by  22  &  23  Vict.  c.  35,  ss.  19,  20,  the 
object  of  which  was  to  prevent  escheats. 
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(28)  Escheat. 

In  consequence  of  the  provisions  of  the  last-mentioned  statute 
and  of  33  &  34  Yict.  c.  23,  which  abolished  all  escheat  for  treason, 
felonj  and  felo  de  se^  escheats  will  so  seldom  occur  at  the  present 
day,  and  they  have  occurred  so  seldom  within  times  which  you  are 
likely  to  extend  your  investigations  to  in  examining  an  abstract, 
that  it  seems  desirable  to  pass  this  subject  by  with  a  bare  reference 
to  it.  In  Stephen's  Commentaries,  Book  11.,  Pt.  I.,  Oh.  XII.,  you 
"Will  find  all  the  learning  on  the  point.  We  may,  however,  mention 
in  oonneotion  with  the  law  of  escheat  the  provisions  of  the  Intestates 
Act,  1884,  under  which  an  escheat  may  occur  in  cases  where  before 
the  act  there  was  no  escheat.  The  fourth  section  of  this  act  pro- 
vides that  when  a  person  dies  without  an  heir  and  intestate  in 
'wpect  of  any  real  estate  consisting  of  any  estate  or  interest  whether 
*^ffol  or  equitable^  in  any  incorporeal  hereditament,  or  of  any  equii' 
ttbfe  estate  or  interest  in  any  corporeal  hereditament,  whether  devised 
or  not  devised  to  trustees  by  the  will  of  such  person,  the  law  of 
escheat  shall  apply  in  the  same  manner  as  if  the  estate  or  interest 
aboTe  mentioned  were  a  legal  estate  in  corporeal  hereditaments, 

(29)  Dower. 

The  widow's  right  to  dower  will  be  no  incumbrance  upon  the 
title  except  in  those  cases  where  she  was  married  to  the  vendor  or 
someone  through  whom  he  claims,  before  1834.     For,  by  3  &  4 
Will.  4, 0.  105,  the  husband's  conveyance  will  defeat  the  right  of 
his  wife  to  dower,  and  it  may  also  be  defeated  by  a  mere  declara- 
tion in  any  deed  or  in  his  will  that  she  shall  not  be  entitled  to  it. 
But  whenever  you  find  that  the  property  has  passed  through  the 
hands  of  a  person  who  was  married  before  1834,  you  should  make 
the  enquiry  if  his  wife  or  widow  is  still  alive,  and  if  she  is,  require 
her  to  join  in  the  conveyance  so  as  to  release  her  right  to  dower. 
This  we  will  treat  of  when  we  come  to  speak  of  purchase  deeds. 
The  wife  may,  of  course,  have  already  barred  her  rights ;  this  she 
may  have  done  by  a  fine  levied  or  a  recovery  suffered  by  the  wife, 
or  by  a  deed  acknowledged  under  the  Fines  and  Becoveries  Act. 
Or  she  may  have  accepted  a  jointure  in  lieu  of  dower ;  in  order  to 
har  the  dower  effectually  the  jointure  must,  under  the  provisions 
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of  the  Statute  of  Uses  (27  Hen.  8,  a  10),  have  the  following 
requisites : — 1.  It  must  take  effect  immediately  on  the  husband's 
death;  2.  It  must  be  for  her  own  life  at  least;  3.  It  must  be 
made  to  the  wife  herself ;  4.  It  must  be  made  in  satisfaction  of  her 
whole  dower ;  5.  It  must  be  made  before  marriage.  Again,  the 
right  to  dower  was  formerly  lost  if  the  husband  was  oonvicted  of 
treason,  but  this  oannot  now  happen,  as  forfeiture  for  treason  is 
abolished  by  33  &  34  Yiot.  c.  23.  Dower  is  also  forfeited  if  the 
husband  is  divoroed  from  his  wife  {Stephen  v.  Frampton)^  but  it  will 
not  be  lost  by  a  mere  judicial  separation.  Bear  in  mind,  too,  that 
the  old  common  law  dower  does  not  attach  to  equitable  estates  or 
to  legal  estates  unless  it  is  an  estate  of  inheritance  and  the  husband 
was  solely  seised  at  some  time  during  the  coverture,  and  issue  which 
the  wife  might  have  had  might  have  inherited.  Nor  will  it  attach 
when  the  land  has  been  conveyed  to  the  husband  by  the  usual 
uses  to  bar  dower.  The  statutory  dower,  on  the  other  hand,  attaches 
to  equitable  as  well  as  legal  estates. 

(30)  Curtesy. 

This  can  scarcely  be  called  an  incumbrance,  for  if  it  exists  at 
all  it  must  be  an  estate  in  possession,  and  it  is  not  a  right  like 
dower,  which  may  lie  hid  and  then  spring  up  to  discomfort  a  pur- 
chaser. For  there  is  no  curtesy  until  the  wife  is  actually  dead, 
and  if  she  conveys  away  the  land  during  her  lifetime  the  curtesy 
has  never  attached.  It  may  be  useful,  however,  to  remind  you  in 
what  cases  curtesy  attaches.  When  the  husband  survives  the  wife, 
he  will,  in  case  he  has  had  issue  by  her  bom  alive  capable  of  inhe- 
riting the  estate  as  her  heir,  become  entitied  to  an  estate  for  the 
residue  of  his  life  in  such  lands  of  his  wife  as  she  was  solely  and 
actually  seised  of  in  fee  or  in  tail  in  possession,  whether  the  estate 
is  legal  or  equitable ;  but  the  estate  must  not  be  a  joint  one,  and, 
except  in  gavelkind  lands,  he  must  have  had  issue  by  his  wife  bom 
alive  and  capable  of  inheriting.  The  curtesy  attaches  to  equitable 
estates  {Casborne  v.  Scarf e  and  Eager  v.  Furnival)^  and  it  will  ap- 
parently still  attach  to  legal  estates,  notwithstanding  the  Married 
Women's  Property  Act,  1882.  However,  with  regaid  to  property 
settled  on  the  woman  for  her  separate  use  or  which  comes  to  her 
under  the  Act  of  1882,  the  curtesy  will  only  attach  if  the  woman 
dies  intestate  as  to  the  property. 
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In  oases  of  copyhold  lands  you  should  make  an  inquiry  as  to 
what  is  the  custom  as  to  freebench  and  curtesy,  as  they  differ  in 
different  manors  according  to  the  custom  of  the  manor. 

(31)  Copyhold  Assurances, 

(a)  Voluntary  Grants. — When  the  lands  come  into  the  hands  of 
the  lord  of  the  manor  by  forfeiture  or  some  other  means,  he  may 
either  retain  them  or  make  a  regrant  of  them  to  some  fresh  tenant ; 
and  he  may  make  a  regrant  even  although  he  be  under  some 
disability,  such  as  infancy,  lunacy  or  the  like ;  for  he  grants  not  in 
his  personal  capacity  but  in  his  official  status  as  ^^  Dominm  pro 
tempore^*  of  the  manor.  The  land  when  regranted  will  be  held  by 
the  tenant  subject  to  the  custom  of  the  manor,  (b)  Surrender 
and  admittance, — Of  this  we  shall  speak  when  we  come  to  deal 
with  the  modes  by  which  copyholds  are  transferred  to  a  purchaser, 
(c)  Bargain  and  sale. — This  mode  of  conveyance  is  sometimes 
adopted  in  the  transferring  of  customary  freeholds ;  but  as  the  fee 
always  remains  in  the  lord,  admittance  is  necessary  to  perfect  the 
assurance.  (See  Duke  of  Portland  v.  Hill.)  (d)  Customary  re- 
cotery. — This  was  a  proceeding  by  which,  before  the  Fines  and 
BecoYcries  Act,  estates  tail  in  copyholds  were  barred ;  they  were 
analogous  to  the  proceedings  by  recovery  adopted  to  bar  estates 
tail  in  freeholds ;  and  it  seems  they  are  still  necessary  with  regard 
to  customary  freeholds,  since  3  &  4  Will.  4,  c.  74,  while  it  pro- 
vides means  for  barring  estates  tail  in  copyholds,  does  not  provide 
means  for  barring  such  estates  in  customary  freeholds. 


n.  Points  of  Law  relating  to  the  Evidence  by  which  the  Title 

abstracted  is  proved. 

We  will  now  presume  that  you  have  diligently  perused  the 
abstract,  and  have  found  that  it  apparently  deduces  a  good  title  in 
the  vendor.  Your  next  concern  is  the  evidence  of  the  title  as 
deduced.  The  first  point  on  which  you  will  naturally  want  to 
satisfy  yourself  is,  Do  the  deeds,  documents,  &c.  abstracted  exist  P 
The  second  point  will  be,  presuming  that  they  do  exist,  Are  they 
genuine  and  valid  P    These  two  points  will  involve  the  question. 
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What  evidence  of  the  existence  of  various  kinds  of  deeds,  documents, 
&c.,  are  you  entitled  to  require,  and  what  proof  that  they  have 
been  attended  with  the  necessary  formalities  to  make  them  legally 
valid  and  effectual  ?  A  third  point  will  be,  What  evidence  are  you 
entitled  to  demand  of  matters  of  fact  stated  and  of  proceedings 
alleged  to  have  been  taken  in  courts  of  law  P  Under  this  head 
you  will  have  to  consider  what  facts,  &c.  you  are  required  by  law 
to  take  for  granted,  and  when  direct  proof  cannot  be  furnished, 
how  far  you  will  be  safe  in  presuming  the  existence  or  non-existence 
of  a  state  of  affairs  or  of  persons  as  alleged  in  the  abstract. 

So  numerous  and  diversified  are  the  requisitions  upon  title  which 
the  ever-varying  circumstances  attending  titles  render  it  possible 
for  you  to  make,  that  it  is  almost  impossible  in  any  general  disser- 
tation on  requisitions  to  give  you  any  clear  idea  of  the  evidence, 
&c.  you  should  ask  for  in  any  particular  case.  The  circumstances 
of  each  special  case  and  the  peculiarities  of  any  special  title  which 
happen  to  be  before  you  alone  must  be  the  guide  as  to  what  requisi- 
tions you  should  send  in  to  the  vendor ;  all  we  can  do  is  to  attempt 
to  lay  before  you  a  general  view  of  the  nature  of  the  proof  which  you 
are  entitled  to  and  ought  to  require  in  ordinary  and  in  some  few 
special  cases.  The  variety  of  possible  requisitions  further  makes  it 
all  but  impossible  to  classify  them ;  and  the  best  attempt  we  can 
make  in  this  direction  is  to  consider  the  subject  under  the  following 
heads  ;^- 

1.  How  far  is  the  general  right  to  call  for  strict  proof  precluded 

or  limited  by  contract,  statute,  or  the  law  as  laid  down  by 
the  courts  ? 

2.  What  evidence  of  the  execution,  attestation,  perfection,  and 

generaUy  of  the  validity  of  deeds,  documents,  &c.  ought  to 
be  required  by  you  ? 

3.  What  proof  of  matters  of  fact  are  you  entitled  to  ? 

4.  What  proof  should  you  demand  of  proceedings  in  courts  of 

law  which  the  abstract  alleges  ? 

5.  What  general  requisitions  should  you  make  and  what  general 

points  should  you  pay  attention  to  in  framing  your  enquiries 
and  objections  to  the  title  P 
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We  shall  then  as  a  sixth  division  consider  (6)  waiver  of  objec- 
tions to  the  title,  and  then  treat  of  (7)  the  production  of  the  title 
deeds. 

If  we  endeavour  to  give  you  some  information  under  each  of 
these  heads,  we  opine  that,  although  we  may  not  happen  to  furnish 
you  with  a  requisition  which  may  be  applicable  to  a  particular 
title  you  may  chance  to  be  investigating,  we  may  yet  show  you  in 
what  spirit  and  with  what  care  and  circumspection  your  enquiries 
should  be  made. 

(1)  Sow  far  18  the  General  Bight  to  call  for  Strict  Proof 

precluded^  8fc,  ? 

(a)  If  you  have  entered  into  a  contract  the  terms  of  which 
restrict  your  full  right  to  call  for  complete  and  satisfactory  evidence 
of  the  vendor's  title,  you  will  of  course  be  bound  by  it,  and  cannot 
persist  in  demanding  proofs  which  you  have  contracted  not  to 
demand.  The  purchaser  who  has  entered  into  a  contract  contain- 
ing restrictive  stipulations  of  this  description  must  be  taken  to  have 
duly  weighed  how  much  they  detracted  from  the  value  of  what  he 
was  purchasing,  and  to  have  proportioned  the  price  he  contracted  to 
pay  accordingly.  Thus  if  the  contract  provides  that  the  title  shall 
oommenoe  with  a  specified  deed,  and  it  is  stipulated  that  he  shall 
not  make  any  enquiry,  objection  or  requisition  in  respect  to  the  title 
prior  to  that  deed,  he  will  be  bound  by  the  condition,  and  will  not 
be  at  liberty  to  enquire  into  the  prior  title  or  to  object  to  it  unless 
he  finds  some  flaw  in  it  from  information  received  from  some  other 
quarter  than  the  vendor.  (See  Smith  v.  Robinson,)  But  at  the  same 
time,  as  we  have  already  mentioned,  a  vendor  may  not  have  recourse 
to  such  a  stipulation  in  order  that  the  purchaser  may  be  precluded 
from  objecting  to  a  defect  which  he  (the  vendor)  knows  to  exist  in 
the  prior  title,  and  a  general  condition  so  worded  as  to  cover  a 
known  defect  which  is  not  mentioned  cannot  be  enforced.  {Edwards 
V.  Wickwar,)  As  we  have  stated,  the  vendor's  only  safe  course, 
when  there  is  a  defect  in  his  title,  is  clearly  to  state  its  nature,  and 
then  provide  that  no  objection  shall  be  made  on  account  thereof. 

A  recent  case  {Re  Oloag  and  Miller* s  Contract)  shows  that  even 
where  the  contract  is  silent  as  to  the  title  to  be  shown,  the  legal 
implication  that  the  purcheiser  is  entitled  to  a  good  title  may  be 
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rebutted  by  evidence  tbat  before  the  execution  of  the  contract  he  had 
notice  of  defects  in  the  vendor's  title ;  but  if  the  contract  expressly 
provides  that  a  good  title  shall  be  shown,  then  the  case  is  otherwise. 

(b)  In  the  absence  of  a  contract,  or  if  there  is  one,  subject  to  the 
terms  thereof,  your  strict  rights  in  verifying  the  abstract  are  car- 
tailed  by  statutory  enactment. 

(i)  The  length  of  title  you  can  now  require  is  cut  down  to  forty 
years  by  the  Vendor  and  Purchaser  Act,  1874. 

(ii)  Sect.  3  (3)  of  the  Conveyancing  Act,  1881,  provides  that 
you  shall  not  require  the  production  or  any  abstract  or  copy  of  any 
deed,  will  or  other  document  dated  or  made  before  the  time  pre- 
scribed by  law  or  stipulated  for  the  commencement  of  the  title, 
even  though  the  same  creates  a  power  subsequently  exercised  by 
an  mstrument  appearing  in  the  abstract ;  and  from  requiring  any 
information  or  making  any  requisition,  objection  or  enquiry  with 
respect  to  any  such  deed,  &c.  or  title  prior  to  that  time,  notwith* 
standing  that  such  deed,  &c.  or  that  prior  title  is  recited,  cove- 
nanted to  be  produced  or  noticed ;  and  further,  it  requires  you 
to  assume,  unless  the  contrary  appears,  that  the  recitals  contained 
h.  th,  M«M  h^«,b  of  Z,  deed,  4«.  ionni^  part  of  tht 
prior  title  are  correct  and  give  all  the  material  contents  of  the 
recited  deed,  &c.,  and  that  every  document  so  recited  was  duly 
executed  by  all  necessary  parties  and  perfected  if  and  as  required 
by  fine,  recovery,  acknowledgment  or  otherwise. 

(iii)  By  the  Vendor  and  Purchaser  Act,  1874,  recitals  of  state- 
ments and  descriptions  of  facts,  matters  and  parties  contained  in 
deeds,  instruments,  acts  of  parliament  or  statutory  declarations 
twenty  years  old  at  the  date  of  the  contract,  shall,  unless  and  ex- 
cept so  far  as  they  shall  be  proved  to  be  inaccurate,  be  taken  to  be 
sufficient  evidence  of  the  truth  of  such  facts,  matters  and  descrip- 
tions. It  has  been  held  under  this  act  that  where  a  deed  twenty 
years  old  contcdned  a  recital  that  the  vendor  was  seised  in  fee,  that 
was  a  good  root  of  title,  and  a  forty  years'  title  could  not  be  re- 
quired.    {Bolton  V.  London  School  Board.) 

(iv)  By  the  joint  effect  of  the  Vendor  and  Purchaser  Act,  1874, 
s.  2,  subs.  1,  and  the  Conveyancing  Act,  s.  3,  subs.  1,  under  a  con- 
tract to  grant,  sell  or  assign  a  term  of  years,  derived  or  to  be  de- 
rived out  of  a  freehold  or  leasehold  estate,  the  intended  lessee  or 
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aaBign  is  precluded  from  calling  for  the  title  to  the  freehold  or 
leaBehold  reversion.  The  statute  last  mentioned  does  not  contain 
the  word  "  grant,"  so  that  it  does  not  apply  to  the  case  of  the 
creation  hy  a  lessee  of  an  underlease,  but  only  to  the  assignment 
of  an  aheady  existing  term  with  a  leasehold  reversion.  By  sect 
13  of  the  Act  of  1881,  however,  on  the  grant  of  a  lease  to  be 
derived  out  of  a  leasehold  interest  with  a  leasehold  reversion,  the 
intending  lessee  cannot  call  for  the  title  to  the  leasehold  reversion. 
Consequently  if  A.,  the  tenant  in  fee  simple  of  freehold  lands, 
agrees  under  an  open  contract  to  lease  the  lands  to  B.  for  fifty  years, 

B.  cannot,  owing  to  the  Vendor  and  Purchaser  Act,  1874,  call  for 
any  title  at  all,  though  he  takes  subject  to  A.'s  title.  (See 
Paiman  v.  Harland,  where  a  lessee  was  held  bound  by  a  restrictive 
covenant  entered  into  by  his  lessor  the  freeholder,  on  the  ground 
that  though  he  had  no  actual  notice  of  the  covenant,  yet  he  had 
constmctive  notice  of  it,  since,  had  he  stipulated  to  look  at  A.'s 
title,  as  he  might  have  done,  he  would  have  obtained  actual  notice.) 

Again,  if  B.,  in  the  case  supposed,  agreed  to  sell  his  lease  to  C, 

C.  could  not  call  for  A.'s  title,  this  being  the  freehold  reversion, 
and  80  protected  by  the  Yendor  and  Purchaser  Act,  1874  ;  but  he 
could  for  the  lease  itself. 

Again,  if  C.  agreed  to  grant  an  underlease  to  D.  for  twenty-five 
years,  while  D.  could  call  for  the  production  of  the  lease  he  could 
not  call  for  A-'s  title,  for  this  is  the  freehold  reversion,  and  so 
protected  by  the  Act  of  1874. 

Again,  if  D.  agreed  to  sell  the  underlease  to  E.,  E.  could  only 
call  for  the  production  of  the  underlease  made  by  C.  in  favour  of 
B.  He  could  not  call  for  the  lease  in  G.'s  hands,  for  this  is  the 
leasehold  reversion,  protected  by  sect.  3  of  the  Conveyancing  Act, 
1881,  nor  oould  he  call  for  A.'s  title  to  the  freehold.  (Vendor  and 
Purchaser  Act,  1874.)  Once  more,  if  E.  agreed  to  grant  E.  an 
underlease  for  ten  years,  F.  could  call  for  E.'s  underlease,  since, 
as  shown  above,  no  provision  has  been  made  to  take  away  this  right 
of  F. ;  but  he  oould  not  call  for  D.'s  title,  for  this  is  the  leasehold 
reversion,  and  protected  by  sect.  13  of  the  Conveyancing  Act,  1881. 

(v)  By  sect.  4  of  the  Conveyancing  Act,  1882,  where  a  lease  ia 
made  under  a  power  contained  in  a  settlement,  will,  act  of  parliament, 
or  other  instrument,  any  preliminary  contract  for  or  relating  to  the 
lease  shall  not,  for  the  purpose  of  the  deduction  of  title  to  an  intending 
anign,  form  part  of  the  title,  or  evidence  of  the  title,  to  the  lease. 
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(vi)  By  the  ConveyaQcing  Act,  1881,  s.  3  (4),  when  land  sold 
is  held  by  lease  (not  induding  underlease),  the  purchaser  must 
assume,  unless  the  contrary  appears,  that  the  lease  was  duly  granted ; 
and  on  production  of  the  receipt  for  the  last  payment  due  for 
rent  before  completion,  must  also  assume,  unless  the  contrary  ap« 
pears,  that  all  the  covenants  and  provisions  of  the  lease  have  been 
duly  performed  and  observed  up  to  completion.  And,  by  sub-s.  5, 
a  similar  provision  is  applied  to  the  sale  of  an  underlease,  and  the 
purchaser  is  required  to  assume  that  the  underlease  and  eveiy 
superior  lease  were  duly  granted,  and  on  production  of  the  last 
receipt  for  rent  due  imder  the  underlease  he  must  assume  that  all 
the  covenants  of  the  underlease,  and  the  rent  and  covenants  of 
every  superior  lease,  have  been  paid  and  duly  performed  up  to 
completion.  These  subsections,  however,  will  not  apply  when  the 
rent  limited  is  a  peppercorn  rent.     {Moody  ^  Yates^  Contract.) 

(vii)  By  the  Conveyancing  Act,  1881,  s.  55,  in  deeds  executed 
after  1881,  a  receipt  for  the  consideration  in  the  body  of  the  deed, 
or  indorsed  thereon,  will,  in  favour  of  a  purchaser  not  having  notice 
that  the  consideration  has  not  in  fact  been  paid,  be  sufficient  evi- 
dence of  the  payment  thereof.  As  to  receipts  in  deeds  not  within 
this  act,  it  has  been  held  that  neither  the  receipt  in  the  body  of  the 
deed,  nor  the  one  indorsed,  prevented  the  person  who  acknowledged 
the  receipt  from  showing  that  the  money  was  not  paid ;  but  the 
rule  is,  that  where  you  find  both  receipts  in  the  usual  form  you  are 
not  obliged  to  enquire  further,  and  will  be  safe  in  abstaining  from 
requiring  evidence  of  the  actual  payment  of  the  consideration. 

(c)  In  many  cases  in  which  the  vendor  has  been  unable  to  supply 
strict  legal  proof  of  the  existence  of  docimients,  or  of  their  due  exe* 
cution  and  regularity,  or  of  the  existence  or  non-existence  of  certain 
states  of  facts,  or  of  identity  of  the  parcels,  or  of  persons,  &c., 
courts  of  law  and  equity  have  applied  the  doctrine  of  presumption, 
and  required  the  purchaser  to  be  content  with  inferior  species  of 
proof,  or  to  take  for  granted  that  under  the  peculiar  circumstances 
of  the  case  the  state  of  matters  is  as  the  vendor  alleges  them  to  be, 
or  has  insisted  on  his  presuming  a  condition  of  affairs  which  is 
favourable  to  the  title.  Thus,  as  to  the  due  existence  and  due  exe- 
cution of  deeds,  and  generally  of  all  instruments,  it  has  been  esta- 
blished as  a  general  principle,  that  when  a  right  which  must  have 
had  its  origin  by  virtue  of  a  deed  or  other  instrument  has  been 
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enjoyed  for  a  considerable  length  of  time,  and  snoh  deed,  &o.  cannot 
be  produced,  it  is  nevertheless  to  be  presumed  that  the  right  en- 
joyed was  regularly  and  legally  created,  unless  there  is  something 
to  negative  the  presumption.  {Lyon  v.  Reade.)  Thus,  in  Hillary 
v.  Waller^  a  re-conveyance  of  the  legal  estate  was  presumed  from 
trustees  in  a  case  where  the  property  had  been  dealt  with  for  110 
years  without  reference  to  the  fact  that  it  was  outstanding.  Again^ 
in  Cooke  t.  SoUau^  payment  of  a  mortgage  debt  and  re-conveyance 
of  the  legal  estate  was  presumed,  an  interval  of  eighty  years  having 
elapsed,  and  the  mortgage  not  having  been  mentioned  subse^ 
quently  in  the  title  deeds,  and  the  deeds  having  been  in  the 
vendor's  possession  for  twenty-five  years  without  any  claim  for 
interest  or  principal ;  and  in  another  case  payment  of  the  purchase^ 
money  was  presumed  after  the  lapse  of  forty  years.  {Bidlake  v. 
Arundel,)  Another  kind  of  presumption  is,  that  the  formalities 
requisite  to  a  deed  have  been  duly  observed ;  thus,  if  a  deed 
showing  the  signature  of  the  person  conveying  it  is  produced,  the 
sealing  and  delivery  of  it  will  be  presumed ;  and  generally  a  deed 
produced  from  the  proper  custody  will,  after  thirty  years,  be 
required  to  be  admitted  without  any  proof  of  execution  at  all. 
Livery  of  seidn  in  the  case  of  a  feoffment  will  be  presumed  after 
twelve  years'  consistent  possession  thereunder ;  and  there  will  be 
a  presumption  that  an  instrument  duly  executed,  which  is  lost, 
was  also  duly  stamped.  {Sari  v.  Hart.)  But  these  remarks  must 
be  received  subject  to  the  reservation  that  there  will  be  no  pre- 
sumption that  prescribed  formalities  have  been  complied  with^ 
when  the  law  has  specially  prescribed  them  on  the  grounds  of 
general  policy.  Thus,  no  presumption  will  arise  as  to  the  due 
enrolment  of  a  deed  specially  required  by  some  statute  to  be 
enrolled.  (See  Doe  v.  Waterton.)  In  the  same  way,  when  strict 
OTidence  cannot  be  adduced  as  to  matters  of  fact,  the  vendor  will 
be  allowed  the  benefit  of  the  doctrine  of  presumptions.  Thus, 
when  the  actual  seisin  of  a  testator  cannot  be  proved,  it  will  be 
presumed  from  facts  which  show  that  he  acted  as  owner  of  the 
property,  e.  g.  by  the  production  of  leases  granted  by  him,  &c. ; 
and  the  difficulty  of  proving  that  a  man  died  intestate  is  met  by 
allowing  the  fact  to  be  presumed  on  the  production  of  letters  of 
administration.  Again,  children  bom  in  wedlock  are  presumed  to 
be  the  children  of  the  husband,  though  they  may  be  bom  the  very 
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day  after  the  mairiage ;  and  the  fact  of  a  mairiage  being  proved, 
the  law  presumes  that  all  circumstances  existed  necessary  to  make 
it  a  valid  one.  A  presumption,  too,  may  arise  in  favour  of  the 
death  of  a  party  after  the  lapse  of  many  years  since  he  was  last 
heard  of ;  but  the  general  rule  that  a  person  who  has  been  unheard  of 
for  seven  years  is  to  be  considered  as  dead  {Nepean  v.  Doe),  does 
not  seem  to  apply  as  between  vendor  and  purchaser,  and  to  raise 
the  presumption  the  particular  circumstances  of  each  case  must  be 
considered.  Presumptions  will  also  sometimes  be  raised  that 
females  of  an  advanced  age  are  past  the  age  of  ohildbearing. 
Thus  it  has  been  presumed  that  a  woman  of  fifty-eight  and 
unmarried  was  one  who  was  not  likely  to  have  any  issue.  {M%k% 
V.  Knight;  and  see  Re  Widdo.)  But  if  the  woman  is  married, 
unless  she  has  been  married  for  a  very  long  time  without  having 
had  children  {Re  Millner)^  the  court  will  not  treat  her  as  past 
ohildbearing,  even  though  she  be  more  than  fifty-four  years  of 
age,  as  where  she  has  only  been  married  three  years.  {Croxion 
v.  May,) 

(2).  What  Evidence  of  the  Execution^  Attestation^  Perfection^  and 
generally  of  the  Validity  of  the  Deedsy  8fC.  abstracted^  ought 
to  be  required  f 

We  now  come  to  speak  of  the  proof  you  should  require  of  deeds, 
documents,  &c.  You  must  bear  in  mind  that  all  our  subsequent 
remarks  are  made  subject  to  the  provisions  of  the  Vendor  and 
Purchaser  Act,  1874,  and  the  Conveyancing  Act,  1881,  as  to 
proof  by  recitals,  and  that  the  proofs,  which  we  now  mention  as 
being  such  as  you  are  entitled  to,  can  only  be  required  by  you 
when  those  statutes  do  not  apply,  and  when  the  contract  under 
which  you  have  purchased  is  silent  on  the  point. 

(a)  As  to  Proof  of  Deeds  generally. — The  mere  production  of 
these,  however  recent  they  may  be,  is  generally  deemed  sufficient. 
In  strictness  you  are  entitled  to  have  the  due  execution  proved  by 
the  attesting  witness,  but  this  is  seldom  insisted  on  unless  there 
are  suspicious  circumstances  attending  the  execution.  Deeds 
thir<7  years  old  prove  themselves,  provided  they  come  from  the 
hands  of  the  proper  party,  and  possession  has  been  held  con- 
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sistently  with  their  provisions.  {Doe  y.  Wooley.)  This  rule  applies 
not  only  to  deeds,  but  to  bonds,  receipts,  letters,  &o.  But  even  in 
the  ease  of  deeds  thirty  years  old,  if  there  are  any  erasures  or 
interlineations  you  are  entitled  to  have  the  deed  fully  proved,  and 
the  blemishes  explained.  For  if  these  are  in  a  material  portion 
of  the  deed  they  make  the  deed  void.  {Piggofs  Case,)  A  mere 
immaterial  alteration,  however,  will  not  now  affect  the  validity  of 
a  deed ;  and  the  presumption  is  that  all  alterations  in  deeds  were 
made  before  execution.  When  you  find  erasures  or  interlineations 
you  should  look  at  the  attestation  clause  to  see  if  they  are  there 
notioed,  and  if  they  are  not  you  should  make  inquiries.  (See 
Fitzgerald  v.  Fauconberg.)  When  a  deed  requires  registration  (as 
it  does  when  it  conveys  land  in  Middlesex  or  Yorkshire  (including 
£ingston-on-Hull),  under  the  several  statutes  relating  thereto)  it 
should  be  seen  that  there  is  indorsed  on  the  deed  a  memorandum 
signed  by  the  deputy  registrar,  this  being  evidence  of  its  due 
registration.  If  no  memorandum  is  indorsed,  then  a  search  must 
be  made  in  the  registiy.  You  are  not  bound,  with  regard  to 
lands  in  Middlesex,  to  make  this  search,  and  will  not  be  affected 
by  any  prior  incumbrance,  even  though  it  be  duly  registered,  if 
you  have  not  notice  of  it ;  but  as  to  lands  in  Yorkshire  the  Begistry 
Act,  1884,  has  provided  that  mere  registration  shall  be  sufficient 
without  notice ;  and,  therefore,  whether  you  search  or  not,  with 
regard  to  lands  in  Yorkshire,  you  are  deemed  to  have  notice  of  aU 
conveyances,  &c.  registered  affecting  the  lands ;  and  as  to  lands  in 
Middlesex,  though  you  are  not  bound  to  search,  yet  if  you  do 
search,  you  wiU  be  deemed  to  have  notice  of  every  document 
registered  during  the  period  through  which  you  extend  your 
search.  {Hodgson  v.  Dean.)  You  should  be  particular  in  looking 
at  the  stamps  on  the  documents  to  see  that  they  are  sufficient 
in  amount.  If  they  are  not,  you  should  require  the  vendor  to 
stamp  them  properly. 

If  the  deed  has  been  executed  under  a  power  of  attorney,  you 
should  see  that  the  power  (which  must  be  under  seal)  is  produced 
to  you.  It  is  not  usual  to  ask  for  evidence  of  the  execution  of  the 
power,  but  as  the  donor's  death  revokes  it,  you  should  require 
proof  that  he  was  alive  at  the  time  it  was  acted  upon.  Such  proof 
might  consist  in  the  production  of  a  certificate  of  the  death  of  the 
donor,  showing  him  to  have  died  subsequent  to  the  execution  of 
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the  deed.  There  will  be  a  presumption  that  the  power  was  not 
expressly  revoked,  unless  the  contrary  be  shown.  These  observa-' 
tions  are,  however,  now  subject  to  the  provisions  of  the  Con- 
ire3ranoing  Act,  1882,  which  by  sect.  8  provides,  that  if  a  power  of 
attorney  is  given  for  valuable  consideration,  and  is  in  the  in- 
strument creating  it  expressed  to  be  irrevocable,  then,  in  favour  of 
a  purchaser,  the  power  cannot  be  revoked  either  expressly  or  by^ 
the  donor's  death,  marriage,  lunacy,  unsoundness  of  mind  or 
bankruptcy,  but  the  donee  may  act  in  spite  of  such  occurrenoes.' 
And  further,  the  purchaser  is  not  to  be  prejudicially  affected  by^ 
notice  of  an  express  revocation,  or  of  facts  which  would  otherwiser 
oonstitnte  an  implied  one.  The  act  only  applies  to  powers  created 
after  1882.  Sect.  9  of  the  same  act  provides,  that  if  a  power  of 
attorney  (created  after  1882),  whether  given  for  valuable  oon-* 
sideration  or  not,  is  by  the  instrument  creating  it  expressed  to  be 
irrevocable  for  a  fixed  time  not  exceeding  a  year  from  the  making 
thereof,  then  in  the  favour  of  a  purchaser  the  power  is  irrevocable, 
either  expressly  or  impliedly,  during  that  fixed  time,  and  the 
donee  may  do  any  act  under  it  during  that  fixed  time,  notwith- 
standing  anything  amounting  to  revocation;  nor  will  notice  of 
express  revocation  or  of  the  donor's  death,  marriage,  &c.,  prejudice 
the  purchaser  or  the  donee.  The  donee  of  a  power  of  attorney  ought 
to  exercise  it  not  in  his  own  but  in  the  donor's  name,  and  formerly 
if  he  used  his  own  name  only,  he,  and  not  his  principal,  would  bcr 
bound ;  but  a  change  is  effected  in  this  rule  by  sect.  46  of  the 
Conveyancing  Act,  1881  (and  which  applies  to  powers  created  by 
instruments  dated  either  before  or  after  the  commencement  of  the 
act).  This  section  enables  the  donee  to  execute  the  power  in  his 
own  name  if  he  thinks  fit,  and  the  power  so  executed  will  be 
binding  on  the  donor.  Again,  by  sect.  47  of  the  same  act,  any 
person  making  a  payment  or  doing  an  act  in  good  faith  under  a 
power  of  attorney  is  exempted  from  liability  in  case  the  power  has 
been  either  expressly  or  impliedly  revoked,  if  he  had  no  notice  of 
such  revocation.  The  section  only  applies  to  payments  and  acts 
made  or  done  after  1882.  Provisions  are  also  made  for  the  deposit 
in  the  Supreme  Court  of  powers  of  attorney,  but  these  we  shall 
examine  later  on.  You  will  then  bear  these  points  in  mind  when 
you  come  across  a  deed  which  has  been  executed  under  a  power  of 
attorney.    When  a  deed  is  not  produced,  and  its  loss  is  set  up  as 
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the  reason  for  non-production,  you  are  entitled  to  proof  of  its  exe- 
cution, and  to  evidence  of  its  contents.  An  attested  copy  ja  often 
received ;  but  you  should  abo  insist  on  having  some  evidence  of 
the  alleged  loss,  and  also  that  diligent  search  has  been  made  for  it. 
If  you  accept  a  copy  as  evidence,  take  care  that  it  is  a  copy  of  the 
original,  A  copy  of  a  copy  is  not  evidence.  Of  deeds  required 
by  law  to  be  enrolled  an  examined  copy  is  sufficient  evidence  of 
the  originals ;  and  the  recital  of  a  deed  is  evidence  of  its  existence 
against  all  persons  executing  the  deed  containing  the  recital.  And 
further,  as  we  have  already  seen,  the  Vendor  and  Purchaser  Act 
makes  recitals  in  a  deed  twenty  years  old  sufficient  evidence  of 
the  truth  of  the  facts  recited.  (See  Bolton  v.  Tt^  London  School 
Boards  ante^  p.  94.) 

(b)  A  private  act  of  parliament  which  is  directed  to  be  noticed 
as  a  public  one  is  proved  by  production  of  the  Queen's  printers' 
copy,  and  it  is  unnecessary  to  show  that  the  copy  is  in  fact  one  so 
printed  i£  it  purports  to  be  printed  either  by  the  Queen's  printers  or 
imder  the  superintendence  or  authority  of  Her  Majesty's  Stationery 
Office  (8  &  9  Yict.  c.  113,  s.  3,  and  45  Vict.  c.  9).  In  other  cases 
the  act  must  be  proved  by  a  copy  examined  with  the  original. 

(c)  Awards  imder  an  Indosure  Act  are  proved  by  a  copy  or 
extract  signed — (1)  By  a  proper  officer  of  the  court  if  the  enrol- 
ment has  been  made  in  the  High  Court ;  (2)  by  the  clerk  of 
peace  of  the  county  or  his  deputy  if  it  has  been  made  with  the 
clerk  of  the  peace. 

(d)  Copyhold  assurances  are  proved  by  copies  of  the  court  roll 
signed  by  the  steward ;  as  a  rule,  evidence  of  his  handwriting  is 
not  insisted  on. 

(e)  As  to  a  lease  and  release,  the  recital  of  a  lease  for  a  year 
in  any  conveyance  executed  before  the  15th  May,  1841,  is,  by 
4  &  5  Yict.  c.  21,  sufficient  evidence  of  the  execution  of  such  lease. 

(f)  As  to  deeds  acknowledged  by  married  women  prior  to  the 
Ist  January,  1883,  under  the  Fines  and  Eecoveries  Act,  you 
should  see  that  the  certificate  of  acknowledgment  has  been  pro- 
perly completed,  and  require  proof  that  it  has  been  duly  filed. 
(See  poatf  Part  II.) 

(g)  A  fine  is  proved  by  the  chirograph,  as  it  is  called,  or  by  an 
exemplification  under  seal  of  the  court,  or  by  a  copy  examined  with 
the  original  roll  and  proved  by  the  oath  of  the  examiner. 
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(h)  A  reooveiy  is  proved  by  an  exempUfloation,  or  by  an  exa- 
mined copy.  And  by  14  Oteo.  2,  c.  20,  after  twenty  years  all 
reooveries  shall  be  deemed  good  and  valid,  if  it  appears  on  the  face 
of  them  that  there  was  a  tenant  to  the  writ,  and  the  person  joining 
in  them  had  a  soffioient  estate  and  power  to  sufEer  the  reoovery, 
notwithstanding  the  deed  or  deeds  for  maldng  the  tenant  to  the 
pneoipe  may  have  been  lost  or  not  appear. 

(i)  Disentailing  assurances  and  other  deeds  enrolled  in  Chancery 
are  proved  by  certificates  of  enrolment,  signed  by  the  proper 
officer,  and  such  certificates  are  sufficient  primA  facie  evidence  of  due 
enrolment.  Copies  of  all  enrolments,  stamped  with  the  seal  of 
the  Chancery  Enrolment  Office,  are  as  good  evidence  as  the  oii« 
ginal  enrolments.     (12  &  13  Yict.  o.  109,  ss.  18, 19.) 

(j)  A  grant  from  the  crown  is  proved  by  an  exemplification  or 
certified  copy. 

(k)  A  will  is  proved  by  the  production  of  the  probate,  or,  if  that 
is  lost,  by  an  office  copy,  and  this  even  though  it  relates  to  real 
estate  and  has  not  been  proved  in  solemn  form,  or  declared  valid 
in  a  contentious  matter.  (20  &  21  Yict  c.  77,  s.  64.)  The  names 
of  the  witnesses  to  the  will  should  be  noted ;  for  should  a  devisee, 
through  whom  the  title  is  derived,  be  also  a  witness  to  the  will,  the 
devise  to  him  will  be  void.  (1  Yict.  c.  26,  s.  IS.)  The  same  Je- 
suit will  follow  if  the  witness  was  the  wife  or  husband  of  the 
devisee.  But  a  gift  to  a  person  by  will  i&  not  revoked  by  his  or  her 
subsequently,  and  before  the  testator's  death,  marrying  one  of  the 
attesting  witnesses.  Here  the  date  of  the  will,  not  of  the  testator's 
death,  is  considered.     {Tliorpe  v.  Beatwick,) 

If  the  will  has  not  been  proved  the  purchaser  of  real  property 
devised  by  the  will  must  be  satisfied  with  production  of  the  will 
itself  and  evidence  of  its  due  execution  in  accordance  with  the  Wills 
Act,  1837 ;  for,  as  far  as  regards  real  property,  a  will  operates  as 
a  conveyance  without  being  proved  in  the  Court  of  Probate. 

(1)  As  to  enfranchised  copyholds.  If  they  have  been  enfran- 
chised under  the  Acts  of  1841,  1843,  and  1844,  it  is  carried  out  by 
deed,  and  the  deed  will  be  proved  in  the  ordinary  way.  If  it  has 
been  effected  under  the  Acts  of  1852  and  1858,  there  will  be  no 
deed,  but  simply  an  award  of  the  Commissioners,  which  must  have 
been  duly  confirmed.  An  enfranchisement  may  be  presumed  from 
long  possession.     {Roe  v.  Ireland,) 
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(m)  A  feoffment.  When  you  come  aoross  a  feofibnent  you  should 
see  that  a  memorandum  of  livery  of  seisin  is  endorsed.  On  finding 
SQoh  a  memorandum  you  are  entitled  to  presume  that  livery  was 
duly  made,  unless  possession  has  not  gone  consistently  with  the 
provisions  of  the  deed,  in  which  case  the  livery  must  be  proved. 
In  the  absence  of  the  memorandum  the  seisin  of  the  feoffee  will 
have  to  be  proved,  as  mentioned  ^09^,  p.  104. 

(n)  Bargain  and  sale.  With  regard  to  this,  see  first  that  it  is 
founded  on  a  pecuniary  consideration,  that  no  use  is  limited  on  the 
fieisin  of  the  bargainee  (unless  a  trust  was  intended  to  be  created), 
and  that  a  memorandum  of  due  enrolment  is  endorsed.  You  are 
then  entitled  to  take  it  for  granted  that  the  deed  was  duly  exe- 
cuted,    (See  Winscomb  v.  Bunch.) 

(o)  GKft.  If  you  meet  with  a  voluntary  deed  of  gift  you  should 
enquire  if  the  donor  was  solvent  at  the  time  he  executed  it.  If 
the  answer  is  unsatisfactory,  and  there  is  reason  to  believe  that  the 
donor  is  stiU  indebted,  you  should  refuse  to  accept  the  title.  If 
the  deed  is  less  than  two  years  old  you  should  also  in  this  case 
decUne  to  complete,  even  though  the  vendor  was  solvent  at  the 
time.  Por  by  the  bankruptcy  laws  a  voluntary  deed  (if  made  by 
a  trader  under  the  Act  of  1869  and  in  all  cases  under  the  Act  of 
1883)  is  void  against  the  iarustee  in  his  bankruptcy  if  he  becomes 
bankrupt  within  two  years  of  its  date,  and  if  he  becomes  bankrupt 
within  ten  years  thereafter  it  is  void,  imless  proof  can  be  given 
that  he  was  able  to  pay  all  his  debts  without  the  aid  of  the  pro- 
perty comprised  in  the  settlement.  And  such  a  conveyance  can 
be  impeached  by  or  on  behalf  of  creditors  at  any  distance  of  time,  on 
the  ground  that  the  voluntary  grantor  was  insolvent  at  the  time  of 
executing  the  deed  under  13  Eliz.  c.  6.  (See  The  Three  Towns 
Building  Co.  v.  Maddison.)  Moreover,  as  a  voluntary  deed  can  be 
defeated  by  a  subsequent  sale  for  value  by  the  donor,  proof  should 
be  required  that  he  died  without  having  made  any  such  subsequent 
conveyance,  and  that  in  necessary  cases  he  is  dead. 

(3)  As  to  Evidence  of  Matters  of  Fact. 

Tins  subject  may  be  roughly  divided  into  two  branches — evi- 
dence of  positive  facts  or  proof  that  a  certain  state  of  affairs  exists, 
and  evidence  of  negative  facts  or  proof  that  a  certain  state  of  affairs 
does  not  exist.    Under  the  first  head  we  propose  to  make  a  few 
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remarks  on  the  evidence  required  to  verify  identity  of  the  parcels, 
of  seisin,  of  births,  deaths  and  marriages,  of  pedigree,  of  redemp- 
tion of  the  land  tax,  of  payment  of  succession  duty,  of  the  pay- 
ment of  the  purchase-money,  of  peculiar  customs  in  copyhold 
manors.  Under  the  second  head  we  propose  to  consider  briefly 
what  evidence  you  should  ask  for  as  to  intestacy,  freedom  from 
tithes,  that  an  estate  tail  has  not  been  barred,  failure  of  issue,  the 
non-existence  of  easements. 

(a)  Evidence  of  Positive  Facts — 

Identity. — Sometimes  you  will  find  that  the  description  of  the 
parcels  has  been  altered,  or  that  they  are  described  in  one  way  in 
one  deed,  and  in  another  way  in  another  deed.  In  such  a  case 
you  should  require  to  be  satisfied  that  the  parcels  as  described  in 
the  deeds  are  identical  with  those  contracted  to  be  sold ;  evidence 
of  this  may  be  given  by  means  of  old  plans,  leases,  parish  assess- 
ments, declarations  of  old  persons  as  to  the  identity  of  the  property, 
and  as  to  the  xminterrupted  enjoyment  of  it  by  the  vendor  and  his 
ancestors,  or  the  person  from  whom  he  bought  it,  &c. 

Seisin. — Evidence  of  seisin  may  be  proved  by  oiroumstances 
showing  that  the  person  whose  seisin  has  to  be  proved,  dealt  with  ! 

the  land  in  the  character  of  a  man  who  had  taken  legal  possession  l 

of  it;  thus  the  production  of  leases  granted  by  him,  and  which 
liave  been  followed  by  possession  or  the  payment  of  rent  {Clarkson 
V.  Woodhouse)y  the  assessments  to  the  poor  rates,  land  tax,  and 

other  evidence  of  this  nature,  will  be  deemed  sufficient. 

I 
I 

Births^  Deaths  and  Marriages. — These  may  be  proved  by  recitals 
in  deeds,  &c.  twenty  years  old  under  the  Vendor  and  Purchaser 
Act,  1874,  or  by  certificates  obtained  from  the  proper  registers,  or 
certified  extracts  from  non-parochial  registers  deposited  with  the 
Eegistrar-General.  (3  &  4  Vict.  c.  92,  s.  9.)  When  certificates 
cannot  be  obtained,  declarations  by  members  of  the  family,  entries 
in  family  bibles  and  other  books,  if  made  by  a  member  of  the 
family,  &c.,  are  receivable  as  evidence.  This  evidence  can  also  be 
corroborated  by  statutory  declarations  of  members  of  the  family 
or  relations.  The  reason  for  requiring  the  entries  in  books,  &c., 
and  declarations  to  be  made  by  a  member  of  the  family,  is  that  the 
law  presumes  that  not  only  are  they  the  persons  most  likely  to 
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know  the  truth,  but  at  the  same  time  they  are  the  least  subject  to 
the  temptation  to  exceed  or  fall  short  of  it.  (See  Whitelocke  v. 
Baker.)  But  as  between  vendor  and  purchaser,  declarations  of 
persons  not  aotuallj  members  of  the  family,  but  well  acquainted 
with  them,  may  be  taken  as  proof. 

It  would  seem,  from  the  recent  case  of  Haines  y.  Guthrie^  that 
though  such  evidence  is  admissible  to  establish  the  descent  of  one 
person  from  another,  it  is  not  admissible  to  prove  that  a  person 
was  bom,  married  or  died  on  any  particular  date.  It  must  be 
strictly  confined  to  pedigree. 

Pedigree. — ^The  proof  of  a  pedigree  will,  of  course,  include  the 
births,  marriages  and  deaths  of  the  persons  who,  from  the  pedigree, 
appear  to  have  been  bom,  married  or  died.  It  will  further  involve 
the  negative  proof  in  some  instances  that  a  person  died  without 
having  married  or  without  having  had  issue.  The  first  thing  to 
be  proved  is  that  the  person  from  whom  the  descent  is  traced  was 
a  ^  purchaser"  within  the  legal  meaning  of  the  word.  Where  the 
descent  took  place  before  1834,  the  seisin  of  the  ancestor  will  have 
to  be  established,  if  such  ancestor  took  as  an  heir  and  was  not 
himself  the  purchaser.  Next  the  death  and  intestacy  of  the  an- 
cestor must  be  shown ;  then  the  relationship  of  the  person  alleged 
to  be  the  heir  must  be  put  in  proof  by  declarations  and  other  such 
secondary  evidence.  As  to  failure  of  issue,  it  seems  that  there  is 
a  presumption  that  a  person  shown  to  be  dead  died  unmarried  and 
without  issue.  {Doe  v.  Deakin.)  Then  the  legitimacy  of  an  heir 
may  be  required  to  be  established ;  we  have  seen  that  there  is  a 
presumption  that  a  child  bom  in  wedlock  is  legitimate,  and  the 
presumption  may  be  strengthened  by  certificates  of  birth,  declara- 
tions, &c.  Sometimes  the  register  of  a  baptism  states  the  fact  of 
illegitimacy ;  such  a  statement,  however,  does  not  seem  entitled  to 
much  weight.  Nor  are  the  declarations  of  the  parents  themselves 
after  the  birth  evidence  that  can  be  relied  on  to  prove  legitimacy. 
As  a  rule,  strict  proof  of  a  pedigree  is  not  frequently  insisted  on 
from  the  mere  difficulty  that  exists  of  procuring  a  completely  satis- 
factory evidence. 

liedemption  of  the  Land  Tax. — This  is  proved  by  the  production 
of  the  certificate  of  the  commissioners,  the  receipt  of  the  cashier  of 
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the  Bank  of  England,  and  the  memorandum  of  registration. 
(42  Geo.  3|  o.  116,  and  see  Buchanan  y.  Pouktan.) 

Payment  of  Succession  Duty. — ^It  will  be  adviflable,  in  the  first 
plaoe,  to  remind  you  in  a  few  words  in  what  oases  a  liability  to 
pay  suooession  duty  attaohes.  The  effeoi  of  16  &  17  Yiot.  o.  51, 
is  as  follows : — 

(1)  Wheneyer  anyone  beneficially  takes  property,  or  the  income 
thereof,  by  the  death  of  a  person  dying  after  the  19th  of  May, 
1853,  whether  by  the  effect  of  some  instrument  or  by  the  deyolu- 
tion  of  law,  he  becomes  a ''  successor,"  and  is  liable  to  pay  suooession 
duty. 

(2)  If  a  joint  tenant  dies  after  the  date  named,  the  surriying 
joint  tenant  must  pay  duty  on  the  beneficial  interest  accruing  to 
him  by  the  survivorship. 

(3)  If  A.  has  a  general  power  of  appointment  under  a  disposition 
of  property  taking  effect  on  the  death  of  a  person  dying  after  that 
date,  and  he  exercises  that  power,  he  (A.)  must  pay  duty ;  if  the 
power  is  a  limited  or  special  one,  the  person  to  whom  the  property 
is  appointed  must  pay  the  duty. 

(4)  Where  the  property  is  subject  to  a  charge,  estate  or  interest, 
determinable  by  the  death  of  any  person,  or  at  any  period  ascer- 
tainable only  by  reference  to  death,  the  increase  of  benefit  aocaiiing 
to  any  person  by  the  extinction  of  the  charge,  makes  him  a  suc- 
cessor, and  thus  liable  to  pay  duty. 

(5)  In  any  disposition  of  property  which  is  not  a  sale,  or  which 
does  not  confer  an  interest  expectant  on  death  on  the  person  in 
whose  favour  it  is  made,  but  which  is  accompanied  by  some 
reservation  or  assurance  of,  or  contract  for,  any  benefit  to  the 
grantor  or  any  other  person  for  life,  or  for  any  period  ascertainable 
only  by  reference  to  death,  the  person  whose  interest  is  rendered 
more  valuable  by  the  determination  of  such  benefit  will  have  to 
pay  duty  on  the  increased  value  of  his  interest  in  the  property,  the 
succession  here  being  deemed  equal  in  annued  value  to  the  yearly 
value  of  the  benefit  so  reserved. 

(6)  Dispositions  to  take  effect  at  a  period  depending  on  death, 
or  made  for  evading  duty,  will  confer  successions,  and  persons 
taking  under  such  dispositions  will  have  to  pay  duty.  If  a  person 
makes  a  disposition  of  property  in  such  a  way  that  he  will  acquire 
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an  interest  in  it  again  on  the  death  of  any  person  dying  after  the 
given  date,  he  will  not  have  to  pay  duty  as  a  suoeessory  except  in 
the  case  where  he  is  entitled  to  the  property  he  so  disposes  of  on  the 
death  of  some  person  dying  after  the  date  specified  in  the  act,  and 
that  person  has  died  during  the  continuance  of  the  disposition. 
The  object  of  this  is  to  prevent  persons  evading  a  liability  to  pay 
duty,  by  settling  the  property  during  the  life  of  the  predecessor  in 
saoh  a  way  that  it  shall  seem  to  come,  not  as  a  consequence  of  the 
death  of  the  predecessor,  but  as  a  consequence  of  the  death  of  some 
person  whidi  gives  them  back  the  property  by  virtue  of  a  dis- 
position made  by  themselves. 

(7)  Where  a  succession,  before  falling  into  possession,  has  become 
vested,  by  alienation  or  any  title  not  conferring  a  new  succession, 
in  any  other  person,  the  duty  is  payable  just  the  same ;  such,  also, 
will  be  the  case  where  the  title  to  any  succession  has  been  accelerated 
by  the  extinction  or  surrender  of  any  prior  interest. 

(8)  GKfts  to  charities  are  liable  to  a  duty  of  10  per  cent. 

(9)  Sect.  18  of  the  Act  makes  certain  exemptions  where  the 
whole  successions  from  the  same  predecessor  are  not  of  the  value 
of  100/. ;  where  the  whole  succession  is  of  less  value  than  20/. ;  and 
m  some  other  oases,  e.  g.  where  the  successor  is  a  husband  or  vnf  e  of 
the  predecessor. 

(10)  The  duty  becomes  due  on  the  successor  becoming  entitled 
in  possession. 

(11)  The  successor's  interest  is  to  be  considered  to  be  of  the 
value  of  an  annuity  equal  to  the  annual  value  of  the  property 
during  his  life,  or  any  less  period  for  which  he  may  be  entitled 
thereto ;  the  annuity  is  to  be  calculated  according  to  certain  tables 
annexed  to  the  act;  and  the  duty  is  to  be  paid  by  eight  half- 
yeaily  instalments,  the  first  to  become  due  twelve  months  after  the 
sacoessor  becoming  entitled  in  possession.  But  if  the  successor  die 
before  all  the  instalments  become  due,  then  any  instalments  not 
due  at  his  decease  will  cease  to  be  payable,  except  in  the  case  of  a 
suooessor  competent  to  dispose  by  will  of  a  continuing  interest  in 
the  property,  when  the  unpaid  instalments  will  be  a  continuing 
charge  on  the  property  and  be  payable  by  the  owner  for  the  time 
being  thereof. 

(12)  The  duty  imposed  is  a  first  charge  on  the  interest  of  the 
sucoessor  and  of  all  persons  claiming  in  his  right,  and  also  on  the 
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interest  of  the  suooessor  while  the  property  lemams  in  the  owner- 
ship  or  control  of  the  suooessor  or  his  trustee,  or  of  the  hushand  of 
any  wife  who  shall  be  successor.  It  will  further  have  priority  over 
all  charges  and  interests  created  by  the  successor,  but  will  not  a£Pect 
or  charge  any  of  his  real  property  other  than  that  comprised  in  the 
succession. 

Such  are  some  of  the  main  provisions  of  the  Suocession  Duty  Act, 
but  it  is  an  enactment  of  such  intricacy  and  complication  that  you 
should,  in  every  case  where  a  question  of  succession  duty  arises,  con- 
sult the  act  itself,  and  also  look  at  some  of  the  important  cases  which 
have  been  decided  on  the  construction  of  it.  It  will  not  be  going  too 
far  to  advise  you  to  make  an  enquiry  as  to  the  payment  of  suoces- 
sion duty  in  every  case  in  which  you  find  that  a  person  has  acquired 
property  by  the  death  of  some  person  dying  after  the  19th  May, 
1853.  As  to  the  evidence  you  may  ask  for  that  the  duty  has  been 
paid,  sect.  52  of  the  act  provides  that  the  receipt  for  the  duiy  and 
a  certificate  of  payment  shall  exonerate  a  bond  fide  purchaser  for 
valuable  consideration,  and  without  notice,  from  such  duty,  not- 
withstanding any  suppression  or  misstatement  in  the  account. 

The  Payment  of  the  Purchase-Money. — ^This  is  proved  by  the 
receipts  for  the  same  contained  in  the  body  of  the  deed  and 
endorsed  thereon.  If  the  deed  is  dated  before  1882,  you  should  see 
that  both  these  receipts  are  mentioned,  and  you  should  bear  in 
mind  the  case  of  Kennedy  v.  Oreen^  where  the  unusual  position  of 
the  receipt  on  the  back  of  a  deed  was,  with  other  circumstances, 
considered  as  important,  as  showing  that  a  purchaser  had  not 
exercised  due  diligence,  which  would  have  led  to  the  discovery  of  a 
fraud.  The  absence  of  any  receipt  is  notice,  in  equity,  to  the  pur- 
chaser that  it  has  not  been  paid,  and  in  such  a  case  positive  proof 
of  payment  should  be  required.  As  to  deeds  executed  after  1^81, 
the  Conveyancing  Act  provides  (s.  55),  that  either  the  receipt  in  the 
body  of  the  deed,  or  that  endorsed  thereon,  shall,  in  favour  of  a 
subsequent  purchaser,  without  notice  that  the  money  has  not  been 
paid,  be  sufficient  evidence  of  the  payment  of  such  money. 

Customs  in  Copyhold  Tenures. — When  the  land  the  subject  of  the 
abstract  is  copyhold,  evidence  should  be  asked  for  as  to  the  existence 
and  nature  of  any  peculiar  customs  which  may  be  incident  to  it 
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Li  practice  the  certificate  of  the  steward  of  the  manor  is  received 
as  evidence,  but  strict  evidence  would  consist  of  presentment  of  the 
homage  and  proof  from  the  rolls  that  any  particular  custom  had 
been  followed  in  most  cases.  Evidence  of  reputation  is  also 
admissible^ 

Acknofcledgment  by  a  Married  Woman. — The  acknowledgment  of 
a  deed  by  a  married  woman  when  such  acknowledgment  is  neces-* 
sary  under  the  Fines  and  Recoveries  Act  {as  to  when  this  is  neces- 
sary, see  posiy  p.  173),  is  proved  by  a  copy  of  the  certificate  of 
acknowledgment  filed  in  court  signed  by  the  proper  officer.  (3  &  4 
WiU.  4,  c.  74,  s.  88.)  And  it  must  also  be  seen  that  a  memoran-^ 
dam  of  the  acknowledgment  is  indorsed  on  the  deed,  that  it  is  in  the 
form  given  in  the  statute,  and  that  it  is  signed  by  the  commissionen^ 
taking  the  acknowledgment.  But  as  to  deeds  requiring  acknow-» 
ledgment  executed  since  1882,  the  production  of  the  certificate  is 
no  longer  necessary,  but  the  indorsed  memorandum  alone  is  con- 
clusive evidence  that  the  proper  forms  have  been  gone  through. 
We  shall  speak  later  on  as  to  the  mode  in  which  these  acknow* 
ledgments  are  to  be  taken  under  the  Conveyancing  Act^  1882. 

Aiiestatian  of  Instruments. — Certain  deeds  and  instruments  are 
required  to  be  executed  in  certain  ways  and  attested  with  certain 
formalities.  In  these  cases  you  should  see  that  the  statutory  re- 
quirements have  been  duly  complied  with.  Thus,  bills  of  sale  must 
be  attested  with  certain  formalities  (as  to  which  vide  post,  Part  II.) ; 
again,  conveyances  within  the  Mortmain  Acts  require  two  witnesses 
and  other  formalities ;  appointments  of  guardians  to  infants  by 
their  fathers  require  two  witnesses  (12  Cor.  2,  c.  24,  s.  8) ;  memorials 
for  registration  of  deeds  relating  to  property  in  Middlesex  and 
Torkfihire  require  two  witnesses;  and  wills  of  real  property  executed 
before  1837,  require  three,  and  if  executed  since  then  two,  witnesses. 

Licences. — ^When  you  find  a  provision  in  a  head  lease  that  no 
assignment  or  underlease  shall  be  made  without  the  lessor's  licence^ 
and  your  title  comes  through  an  assignment  or  underlease,  you  must' 
Have  evidence  of  the  giving  of  such  licence.  The  production  of  the 
Iftflt  receipt  for  rent  will  now  be  sufficient  evidence  of  this  (vide 
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ieot.  8)  sab-ss.  4  and  6,  of  the  Gonveyanoing  Act,  1881,  and  anie^ 
p.  96). 

(b)  Evidence  of  Negaiite  Fach — 

Intestacy. — The  production  of  letters  of  administration  to  a 
deceased  person's  estate  are  generally  accepted  as  evidence  that  he 
died  intestate.  Searches  for  a  will  may  also  be  made  in  the 
probate  registries  of  districts  where  it  is  likely  that  a  will  may  be 
deposited. 

Freedom  from  Tithes. — ^If  the  land  is  alleged  to  be  free  from  tithes 
the  award  of  the  commissioners  to  that  effect  should  be  produced, 
for  these  commissioners  have  power  to  make  a  binding  decision  as 
to  the  existence  of  any  modes  of  composition  or  claim  of  exemption 
from  tithes.     (See  6  &  7  WiU.  4,  c.  71,  s.  45.) 

That  an  Estate  Tail  has  not  been  barred. — ^It  is  sometimes  neces- 
sary to  require  proof  of  this:  in  cases,  for  instance,  where  the 
title  is  traced  through  a  person  who  took  as  heir  to  a  tenant  in 
tail.  The  fact  that  the  ancestor  did  not  bar  the  entail  should  be 
ascertained  by  a  search  in  the  Chancery  Enrolment  Office  for  a 
disentailing  deed. 

Failure  of  Issue. — ^In  proving  pedigrees  it  is  sometimes  neoessary 
to  ask  for  evidence  that  some  person  or  other  had  no  issue.  We 
have  already  mentioned  that  it  is  presumed  that  a  person  who  is 
shown  to  be  dead,  died  unmarried  and  without  issue.  This  pie- 
sumption  may  be  corroborated  by  a  statutory  declaration  as  to  the 
fact. 

Easements. — ^A  general  inquiry  should  be  made  as  to  whether 
there  are  any  rights  of  way  or  other  easements  affecting  the  pro- 
perty sold.  Strict  proof  that  there  are  none  cannot,  of  course,  be 
insisted  on,  for  the  presumption  is,  that  they  do  not  exist,  and  the 
vendor  cannot  be  expected  to  prove  a  negative.  Easements,  as 
you  know,  may  arise  by  a  grant,  either  express  or  implied,  or  by 
prescription,  or  in  some  cases  by  necessary  implication,  as  where 
the  easement  is  a  way  of  necessity  without  which  the  property 
eannot  be  enjoyed.     {Corporation  of  London  v.  Biggs.)    As  to  the 
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aoqmrement  of  easements  by  prescription,  you  should  refer  to  the 
PresoriptLon  Act  (2  &  3  Will.  4,  o.  71),  an  outline  of  which  has 
been  already  given.     (See  ante^  p.  86.) 


(4)  As  to  the  Proof  of  Proceedings  in  Courts  of  Law. 

Frooeedings  affecting  the  estate  may  have  taken  place  in 
Chancery,  in  bankruptcy,  or  in  limacy.  Proceedings  in  the  old 
oourte  of  law  and  equity  are  proved  by  exempUfications  under 
the  seal  of  the  court,  or  authenticated  by  the  signature  of  the 
judge  if  the  court  has  no  seal.  Proof  of  the  seal  or  signature 
is  rendered  tmnecessary  by  8  &  9  Yict.  c.  43.  By  the  Eules  of 
the  Supreme  Court,  1883,  office  copies  of  all  pleadings,  records 
and  documents  filed  in  the  High  Court  are  admissible  in  evidence 
in  aQ  causes  and  matters,  and  between  all  parties  and  persons  to 
ihe  same  extent  as  the  original  would  be  admissible ;  proceedings 
in  bankruptcy  are  proved  by  copies  certified  in  the  manner  directed 
by  the  various  acts ;  and  the  Act  of  1883  provides  that  any 
petition  or  copy  of  a  petition,  any  order  or  certificate  or  copy 
thereof,  any  instrument  or  copy  of  an  instrument,  affidavit  or 
document  made  or  used  in  the  course  of  any  bankruptcy  proceed- 
ings or  other  proceedings  had  under  that  act,  shall,  if  it  appears  to 
be  sealed  with  the  seal  of  any  court  having  jurisdiction  in  bank- 
ruptcy, or  puiports  to  be  signed  by  any  judge  thereof,  or  is 
certified  as  a  true  copy  by  any  registrar  thereof,  be  receivable  in 
eridenoe  in  all  legal  proceedings  whatever.     (Sect.  131.) 

Ph)oeedings  in  lunacy  are  proved  by  copies  purporting  to  be 
agned  by  the  registrar  in  lunacy,  and  sealed  with  his  official  seal. 
(15  &  16  Vict.  0.  87.) 

By  the  Lunacy  Orders,  1883,  the  office  of  Registrar  in  Lunacy 
18  abolished,  and  its.  duties  transferred  to  the  Senior  Master  in 
Lunacy  (Ords.  YII. — ^X.) ;  by  Ord.  XI.  the  Masters  are  to  have  an 
official  stamp;  and  by  Ord.  XII.  dociunents  stamped  with  the 
offidal  stamp  are  to  be  acted  on  by  all  persons ;  but  when  the 
Order  is  for  the  sale,  transfer  or  delivery  of  securities,  the  Master 
18  to  certify  under  his  hand  what  are  to  be  sold,  &c. 

The  appointment  of  a  trustee  in  bankruptcy  is,  under  the 
provisions  of  the  Bankruptcy  Act,  1883,  conclusively  proved  by 
flie  certificate  thereof,  signed  by  the  Board  of  Trade  (sect.  138) ; 


112  PART  1. — VENDORS  AND  PURCHASERS. 

and  all  documents  purporting  to  be  orders  or  certifloates  made  or 
issued  by  the  Board,  and  to  be  sealed  by  the  Board,  are  to  be 
received  in  evidence,  and  deemed  to  be  such  orders  or  certificates 
without  further  proof,  unless  the  contrary  is  shown.     (Sect.  140.) 


(5)   General  JRequisitwns  and  Observations  on  Title. 

Tour  requisitions  must,  of  course,  be  framed  with  a  regard  to 
the  nature  of  the  particular  title  before  you,  and  also  to  the  re- 
strictions imder  which  you  are  placed  by  the  contract,  or  by  the 
provisions  of  recent  statutes.  It  is  a  bad  practice  to  make  un-» 
necessary  requisitions  for  the  mere  purpose  of  swelling  the  volume 
of  the  document,  and  besides,  it  might  possibly  result  in  your 
having  to  bear  out  of  your  own  pocket  any  extra  costs  which  you 
may  have  occasioned  by  asking  needless  questions  and  raising 
frivolous  objections.  There  are,  however,  some  general  requisitions 
which  will  be  applicable  to  most  titles.  A  few  of  these  we  will 
now  proceed  to  set  out,  premising  that  they  are  not  to  be  used 
indiscriminately,  but  only  when  they  are  properly  applicable. 

Dower. — ^As  a  rule,  you  should  ask  if  any  person  who  has  been 
seised  in  fee  simple  or  fee  tail  of  the  land,  was  married  before  1834, 
and  if  in  that  case  he  left  a  widow  surviving  him,  or  if  he  is  still 
living,  if  his  wife  is  yet  in  esse.  If  the  widow  is  still  alive  yorl 
must  require  her  to  join  in  the  conveyance,  and  release  her  dower ; 
and  if  the  vendor  has  a  wife  still  living  to  whom  he  was  married 
before  1834,  she  must  join  in  the  conveyance  to  release  her  right ; 
and  the  deed  must  be  acknowledged  if  the  parties  were  married 
prior  to  the  1st  January,  1883,  and  the  lands  were  acquired  by 
the  husband  prior  to  that  date  ;  but  in  other  cases  the  deed  would 
not  need  acknowledgment,  owing  to  the  provisions  of  the  Married 
Women's  Property  Act,  1882.  And  though  dower  will  seldom 
attach  under  the  law  as  altered  by  the  Dower  Act,  1833,  yet  if 
you  find  that  an  owner  of  the  estate  has  died  intestate  you  should 
generally  ask  if  he  left  a  widow  to  whom  he  was  married  aftei^ 
1833,  and  if  he  did  you  should  require  proof  that  she  is  dead,  or 
that  the  right  to  dower  was  barred  by  a  declaration  in  a  deed  or 
will  made  by  him.  If  such  a  declaration  is  contained  in  a  deed,  it 
is  not  necessary  to  give  the  declaration  effect  that  the  purchaser 
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should  have  executed  the  deed.  {Fairly  y.  Tuck.)  But  such  a 
declaration  in  a  deed,  executed  before  1834,  will  not  bar  the  dower 
of  a  wife  of  the  person  making  the  declaration  if  he  was  married 
to  her  on  or  after  the  Ist  January,  1834.     {Fry  v.  Nohle.) 

Annuities. — Properly  speaking,  the  abstract  should  mention 
whether  there  are  any  annuities  affecting  the  property ;  but  in 
practice  they  are  seldom  alluded  to.  The  existence  of  many  of  them 
can  of  coarse  be  ascertained  by  searching ;  for,  before  annuities  for 
life  will  affect  lands  in  the  hands  of  a  purchaser,  they  are  required  by 
18  &  19  Yict.  0.  15,  to  be  registered  (see  post^  p.  135).  But  an- 
nuities created  by  marriage  settlement  or  will  do  not  fall  within  this 
act,  and  so  need  no  registration ;  it  may  therefore  be  advisable  to 
ask  generally  if  there  are  any  annuities  affecting  the  property 
sold.  And  when  you  find  that  an  annuity  or  rent-charge  has  been 
granted,  and  the  land  chcurged  with  its  payment,  you  should  ask 
if  the  annuitant  is  alive,  and  require  the  production  of  receipts  to 
show  that  the  annuity  has  been  duly  paid.  If  any  annuitant  is 
living,  he  should  be  required  to  join  in  the  conveyance  and  release 
the  estate ;  if  alleged  to  be  dead,  proof  of  his  death  should  be 
leqnired.  Satisfaction  of  any  registered  annuity,  and  also  of  any 
registered  judgment,  lis  pendens^  decree,  order,  rule,  rent-charge, 
or  writ  of  execution,  may  be  entered  up  at  the  central  office,  and 
oertifioates  of  such  entry  issued.     (23  &  24  Yict.  c.  115,  s.  2.) 

LegadeSf  Sfc. — When  there  are  any  legacies  or  other  sums 
charged  on  the  land,  you  should  require  proof  of  the  payment  of 
them  by  the  production  of  the  receipts  signed  by  the  legatee,  &c. ; 
and  this  should  be  insisted  on  even  though  more  than  twelve  years 
have  elapsed  since  they  became  payable,  because,  although  after 
that  time  they  will  as  a  rule  be  barred  by  the  Statute  of  Limi* 
tations,  yet  they  might  still  be  subsisting  by  reason  of  the  legatee, 
&c.  being  under  some  disability,  such  as  infancy,  and  so  entitled 
to  an  extension  of  time,  or  by  some  acknowledgment  given  by  the 
executor.  {Shields  v.  Bice;  Cooke  v.  Saltau.)  You  should  see  that 
the  receipt  for  the  legacy  is  duly  stamped,  showing  the  payment 
of  the  legacy  duties,  for,  by  sect.  28  of  the  Legacy  Duty  Act 
(36  Geo.  3,  o.  52),  no  written  receipt  or  discharge  for  any  legacy, 
on  which  duty  is  payable,  shall  be  received  in  evidence  unless 
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stamped  as  reqiiired  by  the  act,  and  no  evidence  whatsoever  shall 
be  given  of  the  payment  of  legacy  without  the  production  of  such 
receipt  duly  stamped,  unless  the  actual  payment  of  the  duty  shall 
first  be  given  in  evidence ;  such  payment  may  be  proved  by  a  oopy 
of  the  entry  in  the  books  of  the  Stamp  Commissioners  showing  the 
payment  of  the  duty.  After  thirty  years  you  will  be  entitled  to 
make  a  presumption  that  the  legacy,  &c.  has  been  discharged,  for 
this  is  the  outside  period  allowed  for  bringing  an  action  to  recover 
a  legacy,  whether  there  is  disability  or  not,  and  even  though  the 
legacy  is  charged  on  the  laud  so  as  to  create  an  express  trust  in 
favour  of  the  legatee.     (See  37  &  38  Vict.  c.  57,  s.  10.) 

• 

Satisfied  Terms, — As  we  shall  point  out  when  we  oome  to" 
discuss  strict  settlements,  the  purpose  of  creating  long  terms  of 
years  is  to  secure  the  payment  of  jointures  and  to  enable 
portions  to  be  raised  by  a  mortgage  of  the  term.  Now  when 
the  purposes  for  which  the  term  was  created  are  fulfilled,  and 
there  remains  no  useful  purpose  beneficial  to  the  owner  of  the 
term  and  consistent  with  the  trusts  on  which  the  term  is 
directed  to  be  held,  the  term  is  said  to  be  ^'satisfied;"  it  was 
the  practice  for  the  purchaser  of  lands  when  a  satisfied  tenn  was 
in  existence  affecting  that  land  to  have  it  assigned  to  a  trustee 
for  him  in  trust  to  attend  the  inheritance.  The  effect  of  this  was 
that  the  purchaser  would  be  protected  from  any  incumbrance  that 
had  been  created  since  the  commencement  of  the  term,  provided  he 
was  ignorant  of  the  existence  of  that  incumbrance  at  the  time  he 
purchased  (for  he  could  not  use  the  term  to  protect  himself  if  he 
had  notice  of  the  incumbrance  at  the  time  of  his  purchase,  except 
in  the  case  of  a  married  woman's  dower,  and  against  that  the 
assignment  of  the  term  would  protect  him  even  though  he  had 
notice  of  it).  But  by  8  &  9  Vict.  c.  112,  which  was  passed  with 
the  object  of  rendering  the  assignment  of  satisfied  terms  un- 
necessary, it  was  enacted  that  every  satisfied  term  of  years  which, 
either  by  express  declaration  or  by  construction  of  law,  should  on 
the  31st  December,  1845,  be  attendant  on  the  reversion  or  inherit- 
ance of  any  lands,  should  on  thctt  day  absolutely  cease  and 
determine,  but  that  if  it  was  attendant  by  express  declaration,  it 
should,  in  spite  of  its  ceasing,  afford  to  every  person  the  same  pro- 
tection against  incumbrances  as  it  would  have  done  had  it  con- 
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tiiraed  to  exist  but  had  not  been  assigned  or  dealt  with  after  the 
31st  Deoember,  1845,  and  should  for  the  purpose  of  such  proteo- 
fion  be  considered  in  every  oourt  to  be  a  subsisting  term.  Further, 
the  act  provided  that  every  term  of  years  subsisting  or  there- 
after to  be  created  becoming  satisfied  after  the  above  date  and 
becoming  attendant  on  the  inheritance,  either  by  express  declaration 
or  by  construction  of  law  after  that  date,  should  immediately 


It  will  not,  then,  be  now  necessary  to  obtaii;i  the  assignment  to 
your  client  of  a  term  which  has  been  satisfied,  provided  it  is  one 
which  comes  within  the  act ;  and  it  will  be  necessaiy  for  you  to 
see  that  they  do  come  within  the  act,  and  also  to  inquire  in  whom 
they  were  vested  at  the  time  they  became  subject  to  the  operation 
of  the  act.  (See  Lyle  v.  Earl  of  Yarhorough  and  Shaw  v.  Johnson.) 
The  act  does  not  seem  to  extend  to  copyholds,  customary  freeholds 
or  leaseholds.  Generally  you  should  see  that  the  document 
creating  the  term  is  abstracted  together  with  the  mesne  assign- 
ments; and  if  the  term  is  one  which  has  become  merged  under 
the  act  the  title  to  it  should  be  traced  down  to  the  time  of  the 
merger. 

Outstanding  Legal  Estate. — When  you  find  that  the  legal  estate 
is  outstanding  in  some  trustee  or  other  person,  you  should  require 
the  vendor  to  get  it  in,  which  he  will  be  bound  to  do  at  his  own 
expense,  in  the  absence  of  stipulation,  for  this  is  one  of  the  few 
expenses  which  is  not  thrown  on  the  purchaser  by  the  Conveyancing 
Act,  1881,  sect.  3.  If  the  trustee  in  whom  the  legal  estate  is, 
died  before  August  7th,  1874,  when  the  Vendor  and  Pur- 
chaser Act  came  into  operation,  the  legal  estate  will  have 
descended  to  his  heir  or  devisee,  and  a  reconveyance  must 
be  obtained  from  him.  If  the  trustee  died  after  the  above- 
mentioned  date  and  before  the  1st  January,  1881,  by  sect.  4 
of  the  Vendor  and  Purchaser  Act,  1874,  and  sect.  48  of  the  Land 
Transfer  Act,  1875,  his  legal  personal  representative  must  (if  at 
least  he  is  a  bare  trustee),  execute  the  reconveyance  if  he  died 
intestate ;  but  if  he  died  having  devised  the  term  to  a  third  person, 
then  the  devisee  would  be  the  necessary  party  to  reconvey  ;  if  he 
after  the  31st  December,  1881,  then  by  sect.  30  of  the  Con- 
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veyancing  Act,  1881,  the  legal  estate  will  descend  notwithstanding 
any  testamentary  disposition  to  his  personal  representative,  who 
will  be  the  person  to  reconvey.  This  enactment  will  make  it 
a  much  simpler  matter  than  it  formerly  was  to  obtain  a  re- 
conveyance of  the  legal  estate ;  for  when  it  was  still  possible  for  it 
to  vest  in  the  trustee's  heir  or  in  a  devisee,  it  often  happened  that 
that  heir  or  devisee  was  under  some  disability,  as  infancy  or  lunacy, 
and  it  then  became  necessary  in  these  cases  to  have  recourse  to  an 
application  to  the  court  imder  the  Trustee  Acts  (13  &  14  Vict. 
0.  60,  and  15  &  16  Yict.  c.  55)  to  make  a  vesting  order  transferring 
the  estate.  As  we  have  mentioned  above  {antej  p.  97),  a  re- 
conveyance of  the  legal  estate  will  in  some  cases  be  presumed. 

Surrendered  Leases, — When  the  property  consists  of  a  renewable 
lease,  and  the  abstract  shows  it  to  have  been  surrendered  and 
renewed,  you  should  require  production  of  the  surrendered 
lease,  and  to  be  satisfied  that  no  beneficial  interest  existed  in  it 
which  is  outstanding,  and  which  would  attach  to  the  new  lease, 
and  that  the  surrenderor  was  the  legal  as  well  as  the  equitable 
owner  of  the  surrendered  lease.  (See  Coppin  v.  Fernyhough  and 
Hodgkinson  v.  Cooper,) 

Marriage  Articles, — ^When  you  find  a  marriage  settlement  which 
purports  to  be  made  in  pursuance  of  articles  entered  into  before 
the  marriage,  you  should  require  an  abstract  of  those  articles  to  be 
furnished  to  you ;  for  in  such  a  case  it  will  be  incumbent  on  you 
to  see  that  the  terms  of  the  articles  are  carried  out  by  the  settle- 
ment itself.     (See  Legg  v.  Ooldwire.) 

If  you  have  any  suspicions,  it  is  advisable  to  ask  if  any  settlement 
affecting  the  estate  has  been  executed  and  which  has  not  been 
noticed  in  the  abstract. 

Charges /or  Improvement  Loans^  8fc. — Inquiries  should  be  made  in 
proper  cases  if  there  are  any  improvement  loans  affecting  the  pro- 
perty. For  by  8  &  9  Vict.  c.  56,  certain  limited  owners  of  land 
may  with  the  leave  of  the  court  make  certain  specified  improve- 
ments on  their  lands,  and  charge  the  money  expended  on  the  in- 
heritance; and  by  the  Public  Money  Drainage  Acts  owners  of 
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land  oan  obtain  advanoes  from  govemment  for  drainage  works, 
and  the  advances  made  will  become  a  rent-charge  on  the  land  for 
a  term  of  twenty-two  years.  By  the  Improvement  of  Land  Act, 
1864,  money  may  be  raised  for  improving  the  land  by  way  of  a 
rent-charge ;  and  by  the  Limited  Owners'  Residence  Act,  1871,  the 
erection  of  a  mansion-house,  and  the  repair  or  improvement  of  an 
existing  one,  are  to  be  deemed  improvements  within  the  last-men- 
tioned act.  And  by  the  Settled  Land  Act,  1882,  money  may  be 
raised  for  any  improvement  for  which  capital  money  may  under 
that  act  be  applied. 

General  Inquiry  as  to  Incumbrances, — Until  recently  it  was 
the  practice  to  conclude  the  requisitions  with  a  general  inquiry  if 
ihere  were  any  judgments,  crown  debts,  annuities,  Hies  pendentes^ 
lease,  mortgage,  writ  of  execution,  bankruptcy,  or  insolvency,  or 
deed  or  document,  or  any  charge  or  incumbrance,  affecting  the 
property  sold  and  known  to  the  vendor  or  his  solicitor,  and  not 
disclosed  by  the  abstract.  In  the  recent  case  of  Ihrd  v.  Silly  it  was 
held  that  this  was  a  requisition  that  the  vendor  and  his  solicitor 
were  not  obliged  to  answer.  Such  a  requisition  is  a  ^^  searching 
inquiry,"  and  moreover,  as  it  is  a  misdemeanor  to  suppress  any 
incumbrance  on  the  title,  the  answer  to  such  a  requisition  might 
tend  to  criminate,  and  the  general  rule  is  that  no  witness  is  bound 
to  answer  questions  when  the  replies  to  them  might  render  him 
liable  to  be  proceeded  against  criminally. 

You  must  not,  however,  rely  altogether  on  the  abstract  of  title 
furnished  to  you  by  the  vendor,  and  the  information  you  can  glean 
from  your  own  investigation  of  the  deeds,  &c.,  produced  to  you  on 
your  attending  to  verify  it ;  you  may  be  able  in  many  cases  to 
satisfy  yourself,  by  going  this  far  and  no  farther,  that  he  has  a  good 
title,  but  you  cannot  be  certain  that  there  are  no  incumbrances  on 
the  estate.  True,  the  vendor  is  bound  under  penal  consequences 
not  to  suppress  any  fact  or  impediment  material  to  the  title ;  but  he 
is  not  reqtdred  to  state  on  the  face  of  the  abstract  such  incumbrances 
as  you  could,  by  the  exercise  of  reasonable  care  and  by  making  such 
inquiries  as  any  ordinarily  cautious  man  would  make,  discover.  And 
it  has  been  held  that  where  there  is  a  condition  that  no  title  shall 
be  shown  prior  to  a  certain  date,  an  incumbrance  prior  to  that  date 
may  be  lawfully  suppressed.     {Smith  v.  Eobinsan.)    And  if  you 
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have  positive  notice  that  there  exists  some  specified  incumbrance 
on  the  title,  he  cannot  expect  that  you  can  treat  it  with  impunity 
and  disregard  it  in  hopes  not  to  be  afPected  by  it  merely  because 
the  vendor  has  not  given  you  notice  of  it.  It  will  then  be  con- 
venient for  us  to  say  a  few  words  on  the  subject  of  notice  as  it 
affects  a  purchaser,  and  mention  a  few  of  the  inquiries  he  ought  to 
make  from  other  persons  than  the  vendor.  And  in  doing  so  we 
will  premise  that  the  maxim  ''  caveat  emptor "  applies  to  the  sale 
of  real  as  well  aa  to  the  sale  of  personal  property,  and  that  a  pur- 
chaser must  always  be  on  his  guard  and  not  expect  to  be  delivered 
by  the  courts  of  law  from  the  consequences  of  his  own  neglect  or 
rashness. 

The  rule  then  is  that  when  a  purchaser  has  notice  of  an  incumi- 
brance  he  will  take  the  property  subject  to  it,  although  the  existence 
of  this  incumbrance  was  not  pointed  out  to  him  by  the  vendor. 

Notice  is  of  two  kinds,  actual  and  constructive.  As  to  actual 
notice  it  is  sufficient  to  say  (1)  it  must  be  given  by  a  person  in- 
terested in  the  property  and  in  the  course  of  the  negotiations 
(see  Barnhart  v.  Oreenshields) ;  (2)  it  must  be  given  to  a  person 
authorized  to  receive  it ;  and  notice  to  the  solicitors  of  trustees  is 
not  notice  to  the  trustees  unless  the  solicitors  are  empowered  to 
receive  it,  there  being  no  such  relation  between  a  man  and  his 
solicitor  to  make  the  latter  his  agent  for  all  purposes  (see  Saffron 
Walikn  Building  Co.  v.  Rayner) ;  and  (3)  the  notice  must  be  a 
clear  and  distinct  one :  for  mere  vague  reports  from  persons  not 
interested  in  the  property  will  not  affect  a  purchaser. 

As  to  what  amounts  to  constructive  notice,  this  must  depend  on 
the  particular  circumstances  of  each  case,  for  the  term  has  never 
received  any  precise  definition.  In  Jones  v.  Smithy  Wigram,  V.-G., 
divided  cases  on  constructive  notice  into  two  dasses  : 

(a)  Gases  in  which  the  party  charged  has  had  actual  notice 

that  the  property  in  dispute  was  in  fact  charged,  in- 
cumbered, or  in  some  way  affected,  and  the  court  has 
thereupon  bound  him  with  constructive  notice  of  facts 
and  instruments,  to  a  knowledge  of  which  he  would  have 
been  led  by  an  inquiry  after  the  charge,  &o. ;  and 

(b)  Gases  in  which  he  has  designedly  abstained  from  inquiring 

for  the  veiy  purpose  of  avoiding  notice. 
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Bat  the  Yioe-Ghanoellor  said,  that  mere  absenoe  of  caution,  as 
distinguifihed  from  fraudulent  and  wilful  blindness,  did  not  amount 
to  constructive  notice,  a  statement  which  must  be  taken  to  have  been 
qualified  bj  more  recent  cases.  And  the  mere  absenoe  of  the  title 
deeds  will  not  affect  the  purchaser  with  notice  of  an  incumbrance 
on  the  land  if  he  has  made  bond  fide  inquiry  for  the  deeds  and 
been  furnished  with  a  sufficient  excuse  for  their  absence.  Thus,  in 
the  case  of  Alleti  y.  Knight^  it  was  held  that  an  allegation  that  the 
deeds  had  been  made  into  jelly  covers  was  a  sufficient  excuse  for 
their  absenoe,  and  that  having  received  such  a  reply  in  answer  to 
his  inquiries,  a  purchaser  could  not  be  fixed  with  the  consequences 
of  constructive  notice  that  the  estate  was  incumbered.  There  is 
also  another  kind  of  constructive  notice :  and  it  has  been  settled 
that  notice  to  an  agent,  attorney  or  counsel  for  a  purchaser 
amounts  to  constructive  notice  to  the  purchaser  himself,  provided 
that  such  agents,  &c.  obtained  the  notice  in  the  same  transaction 
as  that  in  which  notice  to  the  purchaser  is  alleged.  (See  Falkr  v. 
BennetL)  And  it  has  been  further  laid  down  that  where  one 
transaction  is  closely  followed  and  connected  with  another,  then 
the  two  transactions  are  practically  one,  and  notice  received  in  the 
first  transaction  will  be  constructive  notice  to  the  client  in  the 
second  {Fuller  v.  Bennett ;  Margraves  v.  Rothicell) ;  but  this  would 
seem  to  be  reversed  by  the  Conveyancing  Act,  1882  {vide  post^ 
p.  121),  by  which  notice  to  a  solicitor  is  only  notice  to  a  client  if 
received  in  the  mnie  transaction. 

In  illustration  of  the  doctrine  of  constructive  notice,  you  should 
refer  to  the  following  cases,  a  brief  abstract  of  which  we  give  here. 
If  the  title  deeds  are  in  the  hands  of  some  person  other  than  the 
vendor,  or  the  person  in  whose  hands  you  would  naturally  expect 
to  find  them,  this  amounts  to  notice  that  such  person  has  some 
charge  on  the  estate.  In  such  cases  you  should  make  inquiries  as 
to  the  reason  for  the  unusual  possession  of  the  deeds,  or  you  may 
be  saddled  with  consequences  which  a  seasonable  inquiry  would 
have  enabled  you  to  have  avoided.  (See  Mai/field  v.  Burton  and 
Spencer  v.  Clark.)  Again,  notice  of  any  one  particular  deed  is 
notice  of  all  deeds,  facts,  &c.  which  an  inspection  of  that  deed 
would  have  disclosed.  {Coppin  v.  Fernyhough.)  And  notice  of  a 
lease  is  notice  of  all  the  covenants  and  provisoes  contained  in  that 
lease.    {Hall  v.  Smith.)    Thus,  if  you  have  notice  of  a  lease  which 
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contains  a  restrictive  covenant  enforceable  against  the  land, 
(Z.  8f  8.  W.  Rail.  Co.  v.  Cromm)^  and  are  not  aware  of  that 
covenant  by  reason  of  your  having  abstained  from  inspecting  the 
lease,  you  will  nevertheless  be  bound  by  the  covenant.  ( Wikon 
V.  Hart.)  And  a  recent  c€ise  {Patman  v.  Sarland)  shows  that 
this  would  be  the  case  even  if  the  vendor  assured  you  that  the 
lease  contained  no  restrictive  conditions ;  and,  moreover,  that  the 
Vendor  and  Purchaser  Act  (as  amplified  by  the  Conveyancing 
Act),  which  prevents  you  requiring  a  lessor's  title  to  be  shown  to 
you,  does  not  affect  the  point  of  constructive  notice  in  such  a  case. 
For  the  effect  of  those  acts  is  merely  to  put  the  lessee  in  the  same 
position  as  he  would  have  been  in  if  before  them  he  had  con- 
tracted not  to  inquire  into  the  lessor's  title.  The  general  rule 
may  bo  qualified  under  some  circumstances ;  thus,  where  you  get 
notice  of  some  deed  which  need  not  necessarily  affect  the  land,  a 
marriage  settlement  for  instance  (for  that  may  relate  wholly  to 
other  property),  and  are  also  told  that  it  does  not  affect  the  land, 
here  you  are  justified  in  neglecting  to  look  at  the  settlement,  and 
will  not  be  deemed  to  have  constructive  notice  of  its  contents. 
{Carter  v.  Wilson.)  And  if  the  purchase-money  is  small,  and  the 
title  is  complicated,  this  may  be  an  excuse  for  not  being  so  strict  in 
your  inquiries,  and  you  may  be  able  to  avoid  the  imputation  of 
constructive  notice  much  more  easily.  (See  Kettlewell  v.  Watson,) 
Again,  notice  of  an  incumbrance  which  a  solicitor  possesses  is  not 
always  equivalent  to  notice  to  the  client,  for  it  must  be  notice 
which  has  come  to  the  solicitor  or  agent  as  such,  and  in  the  same 
transaction  as  that  in  which  the  question  arises,  or  at  least  in 
another  transaction  so  closely  connected  with  it  as  that  the  two 
transactions  axe  virtually  one.  {Fuller  v.  Bennett^  supra ;  and  see 
post^  p.  121.)  And  where  the  notice  imputed  is  a  fraud  com- 
mitted by  the  solicitor  himself,  the  knowledge  of  the  solicitor  will 
not  be  the  knowledge  of  the  client,  because  it  is  not  likely  that  the 
solicitor  would  communicate  his  own  fraud.  (See  Cave  v.  Cave  and 
Kennedy  v.  Green.) 

The  whole  subject  of  constructive  notice  is  now  codified  by 
the  Conveyancing  Act,  1882,  sect.  8.  This  provides  as  fol- 
lows : — 

(1)  A  purchaser  shall  not  be  prejudicially  affected  by  notice  of 
any  instrument,  fact  or  thing,  unless : — 
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(a)  It  IB  within  his  own  knowledge,  or  would  have  oome 

to  his  knowledge  if  such  inquiries  and  inspections 
had  been  made  as  ought  reasonably  to  have  been 
made  by  him  ;  or, 

(b)  In  the  same  transaction,  with  respect  to  which  a 

question  of  notice  to  the  purchaser  arises,   it  has 
oome  to  the  knowledge  of  his  counsel  as  such,  or  of 
his  solicitor  or  other  agent  as  such,  or  would  have 
come  to   the  knowledge  of  his  solicitor  or  other 
agent  as  such,  if  such  inquiries  and  inspections  had 
been  made  as  ought  reasonably  to  have  been  made 
by  the  solicitor  or  other  agent. 
(3)  This   section  shall    not    exempt  a    purchaser    from   any 
liability  imder  or  any  obligation  to  perform  or  observe 
any  covenant,  provision,  condition  or  restriction  contained 
in  any  infltrument  under  which  his  title  is  derived, 
mediately  or  immediately ;  and  such  liability  or  obliga- 
tion may  be  enforced  in  the  same  manner  and  to  the 
same  extent  as  if  this  section  had  not  been  enacted. 
(3)  A  purchaser  shall  not  by  reason  of  anything  in  this  section 
be  affected  by  notice  in  any  case  where  he  would  not 
have  been  so  affected  if  this  section  had  not  been  enacted. 

The  section  applies  to  purchases  made  either  before  or  after  the 
oommencement  of  the  Act. 

This  section  seems  to  have  made  no  change  in  the  doctrine  as 
established  by  the  cases,  except  that  it  confines  the  knowledge 
received  by  a  solicitor  or  agent  to  the  same  transaction  as  that  in 
which  the  question  of  notice  arises. 

Tou  will  also  bear  in  mind  that  you  must  keep  your  eyes  open 
for  what  are  known  as  "patent"  defects,  for  of  these  the  law  always 
piesomes  you  have  notice. 

(6)   Waiver  of  Objections  to  the  Tttk. 

Any  objections  made  to  the  title,  or  the  right  to  have  a  good 
title  shown  to  you,  may  be  waived  before  the  conveyance  of  the 
property  to  you  either  expressly  or  impliedly. 

First,  as  to  express  waiver.  A  purchaser  is  not  bound  by  his 
coTmsel's  acceptance  of  a  defective  title,  even  though  the  defect 


122  PART  I. — VENDORS  AND  PURCHASERS. 

appear  on  the  abstract.  {Stetvart  v.  Allison.)  And  if  he  aooept 
the  title  "  as  abstracted"  this  does  not  amount  to  a  waiver  of  the 
right  of  having  the  abstract  properly  verified.  {Southby  v.  Suit.) 
Again,  acceptance  of  the  title  will  not  bind  him  when  the  vendor 
conceals  some  material  fact.     (Bousfield  v.  Hodges.) 

Secondly,  as  to  implied  waiver.     This  may  be  inferred  from 
the  acts  of  the  purchaser.     The  mere  taking  possession  of  the  land 
alone  is  not  generally  sufficient  to  amount  to  a  waiver,  if  such 
possession  can  be  accounted  for  on  other  grounds  than  the  supposi- 
tion that  the  purchaser  thereby  intended  to  evince  his  satisfaction 
with  the  title.     Thus,  if  it  be  taken  in  accordance  with  the  inten- 
tion  of  the  parties  as  evidenced  by  the  contract  or  by  the  vendor's 
consent,  it  will  not  amount  to  waiver.     ( Vancouver  v.  Bliss.)     But 
if  the  taking  of  possession  be  accompanied  with  other  acts  which 
countenance  such  a  supposition,  a  waiver  may  be  inferred.     Thus, 
where  the  purchaser  took  possession,  retained  the  abstract  for  a 
long  time,  altered  and  let   the  premises  and  apologised  to  the 
vendor  for  his  delay  in  paying  the  purchase-money,  this  was  held 
to  amount  to  an  admission  that  the  title  was  approved.    {Margravine 
of  Anspach  v.  Noel.)     And  when  a  presumption  does  arise  of  waiver 
from  the  taking  of  possession,  it  may  be  rebutted  by  other  evidence. 
{Hyde  v.  Warden.)     Further,  a  recent  case  {Re  Gloag  and  Miller) 
decides  that  possession  taken  with  a  knowledge  of  defects  in  the 
title  is  not  a  waiver  of  the  right  to  have  those  defects  removed 
by  the  vendor  if  he  can  remove  them. 

The  preparation  and  tendering  to  the  vendor  of  the  draft  con- 
veyance will  sometimes,  but  not  always,  amount  to  a  waiver  of 
objections  to  title.  Thus,  where .  after  the  requisitions  had  been 
sent  in  and  answered  and  a  draft  conveyance  tendered  to  the 
vendor  without  prejudice  to  the  requisitions,  as  the  purchaser  took 
no  objections  to  the  replies  to  the  requisitions,  and  the  only  negotia- 
tion pending  between  them  w^as  the  payment  of  the  purchase- 
money,  it  was  held  that  the  title  must  be  deemed  to  have  been 
accepted.  {Sweet  v.  Meredith.)  An  attempt  to  re-sell  by  the 
vendor  is  not  conclusive  that  he  has  accepted  the  title ;  but  it  may 
be  taken  in  conjunction  with  other  facts  so  as  to  lead  to  that  infer- 
ence.    (See  Simpson  v.  Sadd.) 


■ 
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(7)  Production  of  the  Deeds. 

You  will  naturallj  expect  the  deeds  to  be  in  the  possession  of  the 
vendor,  and  primd  facie  they  ought  to  be ;  if  they  are  not,  you 
Bhould  take  care  that  their  possession  by  someone  else  is  satis- 
factorily accounted  for.  There  are  several  cases  in  which  the  facts 
of  the  case  may  show  sufficient  reason  why  the  vendor  has  not  the 
custody  of  the  deeds.  Thus :— (1)  The  person  who  sold  to  him 
may  have  retained  part  of  the  land  to  which  the  deeds  relate ;  in 
this  case,  by  sect.  2  (5)  of  the  Vendor  and  Purchaser  Act,  he  is 
entitled  to  retain  the  documents,  even  although  the  portion  retained 
is  the  least  in  value.  The  production  of  the  deeds,  however,  can  in 
such  a  case  be  enforced  in  equity  on  a  resale  {Ibin  v.  Ayers)^  even 
although  there  is  no  covenant  to  produce,  which  there  usually 
will  be.  Such  a  covenant  cannot  always  be  given ;  and  the  Vendor 
and  Purchaser  Act,  s.  2  (3),  specially  provides  that  it  shall  not 
be  an  objection  to  the  title  that  the  vendor  is  unable  to  furnish 
the  purchaser  with  a  legal  covenant  to  produce  the  deeds,  provided 
the  purchaser  will,  on  completion,  have  an  equitable  right  to  the 
production.  (2)  You  may  be  purchasing  from  a  remainderman ; 
in  this  case  the  legal  owner  of  the  life  estate  preceding  the  re- 
mainder is  entitled  to  the  custody  of  the  deeds.  But  he  can  be 
compelled  by  the  remainderman  to  produce  them  for  your  inspec- 
tion— at  least,  if  he  be  a  vested  remainderman  {Davis  v.  Lord 
Dffsart) ;  if  the  remainder  be  a  contingent  one  only,  it  would  seem 
that  the  remainderman  cannot  enforce  production  {Noel  v.  Ward.) 
(3)  The  vendor  may  have  mortgaged  the  property ;  in  this  case 
the  mortgagee  will,  of  course,  have  possession  of  the  deeds.  Before 
the  Conveyancing  Act,  1881,  the  mortgagee  was  not  bound  to  pro- 
duce the  deeds  until  he  was  paid  off.  {Sparks  v.  MonUHou.)  Lord 
Kenyon  was  so  strongly  of  opinion  that  a  mortgagee  should  never 
let  the  deeds  out  of  his  custody,  that  he  is  reported  to  have  said 
that  the  mortgagee  should  put  his  deeds  into  a  box  and  sit  on  them 
till  the  money  was  put  into  his  hands.  The  mortgagor  was,  indeed, 
entitled  to  have  the  mortgage  deed  itself  produced  to  him,  for  that 
was  as  much  evidence  of  his  right  to  redeem  as  of  the  mortgagee's 
right  to  the  property.  (Patch  v.  Ward.)  Now,  however,  by  sect.  16 
of  the  Conveyancing  Act,  1881,  the  mortgagor,  as  to  mortgages 
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SdAde  ftft€r  the  oofinin€!DcenK^  of  the  act,  notwithjBtanding  any 
sdpnlAtion  to  the  contnix,  hiat,  as  long  as  his  right  to  redeem 
c^alissls,  at  his  own  cosls,  and  on  paying  the  mortgagee's  costs, 
inspect  and  make  copies  or  ahstnbcts  of,  or  extrada  from,  the  docu- 
ments of  title  relating  to  the  mortgaged  property  in  the  custody  or 
power  of  the  mortgagee.  (4 1  Ton  may  he  pudiaaing  from  one  of 
aeTeral  joint  tenants ;  in  this  ease  the  T€ndor,  if  he  has  not  the 
deeds  in  his  own  custody,  may  eompd  his  oo-tenants  to  produce  the 
deeds  for  the  inspection  of  a  puzchaaer.  {Burton  t.  NevUle.)  Pro- 
duction may  he  enforced  hy  the  court  on  taking  out  a  summons 
returnable  in  diambefs.  (Thompsom  t.  Teuton  J)  The  same  role 
would  seem  to  apply  when  you  are  purchasing  from  one  of  several 
tenants  in  common. 

We  must  now  say  a  few  words  as  to  the  plaoe  and  the  expenses 
of  production.  The  vendor  may  produce  the  deeds  either  at  his 
own  known  residence,  upon  or  near  the  estate,  or  in  London ;  in 
these  cases  the  purchaser  had,  and  still  has, to  pay  forthe  necessary 
journeys,  £c.  of  his  solicitor.  If,  however,  the  deeds  aro  in  London, 
and  your  office  is  in  the  country,  you  should  not  put  your  client 
to  the  expense  of  a  journey  by  yourself  to  London,  but  should 
instruct  your  agents  thero  to  make  the  examination.  (See  Akcpp 
V.  Lard  Oxford.) 

If  the  deeds  are  at  some  other  country  town,  you  may  go 
yourself  to  examine  them,  or  send  a  derk.     (See  Hughes  v.  Winne,) 
If  the  vendor  has  not  got  the  deeds  themselves,  but  only  a 
covenant  for  their  production,  he  is  bound  to  procure  their  pro- 
duction for  you.     (See  RippingaU  v.  Lloyd.) 

Sect.  3  (6)  of  the  Conveyancing  Act,  1881,  is  important  on  this 
point.  It  provides  that  the  purohaser  shall  bear  all  the  expenses 
of  the  production  and  inspection  of  all  acts  of  parliament,  in- 
closure  awards,  records,  proceedings  of  courts,  court  rolls,  deeds, 
wills,  probates,  letters  of  administration,  and  other  documents  not 
in  the  vendor's  possession,  and  the  expenses  of  all  journeys  incidental 
to  production,  and  the  expenses  of  searohing  for,  procuring,  making, 
verifying  and  producing  all  certificates,  dedarations,  evidences,  and 
information  not  in  the  vendor's  possession,  and  all  attested  stamp 
office  or  other  copies  or  abstracts  of,  or  extracts  from,  such  docu- 
ments ;  and  if  the  vendor  retains  possession  of  any  document,  the 
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expenses  of  making  any  copy  thereof,  attested  or  unattested,  which 
a  purchaser  requires  to  be  delivered  to  him,  shall  be  borne  by  the 
purchaser. 

On  the  construction  of  this  section,  it  has  been  held,  that  if  a 
mortgagor  sells  his  interest  in  the  property,  the  production  of  the 
deeds  in  the  mortgagee's  possession  must  be  at  the  expense  of  the 
purchaser.  (In  re  Johnston  and  Tustin.)  But  whether  this  decision 
will  be  upheld  on  appeal  is  doubtful. 
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CHAPTER  VI. 

SEARCHES  FOR  INCUMBRANCES. 

It  "will  be  your  duty  immediately,  or  as  nearly  as  possible 
immediately,  before  the  oompletion  of  tbe  sale,  to  make  a  search 
for  incumbrances  which  may  affect  the  title  and  which  are 
required  by  the  law  to  be  registered.  These  searches  should  always 
be  made;  or  at  least  such  of  them  as  are  known  as  the  usual 
searches,  for  you  will  be  liable  for  any  loss  which  may  be 
occasioned  by  your  omission  to  search.  (See  Watts  v.  Porter.) 
The  list  of  searches  which  you  may  make  is  a  very  long  one ;  but 
in  practice  it  is  not  usual  unless  there  are  circumstances  of 
suspicion  to  make  them  all.  We  propose  to  treat  in  the  next  few 
pages  of  searches  for  the  following  incumbrances : — 

I.  Usual  Searches. 

(1)    County  Registers;    (2)    Judgments;    (3)    Crown  Debts; 

(4)  Lites  pendentea ;  (5)  Annuities. 

n.  Special  Searches. 

(1)  Judgments  in  Palatine  Counties ;  (2)  Customarybold  Land 
Court  Rolls ;  (3)  Drainage  Loans,  &c. ;  (4)  Disentailing  Deeds ; 

(5)  Deeds  Acknowledged ;  (6)  Bankruptcy  Proceedings. 

We  then  propose  to  consider  as  a  third  main  head.  The  mode  in 
which  the  search  for  incumbrances  required  to  be  registered  in 
the  Central  Office  of  the  High  Court  may  be  conducted  under 
the  2nd  section  of  the  Conyeyancing  Act,  1882,  and  the  Rules 
issued  thereunder. 
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I.  TJBual  Searches. 

(1)  County  Begisiers, 

When  the  land  which  your  client  is  purchasing  is  situated  in 
anj  of  the  counties  which  are  supplied  with  local  registries,  t.^., 
Middlesex,  Yorkshire,  Eingston-on-Hidl,  and  the  Bedford  Level, 
searches  should  be  made  in  the  local  registers  to  see  if  there  are 
any  registered  incumbrances  which  might  take  priority  oyer  the 
assurance  to  your  client.  In  a  future  chapter  we  shall  discuss  the 
requirements  of  the  various  statutes  which  provide  for  registration 
of  deeds,  wills,  &c.,  affecting  lands  in  these  counties.  At  present 
we  shall  confine  our  remarks  to  pointing  out  what  searches  a  pur- 
chaser should  make. 

Aii  to  Lands  in  Mtddksex  afid  the  Bedford  Level, — 1.  A  registered 
incumbrance  will  not  affect  your  cUent  unless  he  has  also  notice  of 
it.  {Tieeman  v.  Westland,)  2.  But  notice  of  an  incumbrance  will 
bind  you  although  it  be  not  registered.     {C/uxdicick  v.  Tun^r.) 

3.  A  judgment  crown  debt  or  lis  pendens^  though  registered  in  the 
local  registry,  will  not  affect  you  unless  it  is  also  registered  like  a 
judgment,  &c.   affecting    ordinary  lands,   in  the    central  office. 

4.  If  you  search  the  register  at  all  you  will  be  deemed  to  have 
notice  of  all  incumbrances  registered  during  the  period  over  which 
you  extend  your  search.  As  there  is  no  provision  for  re-registration 
in  these  cases,  you  should  search  for  the  whole  period  covered  by 
the  abstract.  5.  If  you  have  notice  of  a  judgment  registeied  in 
the  central  office  you  will  be  bound  by  it  though  it  is  not  registered 
in  the  local  registry.  6.  The  Middlesex  Eegistry  Act  (7  Anne, 
0.  20),  does  not  extend  to  copyholds,  leases  at  a  rack-rent 
for  any  period,  or  occupation  leases  for  twenty-one  years  or  less, 
to  chambers  in  Serjeant's  Inn,  the  Inns  of  Court  or  the  Inns 
of  Chancery,  or  to  lands  which  are  registered  under  the  Land 
Transfer  Act,  1876  (38  &  39  Vict,  a  87,  s.  127) ;  nor  does  it 
extend  to  lands  in  the  City  of  London.  7.  Six  months  are  al- 
lowed for  the  registration  of  a  will  if  the  testator  dies  in  the 
United  Kingdom ;  if  he  dies  on  or  beyond  the  seas  three  years  are 
allowed;  but  it  has  been  decided  that  where  a  will  is  not  dis- 
covered for  more  than  six  months  after  the  testator's  death,  and 
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consequently  there  has  been  no  registration  within  the  six  months, 
the  devisees  will  not  be  protected  against  a  subsequent  sale.  (Chad- 
toick  V.  Tamer,)  And  by  the  Vendor  and  Purchaser  Act,  1874, 
s.  8,  if  the  will'  has  not  been  registered  within  the  proper  time, 
nevertheless  an  assurance  from  the  devisee,  if  registered  before, 
will  have  priority  over  any  assurance  from  the  heir-at-law.  The 
result  of  this  is  that,  on  purchasing  from  a  devisee,  you  need  not 
register  the  will  if  on  a  search  you  ascertain  that  there  has  been  no 
conveyance  from  the  heir,  but  the  registration  of  the  conveyance 
to  your  client  will  be  suflBcient. 

As  to  Lands  in  Yorkshire, — Before  January,  1885,  the  effect  of 
the  statutes,  2  &  3  Anne,  c.  4 ;  6  Anne,  c.  20  ;  6  Anne,  o.  62,  and 
8  Geo.  2,  c.  6,  was  to  put  lands  in  Yorkshire  on  a  similar  footing 
as  that  on  which  lands  in  Middlesex  stand.  But  by  the  Yorkshire 
Registries  Act,  1884  (47  &  48  Vict.  c.  54),  s.  51,  these  statutes  are 
repealed,  and  the  law  consolidated  and  amended.  As  far  as 
incumbrances  are  concerned  the  act  seems  to  have  introduced  the 
following  changes : — 

(1)  It  does  not  require  the  registration  of  judgments,  so  that  it 
will  not  be  necessary  to  register  judgments  in  the  local  registry  as 
well  as  in  the  central  office  in  order  to  obtain  priority.  The  result 
of  this  is  that  a  search  for  judgments  in  the  local  registry  will  be 
unnecessary. 

(2)  The  act  makes  registration  of  any  instrument  under  the  act 
equivalent  to  actual  notice  of  it,  so  that  you  will  henceforth  be 
bound  by  a  registered  incumbrance  although  you  have  no  notice 
of  it. 

(3)  As  to  conveyances,  &c.  which  are  not  registered,  the  act 
provides  that  they  should  not  avail  even  against  a  purchaser  with 
notice  of  them,  in  the  absence  of  actual  fraud  on  his  part.  Conse- 
quently, if,  after  contract  for  sale  and  purchase  of  lands  in  York- 
shire, the  purchaser  hears  of  an  incumbrance  on  the  property,  which 
on  searching  he  discovers  is  not  registered,  he  can  safely  complete 
his  purchase,  and  by  registering  obtain  priority.  But  if,  when 
the  contract  was  made,  he  knew  of  the  unregistered  charge  he 
could  not,  apparently,  by  registering  his  conveyance,  obtain  priority, 
for  this  would  seem  to  constitute  actual  fraud. 

(4)  Besides  searching  for  registered  deeds,  wills,  &c.,  you  must 
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also,  in  future,  search  for  registered  caveats.  The  registration  of 
these  caveats  is  an  innovation.  Shortly,  the  aot  provides  that  a 
caveat  may  be  registered  by  any  person  claiming  to  be  entitled  to 
any  lands  in  Yorkshire  in  favour  of  any  person  named  therein, 
and,  when  entered,  will  remain  in  force  for  six  months  (sect.  10) ; 
and  it  within  the  time  the  person  giving  the  caveat  conveys  the 
land  mentioned  therein  to  the  person  in  whose  favour  it  was  given, 
and  the  deed  effecting  the  conveyance  be  duly  registered,  then  the 
assoranee  will  have  priority  as  though  it  had  been  enrolled  on  the 
date  on  which  the  caveat  was  enrolled. 

(5)  Ab  to  wills.  When  the  registration  of  a  will  cannot  be 
effected,  a  notice  of  the  will  may  be  registered,  and  this  will  be 
effectual  if  the  will  is  registered  within  two  years  of  the  testator's 
death    (Sect.  11.) 

(6)  The  new  act  contains  provisions  for  the  making  of  official 
searches  nearly  identical  with  the  provisions  as  to  such  searches 
contained  in  the  Conveyancing  Act,  1682,  as  to  searches  in  the 
central  office.     (Sects.  20—23.) 

(2)  Judgments. 

A  creditor  who  has  been  at  the  trouble  and  expense  of  taking 
legal  proceedings  against  his  debtor,  and  who  has  obtained  a  judg- 
ment against  him,  is  entitled  to  have  a  charge  on  the  lands  as  well 
as  the  pure  personal  estate  of  the  debtor.  But  in  order  to  prevent 
poichasers  from  being  deterred  from  freely  buying  lands  from  a 
fear  that  they  may  find  them  liable  in  their  hands  to  hidden  daims, 
the  legislature  has,  for  the  protection  of  purchasers,  provided  a 
system  of  registration  of  judgments,  &c.,  and  enacted  that  lands 
shall  not  be  affected  in  their  hands  unless  this  registration  is 
observed.  We  propose  to  give  here  a  brief  summary  of  the 
statutes  which  make  it  necessary  for  a  judgment  creditor  to  register 
his  debt,  and  to  examine  what  effect  they  have  as  against  lands  in 
the  hands  of  a  purchaser. 

(a)  Judgments  before  1838. — Under  the  Statute  of  Westminster 
a  judgment  creditor  could  issue  a  writ  of  elegit  under  which  one 
half  of  the  debtor's  land  could  be  taken ;  but  "  land  "  under  this 
statute  did  not  include  copyholds,  estates  in  joint  tenancy  after  the 
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death  of  the  joint  tenant  who  was  indebtedy  or  estates  tail  in  the 
hands  of  the  issue  in  tail.  Under  the  Statute  of  Frauds  equitable 
estates,  when  held  by  a  trustee  for  the  debtor's  sole  and  beneficial 
interest,  could  be  taken  in  execution. 

(b)  Judgments  after  1838.— By  1  &  2  Vict.  o.  1 10,  the  trAofe  of  a 
debtor's  land  was  made  liable  to  be  seized  under  an  elegit,  and 
copyholds  and  equitable  estates,  joint  estates  and  estates  tail,  and 
property  over  which  the  debtor  had  a  general  power  of  appointment, 
were  included.  Judgments  were  made  a  charge  on  the  debtor's 
lands,  whether  held  at  the  date  of  entering  up  judgment  or  subse- 
quently acquired,  and  were  made  binding,  not  only  on  the  debtor, 
but  on  all  persons  claiming  under  him,  including  issue  of  his  body, 
remaindermen  and  reversioners.  But  under  this  statute  a  judgment 
creditor,  though  he  acquired  the  legal  estate  under  an  elegit,  held  it 
subject  to  prior  equitable  encumbrances,  although  he  had  no  notice  of 
them.  ( Whittcorih  v.  Gaugain.)  By  sect.  19,  no  judgments  by 
virtue  of  that  act  are  to  afFect  lands  as  to  purchasers  and  mort- 
gagees unless  registered  in  the  manner  provided  in  the  name  of  the 
person  whose  estate  is  to  be  affected. 

(c)  By  2  &  3  Vict.  c.  11,  re-registration  of  the  judgment  every 
five  years  was  rendered  necessaiy ;  and  it  was  declared  that  pur- 
chasers and  mortgagees  without  notice  of  a  judgment  should  not  be 
affected  by  it,  although  it  was  duly  registered,  any  further  than  they 
would  have  been  before  the  1  &  2  Yict.  c.  110.  The  effect  of  this 
statute  is  that  a  search  for  five  years  back  from  the  completion  of 
the  purchase  is  sufficient  to  protect  the  purchaser  as  far  as  the 
extended  remedies  given  to  the  creditor  by  the  1  &  2  Yict.  a  110 
go.     (See  Beavan  v.  Earl  of  Oxford^  and  Barham  v.  Keene.) 

(d)  By  3  &  4  Yict.  c.  82,  s.  2,  it  wasdeclared-that  no  judgment 
was  to  affect  lands  by  virtue  of  1  &  2  Yict.  c.  110,  unless  it 
was  registered,  notwithstanding  that  the  .purchaser  had  notice 
of  it. 

(e)  By  18  &  19  Yict.  c.  15,  it  was  declared  that  no  judgment 
which  might  be  registered  under  1  &  2  Yict.  c.  110,  should  affect 
lends  as  to  purchasers,  unless  a  memorandum  thereof  was  registered. 
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notwithstanding  that  the  purchaser  had  notice ;  and  by  sect.  6, 
if  a  judgment  is  found  registered  within  five  years  prior  to  the 
pturohase,  it  is  of  no  consequence  that  more  than  five  years  has 
elapsed  between  that  and  a  previous  registration. 

(f)  By  23  &  24  Vict.  c.  38,  s.  1,  no  judgment  entered  up  after 
the  23rd  July,  1860,  is  to  affect  any  land  as  to  a  bond  fide  purchaser 
or  mortgagee,  even  with  notice  of  the  judgment,  unless  a  writ  of 
execution  has  been  issued  thereunder  and  registered,  and  no  such 
writ  may  be  put  in  foice,  except  within  three  calendar  months 
from  the  time  when  it  was  registered.  The  writ  is  to  be  registered 
in  the  name  of  the  creditor. 

(g)  Finally,  by  27  &  28  Yict.  o.  112,  no  judgment  entered  up 
after  29th  July,  1864,  is  to  affect  land  until  it  has  been  actually 
delivered  in  execution  by  virtue  of  a  writ  of  elegit  or  other  lawful 
authority.  Under  this  statute  it  was  held  in  The  Cotcbridge  Rail. 
Co.  V.  Quest  J  that  a  judgment  creditor  had  no  lien  on  the  land  until 
he  had  got  a  return  to  the  writ  actually  placed  in  the  hands  of  the 
aheriff ;  and  in^  The  Duke  ofNeircastk^  it  was  held  that  an  equitable 
interest  in  leaseholds  could  not  be  "actually  delivered  in  exe- 
cution." But  in  Hatton  v.  Haywardj  equitable  interests  being 
admittedly  within  the  statute,  it  was  held  that  if  the  creditor  who 
has  sued  out  an  elegit  cannot  obtain  delivery  by  the  sheriff  of  the 
Isnds  owing  to  the  legal  estate  being  outstanding,  he  might  apply 
to  the  court  to  remove  the  impediment,  and  an  order  of  the  court 
doing  so  will  be  equivalent  to  a  delivery  in  execution  within  the 
statute ;  and  at  the  present  time  this  '*  equitable  execution  "  is 
effected  by  the  simple  appointment  of  a  receiver  by  the  court  in 
which  judgment  was  obtained.  (See  Smith  v.  Coicell^  and  sect.  25 
of  the  Judicature  Act,  1873.)  In  In  re  Souths  it  was  held  that 
the  sheriff  cannot  seize  a  remainder  in  fee  expectant  on  the  death 
of  a  tenant  for  life. 

The  result  of  the  above  statutes,  as  they  affect  the  searches  you 
should  make  for  judgments,  is  as  follows : — 

(1)  Search  the  register  at  the  central  office  for  a  period  of  five 
years  from  the  date  of  the  search.    You  will  find  from  the  register 
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will  be  done  upon  a  certificate  of  the  commissioners  or  principal 
officer  of  the  department  holding  the  bond  being  filed  at  the 
office. 

(4)  Lis  Pendens. 

A  lis  pendens^  i.  e,  an  action  pending  respecting  the  property, 
is  not  in  itself  an  incumbrance  on  the  property,  but  it  fixes  the 
purchaser  with  notice  of  an  adverse  claim  or  unsatisfied  charge 
against  it,  and  a  purchaser  will  be  bound  by  the  decree  made 
whether  he  has  notice  of  the  pending  proceedings  or  not.  {Bishop 
of  Winchester  v.  Payne,)  But  notice  of  the  existence  of  a  regis- 
tered Us  pendens  creates  no  charge  on  the  property,  and  all  the 
registration  does  is  to  require  the  purchaser  to  look  into  the  claims 
of  the  plaintiff  who  registers  it.  Therefore,  if,  on  inquiry,  the 
suit  turns  out  to  be  founded  on  a  claim  which  is  not  sustainable, 
the  purchaser  cannot  refuse  to  complete.  {Bull  v.  Hutchins.)  The 
purchaser  will  not  be  bound  by  a  decree  in  an  action  which  does 
not  directly  affect  the  land  itself ;  thus,  where  money  was  secured 
on  an  estate,  and  there  was  a  question  in  court  about  the  right  to 
that  money,  but  none  relating  to  the  estate  on  which  it  is  secured, 
the  purchaser,  if  without  actual  notice,  will  not  be  effected  by  the 
decree  made.     ( Worsley  v.  Earl  of  Scarborough,) 

Registration  of  a  lis  pendens  is  required  by  2  &  3  Vict.  o.  11,  or  a 
purchaser  without  notice  will  not  be  bound  by  it ;  and  by  the  same 
statute  re-registration  every  five  years  is  made  necessary. 

In  effect,  then,  you  should  search  for  a  lis  pendens  iot  five  years 
from  the  date  of  your  search ;  if  you  should  find  a  registered  lis 
pendens^  you  should  then  require  to  be  satisfied  that  the  pending 
action  or  matter  is  not  one  which  affects  the  vendor's  power  to 
dispose  of  the  property ;  if  it  is,  you  should,  of  course,  decline  to 
complete.  Provision  is  made  by  23  &  24  Vict.  o.  115,  for  the 
entering  up  of  satisfaction  to  a  registered  lis  pendens  on  the  filing 
of  an  acknowledgment  by  the  plaintiff  in  the  form  and  to  the 
effect  in  the  statute  mentioned. 

(5)  Annuities. 

All  annuities  granted  after  the  passing  of  18  &  19  Yiot.  c.  15^ 
are  required  by  sect.  12  of  that  statute  to  be  registered  in  the 
Common  Fleas  at  Westminster.    The  annuities  oomprehended  by 
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this  aot  are  '^  annuitieB  or  ront^oharges  created  otherwise  than  by 
marriage  settlement  or  will,  for  one  or  more  life  or  lives,  or  for. 
any  term  of  years  or  greater  estate  determinable  on  a  life  or  lives." 
If  these  are  not  duly  registered  in  the  name  of  the  person  whose 
estate  is  intended  to  be  affeoted,  they  wUl  not  affect  any  purchaser 
or  mortgagee.    But  in  this  case  it  has  been  decided  that  a  pur- 
chaser who  has  notice  of  such  an  annuity  will  be  bound  by  it, 
although  it  is  not  registered  {Oreaves  v.   Topfield)y  for  there  is 
nothing  in  the  statute  requiring  registration  (as  there  is  in  the 
case  of  judgments)  to  exclude  the  doctrine  of  Equity  as  enunciated 
in  Le  Neve  v.  Le  Neve^  that  the  object  of  the  Legislature  in 
requiring  registration  being  to  give  notice  to  the  purchaser,  a 
purchaser  who  has  got  notice,  even  though  it  be  informal  notice, 
lias  all  that  the  statute  was  intended  to  give  him.    There  seems  to 
be  no  provision  for  the  re-registration  of  annuities,  so  that  the  search 
should  extend  over  the  whole  period  covered  by  the  abstract. 
Satisfaction  of  a  registered  annuity  may  be  entered  up  under 
23  &  24  Vict.  c.  115.    But  it  is  not  enough  to  prove  that  the 
annuity  is  expired :  and  length  of  time  wiU  not  always  operate  as 
a  presumption  of  its  satisfaction  (JIVynn  v.   Williams)  :  evidence 
Bkould  be  required  that  it  has  been  duly  paid  up  to  its  expiration, 
as  six  years'  arrears  are  still  recoverable.     (3  &  4  Will.  4,  c.  42.) 


II.  Special  Searches. 

(1)  Searches  in  Palatine  Counties. 

When  the  lands  are  situate  in  the  counties  of  Lancaster  or 
Durham,  a  search  may  be  made  in  the  Palatine  Courts  for 
judgments  entered  there.  It  is  not,  however,  necessary  to  make 
this  search,  for  a  judgment  registered  in  these  courts  will  not  affect 
your  client,  unless  it  is  also  registered  in  the  Central  Office.  (See 
18  &  19  Vict.  0.  16,  s.  1.)  If  the  search  is  made,  it  should  extend 
backwards  for  a  period  of  five  years. 

(2)  Searches  of  Court  Bolls. 

When  the  land  is  copyhold,  a  search  should  be  made  for 
encumbrances  not  appearing  on  the  abstract ;  such  search  should 
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extend  over  the  whole  period  ooYered  by  the  abstiaet.    In  practice, 
however,  this  search  is  seldom  made. 


(3)  Drainage  Loans^  8fc. 

In  special  cases,  e.  g.  when  the  land  is  extensive  and  is  under 
cultivation,  a  search  should  be  made  in  the  Land  Eegistrj  Office  for 
charges  for  drainage  and  land  improvement  loans  created  under 
the  several  statutes.  (27  &  28  Yict.  c.  114,  ss.  50, 58,  and  33  &  34 
Vict.  c.  56.) 

(4)  Disentailing  Deeds. 

If  the  land  has  been  entailed,  and  there  is  any  reason  to  suspect 
that  a  disentailing  deed  has  been  suppressed,  a  seardi  should  be 
made  in  Chancery  for  the  enrolled  disentailing  deed.  (3  &  4 
Will.  4,  c.  74,  88.  40,  41.) 


(5)  Acknowkdged  Deeds. 

When  the  property  has  belonged  to  a  married  woman  before  the 
year  1883,  a  search  should  in  some  cases  be  made  for  the  acknow- 
ledgment of  the  married  woman.  Such  a  search  may  appro- 
priately be  made  when  it  is  suspected  that  she  has  conveyed  away 
the  property  by  a  deed  not  disclosed  by  the  abstract. 


(6)  Bankruptcy  Proceedings. 

These  should  sometimes  be  searched,  but  it  is  a  matter  entirely 
depending  on  the  circumstances  of  the  case  whether  a  search  should 
be  made.  In  Cooper  v.  Stephenson^  it  was  held  that  whenever  a 
solicitor  has  reason  to  suspect  that  an  intended  mortgagor  has  beeu 
bankrupt  or  insolvent,  he  ought  to  make  a  search,  and  it  will 
amount  to  negligence  making  him  liable  to  his  client  if  he  does 
not  do  so.  You  must  use  your  own  discretion  as  to  when  it  is 
proper  for  you  to  search ;  if  you  do  search,  a  five  years'  search  will 
generally  be  sufficient,  though  in  some  cases  it  may  well  be  carried 
back  for  twenty  years. 
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m.  Hode  of  Searching^. 

Searches  foimerly  liad  to  be  made  by  the  solicitor  himself; 
bat  the  Conyeyanoing  Act  of  1882,  contains  a  most  useful  pro- 
vision for  the  making  of  most  of  the  usual  searches  by  an  official 
of  the  court ;  he  certifying  to  the  solicitor  the  result  of  his  investi- 
gations. The  course  pointed  out  by  the  act  is  not  a  compulsory 
one,  and  it  is  still  open  for  you  to  make  your  search  in  person  in 
the  old  way.  But  you  will  do  well  to  adopt  the  method  of  inquiry 
set  out  by  the  statute,  for  you  will  thereby  avoid  the  trouble  and 
responsibility  of  a  personal  search,  and  at  the  same  time  obtain 
fall  protection  from  any  errors  in  the  certificate.  As  the  section  of 
the  act  will  be  so  useful  to  you  in  practice  we  set  it  out. 

"  (1)  Where  any  person  requires /ar  purposes  of  this  section^  search 
to  be  made  in  the  central  office  of  the  Supreme  Court  of  Judicature 
for  entries  of  judgments,  deeds  or  other  matters  or  documents, 
whereof  entries  are  required  or  allowed  to  be  made  in  that  office 
by  any  act,  he  may  deliver  in  the  office  a  requisition  in  that  behalf, 
referring  to  this  section. 

**  (2)  Thereupon  the  proper  officer  shall  diligently  make  the 
search  required,  and  shall  make  and  file  in  the  office  a  certificate 
setting  forth  the  result  thereof ;  and  office  copies  of  that  certificate 
shall  be  issued  on  requisition,  and  an  office  copy  shall  be  evidence 
of  the  certificate. 

"(3)  In  favour  of  a  purchaser,  as  against  persons  interested 
under  or  in  respect  of  judgments,  deeds,  or  other  matters  or  docu- 
ments, whereof  entries  are  required  or  allowed  as  aforesaid,  the 
certificate,  according  to  the  tenour  thereof,  shall  be  conclusive, 
affirmatively  or  negatively,  as  the  case  may  be. 

"  (4)  Every  requisition  under  this  section  shall  be  in  writing, 
signed  by  the  person  making  the  same,  specifying  the  name  against 
which  he  desires  search  to  be  made,  or  in  relation  to  which  he 
requires  an  office  copy  certificate  of  result  of  search,  and  other 
sufficient  particulars ;  and  the  person  making  any  such  requisition 
shall  not  be  entitled  to  a  search,  or  office  copy  certificate,  until  he 
has  satisfied  the  proper  officer  that  the  same  is  required  for  the 
purposes  of  this  section. 

*'  (5)  General  rules  shall  be  made  for  the  purposes  of  this  section. 
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"  (6)  If  any  officer,  clerk,  or  person  employed  in  the  office 
commits,  or  is  party  or  privy  to,  any  act  of  fraud  or  collusion,  or  is 
wilfully  negligent,  in  the  making  of  or  otherwise  in  relation  to  any 
certificate  or  office  copy  under  thiB  section,  he  shall  be  guilty  of  a 
misdemeanour." 

"  (7)  Nothing  in  this  section,  or  in  any  rule  made .  thereunder, 
shall  take  away,  abridge,  or  prejudicially  affect  any  right  which 
any  person  may  have  independently  of  this  section  to  make  any 
search  in  the  office ;  and  every  such  search  may  be  made  as  if  this 
section  or  any  such  rule  had  not  been  enacted  or  made. 

"  (8)  Where  a  solicitor  obtains  an  office  copy  certificate  of 
result  of  search  under  this  section,  he  shall  not  be  answerable  in 
respect  of  any  loss  that  may  arise  from  error  in  the  certificate. 

"  (9)  Where  the  solicitor  is  acting  for  trustees,  executors,  agents, 
or  other  persons  in  a  fiduciary  position,  those  persons  shall  not  be 
so  answerable. 

"  (10)  Where  such  persons  obtain  such  an  office  copy  vrithout 
a  solicitor,  they  shall  also  be  protected  in  like  manner. 

*'  (11)  Nothing  in  this  section  applies  to  deeds  enrolled  under 
the  Fines  and  Becoveries  Act,  or  under  any  other  act,  or  imder  any 
statutory  rule. 

'^  (12)  This  section  does  not  extend  to  Ireland." 

The  rules  made  under  sub-sect.  2  shortly  provide  that  the  requi- 
sition  is  to  state  the  name  and  address  of  the  person  requiring  the 
search,  and  that  the  requisition  and  certificate  shall  be  filed  in  the 
office  where  the  search  was  made.  You  or  your  client  will  have 
to  sign  a  declaration  in  a  specified  form  that  the  search  is  required 
for  the  purpose  of  a  sale,  mortgage  or  lease,  as  the  case  may  be. 
Further,  the  rules  provide  forms  in  which  the  requisition  for  searches 
is  to  be  made,  applicable  to  the  several  cases  of  search  in  the  enrol- 
ment office  for  deeds  enrolled,  in  the  bills  of  sale  department  for 
bills  of  sale,  in  the  registry  of  certificates  of  acknowledgments  of 
deeds  by  married  women,  and  in  the  registry  of  judgments  for 
judgments,  revivals,  decrees,  orders,  rules  and  lispendens^  for  judg- 
ments at  the  suit  of  the  crown,  statutes,  recognizances,  crown  bonds, 
inquisitions,  and  acceptances  of  office,  for  executions,  and  annuities. 
Provision  is  also  made,  when  a  certificate  setting  out  the  result 
of  a  search  has  been  issued,  for  the  continuing  of  the  search  for  a 
calendar  month  from  the  date  of  the  certificate,  and  the  result  of 
the  continued  search  may  be  endorsed  on  the  original  certificate. 
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I3d 


Should  yon  haye  any  difficulty  in  respect  of  any  of  the  requisitions 
on  title,  or  the  objections  thereto,  or  as  to  any  claim  for  compensation, 
or  as  to  any  other  question  arising  out  of  or  in  connection  with  the 
contract  (not  being  a  question  affecting  the  validity  of  the  contract), 
you  may,  under  sect.  9  of  the  Vendor  and  Purchaser  Act,  1874, 
apply  for  assistance  to  a  judge  of  the  Chancery  Division,  by  taking 
out  a  summons  in  chambers.  The  judge  is  empowered  by  that 
act  to  make  such  order  as  appears  just  to  him,  and  also  to  order 
how  and  by  whom  the  costs  of  the  application  are  to  be  borne  and 
paid.  Not  only  disputed  questions  of  law  and  construction  can  be 
decided  by  a  judge  under  this  section,  but  also  disputed  questions 
of  fact.  (See  Be  Burroughes.)  Applications  have  been  made 
under  this  section  to  decide  questions  whether  an  attempted  limita- 
tion  was  void  for  remoteness ;  whether  succession  duty  was  payable, 
and  upon  what  events ;  who  were  the  particular  persons  entitled 
under  a  devise  to  a  class ;  whether  a  vendor  had  shown  a  title  to 
the  soil  or  only  to  rights  of  pasturage,  &c.  The  costs  will  generally 
follow  the  event ;  but  they  are  in  the  discretion  of  the  court,  and 
in  some  cases  no  order  will  be  made  as  to  them  (see  Be  Kearaley)  ; 
and  even  a  successful  applicant  may  be  ordered  to  pay  costs. 
[Ue  Cooper.) 
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CHAPTER  VII. 

PBEPABATION  OF  THE  OONYEYANCE. 

Tou  will  now  be  ready  to  prepare  the  oonveyanoe  to  your  dient. 
Before  doing  bo  it  will  be  well  to  inform  yourself  on  some  of  the 
points  of  law  relating  to  deeds.  The  followiug  hints  may  be 
useful: — 

I.  The  Date. 

The  date  of  the  deed  is  not  of  very  material  consequence.  The 
rule  is  that  a  deed  operates  from  the  time  of  its  delivery ;  so  that 
even  if  the  deed  is  undated,  or  the  date  is  an  impossible  one — the 
30th  of  February  for  example — the  time  on  which  the  delivery 
was  made  will  be  the  real  date.  And  where  the  date  stated  in 
the  deed  does  not  correspond  with  the  date  on  which  delivery  was 
made,  the  deed  will  take  effect  from  the  delivery  still.  {Goddard^9 
Case.) 

II.  The  Parties. 

This  part  of  the  subject  may  be  considered  imder  two  heads, 
the  parties  conveyiug,  and  the  parties  to  whom  the  conveyance  is 
made. 

(1)  The  Parties  conveying. — These  may  again  be  subdivided 
into— (a)  The  vendor,  (b)  Incumbrancers,  if  any.  (c)  Parties  by 
whose  consent  or  at  whose  direction  the  conveyance  is  made, 
(d)  Parties  who  do  not  convey,  but  who  join  for  the  purpose  of 
giviug  the  piurchaser  covenants  for  title,  (e)  Parties  who  are 
joined  for  the  purpose  of  affecting  them  with  notice. 
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1.  The  Parties  Conveying. 

(a)   The   Vendor. — The  vendor  may  be  the  sole  owner  of  the 
land,  both  at  law  and  in  equity,  free  from  inoumbrances.    In  this 
case  he  alone  will  be  the  conveying  party,  unless  parties  are  to 
be  introdnoed  for  the  purposes  mentioned  under  head  (e).    When 
the  vendor  is  under  any  of  the  qualified  disabilities  mentioned  in 
our  first  chapter,  you  must  see  that  he  conveys  through  his  proper 
substitutes,  or  with  the  proper  concurrence.     Thus,  if  he  is  a 
lunatic,  so  found  by  inquisition,  the  party  to  a  conveyance  of  his 
estate  will  be  his  committee,  with  the  consent  of  the  Lord  Chan- 
cellor, or  of  the  judges  having  jurisdiction  in  lunacy.     If  he  is  an 
infant,  seised  in  his  own  right  of  the  land,  he  is  a  tenant  for  life 
within  the  Settled  Land  Act,  1882,  s.  59,  and  the  powers  of  sale 
which  that  act  gives  to  tenants  for  life  will  be  exeroiseable  by 
the  trustee  of  the  settlement  under  which  he  holds,  if  there  is  one ; 
if  not,  by  the  person  appointed  by  the  Chancery  Division,  on  the 
application  of  his  next  friend  or  guardian  (sect.  60).     We  shall 
see  hereafter  what  powers  a  tenant  for  life  now  has  of  absolutely 
disposing  of  the  whole  fee  of  the  land.    Again,  if  the  vendor  is 
a  married  woman,  and  the  property  which  is  the  subject  of  the 
sale  is  not  hers  for  her  separate  estate,  either  by  the  doctrines  of 
law,  equity  or  statute  law,  her  husband  must  be  joined,  and  the 
deed  be  duly  acknowledged  under  the  Fines  and  Kecoveries  Act. 
If  the  husband  cannot  be  found,  is  incapable  of  executing  a  deed,, 
or  is  Uving  apart  from  his  wife,  his  concurrence  may  be  dispensed 
with  by  the  court  on  the  wife's  application  under  sect.  91  of  the  act ; 
and  where  the  concurrence  is  dispensed  with,  the  deed  need  not  be 
acknowledged.    {Ooodchild  v.  DougaL)   In  a  recent  case  {Re  Caine)^ 
the  concurrence  was  dispensed  with  where  the  husband  and  wife 
liad  been  living  apart  for  a  long  time,  and  the  husband  refused  to 
join  unless  part  of  the  purchase-money  was  paid  to  him. 

(b)  Incumbrancers. — The  general  rule  as  to  the  obtaining  of  the 
concurrence  of  other  parties  than  the  vendor  himself  is  that  you 
cannot  require  him  to  obtain  the  concurrence  of  parties  who  are 
unneoeasazy,  even  though  he  has  the  power  to  obtain  such  con-* 
ounrenoe.  {Corder  y.  Morgan.)  But  if  he  has  contracted  that 
he  will  obtain  the  concurrence  of  certain  persons  he  must  fulfil 
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that  oontracty  even  if  the  parties'  ooncurrenoe  is  lumeoessaij. 
{Benson  y.  Lamb.)  Suppose  the  sale  is  by  a  mortgagee  under  a 
power  of  sale,  can  the  purchaser  require  the  Tendor  to  obtain  the 
ooncurrenoe  of  the  mortgagor?  It  has  been  held  in  Carder y. 
Morgan  that  he  cannot  be  so  required,  and  this  notwithstanding 
the  fact  that  the  mortgagor  has  in  the  mortgage  deed  agreed  to 
join  in  any  sale  if  required.  (See  also  Allen  v.  Marten,)  The 
powers  of  sale  given  to  mortgagees  by  the  ordinary  express  power 
inserted  in  mortgages,  and  that  supplied  by  the  Gonyeyancing 
Act,  1881,  sects.  19,  20,  are  very  ample,  and  as  the  purchaser, 
amongst  other  things,  is  not  required  to  make  inquiries  as  to 
whether  a  case  has  arisen  to  authorise  the  sale,  and  the  mortgagee's 
receipt  of  the  purchase-money  is  a  sufficient  discharge,  there  is  no 
necessity  for  insisting  on  the  concurrence  of  the  mori^B^agor. 

There  may  be  duly  registered  judgments  on  foot  of  which  you 
have  notice,  and  the  land  may  be  of  such  a  kind  as  that  the  judg- 
ment creditors  can  at  law  take  the  property  in  execution ;  in  such 
a  case  you  can  insist  on  the  Vendor  obtaining  their  concurrence. 
(See  Cfxuldock  v.  Piper.) 

In  some  few  cases  there  may  happen  to  be  in  existence  a  wife  of 
the  vendor  who  is  entitled  to  the  old  common  law  dower  out  of  his 
lands  (as  to  when  this  may  occur,  see  ante^  p.  112).  Here  the 
doweress  is  clearly  an  incumbrancer,  and  you  will  in  most  cases 
be  entitled  to  have  her  concurrence  for  the  purpose  of  getting  a 
release  from  her  dower. 

Satisfied  terms  are  now  of  no  use  to  furnish  a  protection  against 
dower,  but  the  old  rule  was,  if  there  was  such  a  term  outstanding 
created  prior  to  the  attaching  of  the  right  to  dower,  as  equity 
would  not  remove  the  term  in  favour  of  the  doweress,  the  purchaser 
could  not  insbt  on  the  getting  the  wife  to  concur,  but  would  have 
to  be  content  with  an  assignment  to  him  of  the  term  in  trust  to 
attend  the  inheritance.  (See  Mole  v.  Smithy  Maiindrell  v.  Maundrell.) 
When  the  wife's  concurrence  is  necessary,  and  she  refuses  to  concur, 
it  would  seem  that  you  would  be  entitled  to  decline  to  complete ; 
for  the  wife's  claim  is  not  a  mere  monetary  one,  but  she  might 
actually  require  to  be  put  in  possession  of  one-third  of  the  land. 
But  in  a  case  where  the  purchaser  expressed  himself  willing  to  take 
the  land  in  spite  of  its  liability  to  the  claims  of  a  doweress,  it  was 
held  he  was  entitled  to  compensation.    ( Wikon  v.  Williams.)    If 
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the  doweress  joins  70a  must  of  course  see  that  the  deed  is  acknow- 
ledged by  her  nnder  the  Fines  and  Becoyeries  Act,  if  the  lands 
were  acquired  by  her  husband  before  the  1st  January,  1883. 

The  vendor  may  be  compelled  to  obtain  the  concurrence  of  par- 
ties who  are  bound  to  convey  at  his  request,  e.  g.j  trustees  of  the 
legal  estate.     {Costigan  v.  Hastkr,) 

(c)  Parties  with  whose  Consent  or  by  whose  Direction  the  Conveyance 
is  made, — ^There  are  many  cases  in  which  the  consents  of  third  per- 
sons may  be  necessary  to  an  effectual  sale.  Thus,  when  the  vendor 
is  a  married  woman,  and  the  property  is  not  hers  for  her  separate  use, 
either  at  common  law,  in  equity  or  by  statute,  the  husband  must 
be  joined ;  and  further,  the  deed  must  be  acknowledged  under  the 
FLaes  and  Becoveries  Act.  Again,  if  the  vendor  is  a  tenant  in  tail, 
whose  estate  is  preceded  by  a  life  estate,  and  you  are  purchasing 
from  him  the  whole  fee  simple  subject  to  the  life  estate,  the  owner 
of  the  preceding  life  estate  will  be  the  protector  of  the  settlement 
(presuming  that  it  was  created  by  the  same  instrument  as  that  by 
which  the  estate  tail  was  created),  and  his  consent  will  be  necessary, 
or  else  the  vendor  will  not  be  able  to  convey  to  you  more  than  a 
base  fee.  Such  consent  may  be  given  either  in  the  conveyance  to 
you  or  by  a  separate  deed,  which,  however,  must  be  enrolled  before 
or  at  the  same  time  as  the  assurance  to  you  is  enrolled. 

If  you  are  purchasing  from  trustees  land  which  is  settled  land 
within  the  Settled  Land  Act,  1882,  and  there  is  existing  a  tenant 
for  life  who  would  have  the  powers  of  sale  conferred  by  that  act, 
the  trustees  cannot  sell  without  the  consent  of  the  tenant  for  life 
(if  several  persons  together  form  one  tenant  for  life  then  the  con- 
sent of  any  one  of  them  is  all  the  purchaser  can  require  (see  Settled 
Land  Act,  1884,  s.  6,  sub-s.  2) ),  unless,  as  it  was  decided  in  Taylor 
T.  PaneiOy  and  as  is  now  enacted  by  the  Settled  Land  Act,  1884, 
there  ia  an  absolute  direction  to  them  to  sell,  when  the  consent  of 
the  tenant  for  life  is  unnecessary.  And,  though  under  the  same 
statute,  the  tenant  for  life  has  large  powers  of  selling  the  settled 
land,  and  can  do  so  as  a  rule  without  the  necessity  of  obtaining 
any  consents,  yet  if  he  wishes  to  dispose  of  the  "  principal  mansion^ 
house  and. the  demesnes  thereof,  and  other  lands  usually  occupied 
therewith,"  he  must  obtain  the  consent  of  the  trustees  or  an  order 
of  the  coort.     (See  sect.  16.)    There  are  countless  other  cases,  in 
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which  the  consents  of  special  officials  or  other  persons  are  made 
necessary  to  make  sales  of  land  complete,  required  bj  special 
acts  of  parliament ;  as  it  would  be  almost  impossible  within  our 
limits  to  giye  a  complete  enumeration  of  these  we  shall  not 
attempt  it. 

As  an  example  of  a  case  in  which  one  party  may  convey  by  the 
direction  of  another  party,  we  may  mention  the  common  ease  whero 
your  vendor  has  sold  to  you  before  he  has  obtained  a  conveyance 
of  the  land  to  himself  from  the  person  from  whom  he  bought. 
Here,  instead  of  getting  his  vendor  to  convey  to  him  and  his  thea 
conveying  to  you,  he  will  request  his  vendor  to  convey  direct  to 
you,  he  joining  to  pass  his  equitable  interest  and  to  covenant  that 
he  has  done  nothing  to  incumber  it. 

(d)  Parties  joined  for  the  purpose  of  giving  Covenants  for  JY/fe.-^ 
You  may  also  find  it  of  advantage  sometimes  to  join  as  parties^ 
persons  who  do  not  actually  contribute  anything  towards  conveying 
the  estate,  but  whose  concurrence  may  be  useful  to  your  client  on 
account  of  the  covenants  for  title  which  they  can  give.  Thus, 
where  the  trustee  of  a  will  is  selling  under  a  power  of  sale,  it  may 
be  a  good  thing  to  obtain  covenants  for  title  from  the  beneficiaries 
entitled  to  the  proceeds  of  'the  sale.  For  a  trustee,  as  you  know, 
does  no  more  than  covenant  that  he  has  done  no  act  to  incumber, 
and  from  the  beneficiaries  you  may  get  much  more  satisfactory 
covenants ;  but  it  does  not  seem  that  you  are  entitled  to  insist  on 
their  concurrence.  (See  Cottrell  v.  CottrelL)  If,  however,  the 
sale  was  made  with  the  consent  of  the  tenant  for  life,  as  required 
by  the  trust  instrument,  the  purchaser  is  entitled  to  covenants  for 
title  from  the  tenant  for  life  limited  to  his  interest.  (See  Re 
London  Bridge.)  And  when  the  vendor  is  a  married  woman,  evea 
if  she  can  convey  the  whole  legal  and  equitable  fee  without  the* 
concurrence  of  the  husband,  yet  it  is  desirable  to  get  him  to  join 
if  he  will  do  so,  not  only  to  confirm  the  estate  and  so  assure  you 
that  the  wife  has  made  no  dealing  with  it  in  his  favour,  but  also 
to  obtain  covenants  for  title  from  him ;  for  the  covenants  of  the 
wife  will  only  bind  her  separate  estate  and  will  be  without  effect 
if  she  has  none  at  the  time  and  never  thereafter  has  any. 

Again,  when  a  mortgagee  sells  under  his  power  of  sale,  though, 
you  cannot  insist  in  the  concurrence  of  the  mortgagor,  it  would  be 
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well  to  obtain  it  so  that  he  may  give  you  a  fresh  set  of  covenants 
for  title,  and  not  leave  you  to  depend  on  the  assignment  of  those 
into  which  he  has  entered  with  the  mortgagee. 

(e)  Parties  Joined  in  order  to  affect  them  with  Notice. — 
Parties  are  not  often  in  practice  joined  for  the  mere  purpose  of 
giving  them  notice  of  the  deed.  Direct  notice  by  a  separate  in- 
stroment  is  more  usually  given.  However,  if  the  persons  to  whom 
notice  of  the  assurance  ought  to  be  given  in  any  case  will  join  in 
th(9  deed  and  acknowledge  that  they  have  received  it,  it  will  be 
useful  as  enabling  you  on  a  subsequent  sale  to  dispense  with  the 
necessity  of  having  to  give  the  purchaser  proof  of  the  service  of 
notice. 


2.  The  Parties  to  whom  the  Conveyance  is  made. 

In  cases  where  your  client  has  living  a  wife  to  whom  he  was 
married  before  the  Slst  January,  1834,  he  should  take  the  con- 
veyance in  the  form  of  uses  to  bar  dower.  That  is,  the  convey- 
ance should  be  made  to  him  in  fee  to  such  uses  as  he  shall  by  deed 
appoint,  and  in  default  of  and  until  such  appointment  and  so  far 
as  any  such  appointment  shall  not  extend  to  his  use  for  his  life, 
without  impeeuihment  of  waste,  and  after  the  determination  of  that 
estate  by  any  means  during  his  lifetime  to  the  use  of  a  trustee 
during  the  life  of  the  purchaser  in  trust  for  him,  and  after  the  de- 
termination of  the  estate  so  limited  to  the  trustee  to  the  use  of  the 
purchaser  in  fee  simple.  For  such  uses  prevent  his  widow's  dower 
attaching,  for  under  them  the  purchaser  never  becomes  legally 
seised  in  fee  of  the  lands. 

When  your  clients  are  partners  purchasing  the  estate  out  of  the 
partnership  assets  and  for  partnership  purposes,  the  conveyance 
should  be  made  to  them  as  tenants  in  common,  not  as  joint  tenants; 
and  for  the  purpose  of  facilitating  a  subsequent  sale  of  the  pro- 
perty and  keeping  notice  of  the  fact  that  the  owners  of  the  pro- 
perty are  partners  off  the  title  deeds,  it  is  better  to  make  no 
reference  at  all  to  the  objects  for  which  the  purchase  is  made. 
The  reason  for  not  making  them  joint  tenants  is  that  if  they  were 
made  so,  on  the  death  of  one  the  survivor  would  in  equity  hold 
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the  estate  of  the  deceased  partner  absolutely,  in  spite  of  the  l^al 
right  of  survivorship,  for  the  benefit  of  the  representative  of  the 
deceased. 

Q-enerally,  as  to  parties  taking  an  interest  under  a  deed  of  in- 
denture, the  old  rule  waa  that  no  person  could  take  an  interest  who 
was  not  named  as  a  party  therein.  But  now,  by  7  &  8  Vict.  c.  76, 
s.  11,  as  re-enacted  by  8  &  9  Vict.  o.  106,  under  an  indenture  an 
immediate  estate  or  interest  in  any  tenements  or  hereditaments, 
and  the  benefit  of  a  condition  or  covenant  respecting  the  same, 
may  be  taken,  though  the  taker  is  not  named  as  a  party. 

We  will  conclude  our  remarks  on  this  portion  of  our  subject  by 
warning  you  that  you  should  take  great  care  that  the  parties  are 
all  clearly  described,  so  that  no  question  may  be  raised  on  subse- 
quent transactions  as  to  their  identity. 


III.  Becitals. 

These  are  not  a  necessary  part  of  the  deed,  and  therefore  they 
should  only  be  used  sparingly.  But  because  they  are  unnecessary 
it  must  not  be  inferred  that  they  are  harmless ;  indeed,  if  you  do 
use  them  you  must  do  so  with  the  greatest  caution,  not  only  on 
account  of  the  control  they  may  have  on  the  operative  part  of  the 
deed,  but  also  on  account  of  the  doctrine  of  estoppel,  which  applies 
to  them.  As  to  the  first  point,  the  influence  they  may  exercise  on 
the  operative  part  of  the  deed,  if  there  is  a  discrepancy  between 
the  recitals  and  the  operative  words,  the  latter  will  prevail,  if  at 
least  they  are  free  from  ambiguity ;  but  if  the  operative  clauses 
are  ambiguous,  then  the  recitals  may  be  looked  to  to  explain  them. 
{Jenner  v.  Jenner.)  They  will  not  as  a  rule  operate  so  as  to  supply 
a  total  deficiency  in  the  operative  part.  {Hamtnond  v.  Hammond,) 
In  one  case  {Jenner  v.  Jenner)  ^  however,  where  the  recitals  showed 
that  a  married  woman  concurred  to  bar  her  dower,  but  her  name 
did  not  appear  in  the  operative  part  of  the  deed  or  in  the  covenants 
for  title,  it  was  still  held  that  the  dower  was  eflfectually  barred. 
But  in  Young  v.  Smithy  where  it  was  recited  in  a  settlement  that  it 
was  agreed  that  the  after-acquired  property  of  the  wife  should 
be  subject  to  the  terms  of  the  settlement,  whereas  the  following 
covenant  to  settle  was  made  by  the  husband  alone,  it  was  held  that 
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the  recital  would  not  extend  the  covenant  so  as  to  include  the 
after-acquiied  separate  property  of  the  wife. 

As  to  the  second  part,  the  doctrine  of  estoppel  by  recital  is 
grounded  on  the  very  old  principle  of  law  that  if  a  man  makes  a 
solemn  statement  in  a  deed  he  will  be  estopped  or  prevented  from 
alleging  afterwards  anything  contrary  to  that  statement. 

Lord  Coke  thought  that  a  recital  could  not  have  any  eflFect  by  way 
of  estoppel,  because  it  was  not  a  direct  affirmation ;  but  his  conclusion 
was  dissented  from  in  Bowman  v.  Tat/lor  and  in  Salter  v.  Kidley, 
Holty  C.  J.,  said,  "  A  general  recital  is  not  an  estoppel,  but  a  re- 
cital of  a  particular  fact  is."  The  rule  now  is  that  a  recital  in  a 
deed  will  estop  the  parties  to  the  deed  and  their  privies, «.  e,  per- 
sons claiming  through  them,  from  showing  the  existence  of  a  dif- 
ferent state  of  facts  from  that  which  would  appear  from  such 
statements.  But  to  have  this  effect  the  recital  must  be  clear  and 
imambiguous  (see  Heath  v.  Crealock  and  General  Finance  Co.  v. 
Liberation  Building  Society)^  and  a  recital  will  not  estop  a  party 
from  giving  evidence  which  explains  the  deed  or  shows  the  inten- 
tion of  the  parties  thereto.  In  fact,  in  estimating  how  far  a  recital 
operates  by  way  of  estoppel,  the  deed  must  be  considered  as  a 
whole,  in  order  to  discover  how  far  the  parties  intended  to  bind 
themselves  by  the  recital  (see  Morton  v.  Woods)  y  and  in  Severn  v. 
Clerk  it  was  said,  "  The  recital  of  itself  was  nothing,  but  being 
joined  and  considered  with  the  rest  of  the  deed  it  was  material." 
Again,  a  recital  which  only  relates  to  matters  foreign  to  the  con- 
tract between  the  parties  to  the  contract  does  not  create  an  estoppel. 
{Fraser  v.  Pendlebury).  Nor  will  it  estop  when  the  element  of 
fraud  enters,  or  where  the  party  executing  the  deed  is  an  infant  or 
a  married  woman  (see  Jones  v.  Frost)  y  or  where  the  party  or  someone 
through  whom  he  claims  did  not  execute  the  deed  containing  the 
recital.  Filially,  a  person  is  not  estopped  by  his  deed  from 
denying  a  statement  therein  in  a  subsequent  action  between  the 
parties  not  founded  on  the  deed  but  wholly  collateral  to  it.  (See 
Fraser  v.  Pendlebury  and  Ex  parte  Morgan.) 

Besides  their  use  as  means  of  estopping  the  parties  from  denying 
the  statements  made  in  them,  recitals  are  used  for  various  other 
purposes.  Thus,  considering  the  effect  of  the  Vendor  and  Pur- 
chaser Act,  1874,  s.  2  (2),  that  recitals  in  a  deed  twenty  years  old 
are  evidence,  and  also  the  effect  of  s.  3  (3)  of  the  Conveyancing 
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Act,  1881,  as  to  recitals,  they  may  be  used  for  the  purpose  of  being 
relied  on  as  evidence  on  subsequent  sales  of  the  property,  and 
considering  the  decision  in  Bolton  v.  The  Lotidon  School  Board  that 
a  recital  in  a  deed  twenty-four  years  old  that  the  vendor  was  seised 
in  fee  precluded  the  purchaser  from  requiring  the  vendor  to  cany 
the  title  further  back,  it  would  not  be  amiss  to  insert  such  a  recital 
in  every  deed  where  possible.  We  should  warn  you,  however,  that 
several  eminent  conveyancers  do  not  think  that  this  decision  can 
be  supported,  for  it  is  at  variance  with  the  statutory  rule  that  the 
purchaser  under  an  open  contract  is  entitled  to  forty  years'  title. 

Again,  recitals  may  be  used  to  preserve  a  record  of  certain  facts 
essential  to  the  title,  but  which  would  not  otherwise  appear  from 
the  documents  of  title,  e,  g.  deaths,  marriages,  &c.  The  recital  of 
these  will  prove  very  useful,  as  they  will  constitute  a  kind  of  index 
to  a  purchaser  of  the  places  where  he  may  obtain  the  proper 
certificates  of  such  facts,  births,  marriages,  &c. 

Again,  recitals  may  be  used  to  explain  what  are  the  purposes 
which  the  parties  intend  to  effect  by  the  deed,  and  to  explain  the 
operative  part  of  the  deed  by  stating  all  circumstances  necessary  to 
render  its  effect  intelligible.  And  lastly,  recitals  may  be  used 
when  the  deed  in  which  they  occur  is  effectual  only  by  virtue  of 
its  complying  with  the  terms  of  some  other  deed  to  show  that  the 
terms  have  been  duly  complied  with.  Thus,  where  the  deed  is 
executed  in  pursuance  of  a  power  given  by  some  previous  deed, 
that  previous  deed  should  be  recited,  so  as  to  show  what  formalities, 
if  any,  are  required  to  be  observed  in  the  execution  of  the  power ; 
and  by  comparing  the  recital  with  the  power  as  actually  executed 
by  the  deed  it  may  at  once  be  seen  whether  or  no  the  requisite 
formalities  have  been  duly  observed. 

Thus,  while  not  advising  you  to  omit  recitals  altogether,  we 
would  wish  to  impress  on  you  the  strong  advisability  of  never 
using  them  without  there  is  some  definite  object  to  be  attained  in 
doing  so.  Brevity  should  be  the  ideal  of  the  modem  conveyancer, 
at  least  such  brevity  as  is  consistent  with  clearness,  accuracy  and 
the  attainment  of  the  object  with  which  the  deed  is  to  be  executed. 
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IT.  The  Consideration. 

The  first  point  which  will  occur  to  you  under  this  head  is,  Is  it 
necessary  to  express  the  consideration  at  all  P  For,  as  you  know, 
the  rule  as  to  deeds  is  that  they  do  not  require  a  consideration  to 
support  theniy  since  a  deed  is  not  void  for  want  of  a  consideration. 
But  there  are  several  reasons  why  the  consideration  should  always 
appear.  The  first  reason  depends  on  the  doctrine  of  equity,  as  to 
the  raising  of  a  use.  You  know  that  if,  before  the  Statute  of  Uses 
came  into  operation,  A.  enfeoffed  land  to  B.  without  any  considera- 
tion passing  that,  Equity  considered  that  B.  held  the  land  to  the 
use  of  A.  Now,  when  the  statute  came  into  being,  the  result  was, 
that  he  who  had  the  use  was  thereby  clothed  with  the  legal  estate  ; 
80  that  in  the  above  case  there  was  a  resulting  use  to  A.,  and  thus, 
being  clothed  with  the  legal  estate  by  the  statute,  the  result  was 
that  the  conveyance  was  inoperative  and  passed  nothing.  But 
where  a  consideration  was  expressed,  the  equitable  doctrine  of  a 
resulting  use  did  not  apply,  so  that  B.  in  such  a  case  would  keep 
the  legal  estate. 

A  second  reason  for  stating  the  consideration  is,  that  if  it  be  not 
stated  the  deed  will  be  presumed  to  be  a  voluntary  one,  and  in  this 
case  it  will  be  void  as  against  certain  outside  persons.  Thus,  by 
13  Eliz.  a  5,  a  conveyance  made  by  one  who  is  in  debt  at  the  time 
to  such  an  amoimt  that  he  is  not  able  to  pay  his  debts  in  full,  will 
be  void  against  his  creditors,  unless  it  is  made  bond  fide  and  for 
valuable  consideration.  And  by  27  Eliz.  c.  4,  a  voluntary  convey- 
ance of  land  may  be  defeated  by  a  sale  to  a  purchaser  for  value, 
and  this  even  though  the  subsequent  purchaser  has  notice  of  the 
voluntary  deed.  And  we  have  also  seen  that,  under  the  Bank- 
ruptcy Act,  1883,  a  voluntary  deed  is,  for  ten  years  at  least,  liable 
to  be  impeached  by  the  trustee  in  bankruptcy  of  the  grantor,  and 
is  absolutely  void  as  against  the  trustee  if  the  grantor  become 
bankrupt  within  two  years  after  making  it.  As  to  the  difficulties 
which  surround  a  title  when  there  has  been  a  voluntary  deed  in 
the  title,  see  Clarke  v.  Willott. 

Another  reason  for  stating  the  consideration  is,  that  by  the  Stamp 
Act,  1870,  8.  10,  you  will  be  liable  to  a  penalty  of  10/.  if,  with  in- 
tent to  defraud,  you  do  not  fully  and  truly  set  forth  all  facts  and 
oiroumstances  affecting  the  liability  of  the  instrument  to  or  the 
amount  of  ad  valorem  duty  chargeable. 
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Besides  these,  another  reason  for  setting  forth  the  oonsideration 
and  the  receipt  therefor  in  the  body  of  the  deed  is,  that  by  the  efEeot 
of  the  Conveyancing  Act,  1881,  s.  54,  such  a  receipt  in  deeds 
executed  after  the  commencement  of  the  act  (t.^.,  after  the  31st 
December,  1881)  will  operate  as  a  sufficient  discharge  to  a  pur- 
chaser, the  payer  thereof,  without  any  further  receipt  being 
endorsed.  And  again,  by  s.  55  of  the  same  act,  the  receipt  in  the 
body  of  the  deed  will  (equally  with  the  endorsed  receipt),  in  deeds 
executed  after  the  commencement  of  the  act,  in  favour  of  a  sub- 
sequent purchaser  who  has  no  notice  that  the  money  has  not 
been  paid,  be  sufficient  evidence  of  such  payment.  And,  more- 
over, as  we  shall  see  hereafter,  the  receipt,  whether  in  the  body 
of  or  endorsed  on  the  deed,  will  operate  as  an  authority  to  the 
purchaser  to  pay  the  money  to  the  solicitor  who  produces  such 
deed. 

In  old  deeds  you  will  find  that  every  party  is  put  down  as  having 
received  some  consideration  for  the  part  he  took  in  the  deed,  such 
consideration  being  generally  ten  shillings,  whereas,  in  fact,  even 
that  nominal  amount  was  rarely,  if  ever,  paid  to  the  person  stated 
to  have  received  it.  These  "  nominal  considerations  "  are  entirely 
useless,  and  have  no  effect  except  in  the  case  of  a  deed  intended  to 
operate  as  a  bargain  and  sale  under  the  Statute  of  Uses,  and  no 
such  deed  can  so  operate,  even  though  there  is  a  pecuniary  con- 
sideration, unless  it  is  enrolled  as  required  by  27  Hen.  8,  c.  16,  or 
is  a  bargain  and  sale  for  a  term  of  years.  As  to  the  adequacy  of 
the  consideration,  this  is  a  question  into  which  the  court  will  not 
go  except  in  cases  where  fraud  is  alleged  {West lake  v.  AcUitm)^  and 
the  mere  inadequacy  of  the  consideration  is  of  no  importance 
except  where  it  is  so  gross  as  to  amoimt  to  an  indicium  of  fraud. 
{Rice  V.  Gordon,)  On  the  sale  of  reversions  or  expectancies  by 
heirs  and  others,  the  old  rule  in  a  court  of  equity  was  that  it  must 
be  shown  that  an  adequate  price  was  given  or  else  the  sale  might 
be  set  aside.  (See  Earl  of  Ayksford  v.  Morrk,)  This  rule,  it  must 
be  borne  in  mind,  is  still  in  force,  and  is  not  abrogated  by  the  pro- 
visions of  the  statute  31  Yict.  c.  4,  which  merely  provides  that  no 
bond  fide  purchase  of  a  reversion  made  without  fraud  or  imfair 
dealing  shall  be  set  aside  merely  on  the  ground  of  undervalue. 
(See  Tyler  v.  Yates.)  So  that  a  prodigal  who  disposes  of  a  rever- 
sionaiy  interest  may  subsequently  avoid  the  sale  on  the  ground  of 
undervalue,  and  so  may  his  heir  on  his  death  {Emm  v.  Cheshire) ; 
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aad  this  even  though  he  be  of  mature  age  and  a  man  of  the  world, 
fully  capable  of  understanding  his  own  interest  {Bromley  v.  Smith)  y 
though  he  proposed  the  sale  and  not  the  defendant,  and  though  he 
was  very  pressing  that  the  sale  should  be  carried  out.  {Crojt  v. 
Graham.)  In  a  recent  case  {Neville  v.  Snelling)  the  doctrine  of 
the  Earl  of  Ayles/ord  v.  Morris  was  extended  to  the  case  where 
adyances  were  made  on  hard  terms  with  a  view  to  making  the 
borrower*B  relatives  repay  to  prevent  the  scandal  of  a  bankruptcy. 
But  in  a  still  more  recent  case  (reported  in  the  Times  of  December 
9th,  1884 — Browne  v.  Sanderson)  ^  it  was  held  that  the  principle  of 
Neville  y.  Snelling  would  not  extend  to  a  case  where  the  defendant 
did  not  rely  on  the  plaintiff's  expectations  or  threats  to  expose  him 
to  his  father,  and  where  he  was  of  mature  age  and  a  solicitor. 


V.  Operatiye  Words. 

In  perusing  old  deeds  you  will  find  that  the  conveyancers  of 
those  days  were  very  liberal  in  respect  of  the  quantity  of  words 
which  they  were  wont  to  introduce  into  their  documents,  and 
particularly  in  the  matter  of  the  operative  words  in  conveyances 
did  they  display  their  lavishness.  Thus,  in  some  deeds  you  will 
find  that  the  conveying  party  in  a  deed  was  not  content  with 
merely  "granting  and  conveying"  the  property,  but  would  "grant, 
bargain,  sell,  alien,  convey,  release,  and  confirm  "  it  to  the  pur- 
chaser, and  sometimes  would  say  both  that  he  had  done  so,  and 
that  "  by  these  presents  doth  "  do  so.  The  reason  for  the  employ- 
ment of  so  many  words  was  no  doubt  the  idea  that,  if  from  any 
cause  the  nature  of  the  assurance  or  of  the  property  was  such  that 
some  special  words  of  conveyance  might  be  necessary  to  pass  the 
property,  the  conveyancer,  by  using  all  the  operative  words  he 
knew  might  at  least  be  sure  of  including  in  his  catalogue  the  one 
applicable  to  the  circumstances  of  the  case,  and  it  was  thought  that 
if  that  certainty  was  secured,  that  it  mattered  but  little  that  the 
deed  was  open  to  the  charge  of  surplusage ;  and  seeing  that  deeds 
were  paid  for  by  the  length,  it  is  not  surprising  that  the  con- 
veyancer was  rather  inclined  to  verbiage  than  otherwise.  Merely 
reminding  you  that  all  the  above  words  have  their  proper  signi- 
ficance, and  that  they  are  each  of  them  appropriate  to  special 
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kinds  of  assurances,  we  shall  pass  on  to  the  statute  8  &  9  Vict. 
0.  106,  by  which  the  word  "  grant  "  became  the  appropriate  word 
to  pass  all  hereditaments,  corporeal  or  incorporeal ;  but  the  statute 
did  not  make  the  word  indispensable,  and  any  words  which 
indicated  an  intention  to  grant  would  have  been  sufficient.  (See 
Haggerstone  v.  Hanbury.)  And  sect.  49  of  the  Conveyancing  Act, 
1881,  merely  confirms  this,  when  it  enacts  that  in  conveyances 
made  before  or  after  the  commencement  of  the  act,  the  use  of  the 
word  "  grant "  shall  not  be  necessary  to  convey  tenements  or 
hereditaments,  corporeal  or  incorporeal.  Formerly,  if  you  wished 
to  confer  an  estate  in  fee  simple  on  the  purchaser,  you  had  to  make 
use  of  the  technical  word  "  heirs ; "  and  to  confer  on  him  an  estate 
tail,  the  words  "  heirs  of  his  body."  But  now,  by  sect.  61  of  the 
Conveyancing  Act,  1881,  a  fee  simple  may  be  limited  by  using 
the  words  "in  fee  simple"  without  the  word  "heirs,"  and  an 
estate  tail  by  the  words  "  in  tail "  without  using  the  words  "  heirs 
of  his  body." 

VI.  The  Parcels. 

It  is  superfluous  to  remind  you  that  you  should  be  as  accurate 
as  possible  in  your  description  of  the  property,  in  order  that  no 
questions  of  identity  may  ever  be  raised.  It  is  always  advisable 
to  take  the  description  of  the  parcels  from  that  which  appears  in 
the  abstract ;  but  should  that  be  a  very  old  one,  and  there  is  a 
chance  that  a  verification  of  the  admeasurements  as  therein  given 
would  be  a  matter  of  difficulty,  it  will  be  perhaps  advisable  to 
frame  a  new  description  founded  on  a  new  survey  of  the  land. 
In  such  a  case  you  should  incorporate  in  the  deed  not  only  the 
new  but  the  old  description,  and  refer  to  the  fact  that  the  lands 
were  lately  held  under  the  old  description. 

With  reference  to  faulty  descriptions  of  the  parcels,  we  may 
remind  you  of  the  maxim,  "  Faka  demonstratio  non  nocet^^  t.  e., 
where  the  main  description  of  the  property  is  sufficiently  dear  and 
certain  to  put  it  beyond  a  doubt  what  is  intended  to  be  passed  by 
the  deed,  a  subsequent  erroneous  addition  to  this  description  will 
not  prejudicially  affect  the  first  one.  Thus,  the  adding  to  an 
otherwise  dear  description  of  erroneous  circumstances  as  to  the 
locality  of  the  premises,  or  as  to  their  occupation  or  otherwise, 
will  not  vitiate  it.    For  example,  A.  grants  the  farm  of  Blaokaore 
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to  B.y  and  subsequentlj  desoribes  it  (contrary  to  the  fact)  as  in  the 
oooupation  of  X.;  this  false  circumstance  will  be  considered  as 
mere  surplusage.  Again,  if  A.  conveys  to  B.  all  his  meadow 
Blaekacre,  described  as  containing  ten  acres,  whereas,  in  fact,  it 
contained  twenty  acres,  the  whole  twenty  acres  will  pass  to  B. 

If  you  use  technical  words  you  should  take  care  that  you  know 
their  legal  meaning,  and  employ  them  in  their  proper  significances. 
We  here  submit  to  your  notice  a  few  of  these  technical  words, 
with  the  meanings  assigned  to  them  by  law. 

A  Manor  will  pass  all  the  demesne  lands  of  the  manor,  and  the 
freehold  of  the  copyholds  as  well  as  the  seignory ;  so  also  will  an 
advowson  appendant  pass  under  this  term,  except  when  the  con- 
veyance is  by  the  crown.     {AtL^Oen.  v.  Sitwell.) 

A  Messuage. — Under  this  word  will  pass  a  dwelling-house  with 
the  land  attached. 

A  House. — This  will  include  the  curtilage  and  buildings  forming 
part  of  or  appertaining  to  it,  and  also  a  garden  attached  to  it. 

A  Farm. — ^This  will  pass  the  farm  house  and  the  land  held  there- 
with. 

Land. — This  term  includes  ho^ises  and  everything  therein  or 
permanently  affixed  thereto. 

Tenement. — This  term  includes  lands  and  everything  which  may 
be  the  subject  of  tenure,  whether  corporeal  or  incorporeal,  real, 
personal,  or  mixed. 

Water. — This  word  will  only  pass  the  right  to  the  water,  and  a 
right  of  fishing  therein,  and  not  the  land  on  which  it  stands. 
The  proper  word  to  use,  if  it  is  wished  to  pass  the  land  as  well  as 
the  water,  is  the  word  '^  pool,"  or  to  convey  the  land  and  describe 
it  as  "  covered  with  water." 

We  may  note  here  that  if  the  land  abuts  on  a  highway  it 
theoretically  extends  to  the  centre  line  of  the  highway,  and  the 
portion  of  ground  which  extends  into  the  highway  will  pass,  although 
the  plan  referred  to  in  a  description  of  the  property  does  not  show 
that  the  boundary  line  of  it  extends  so  far.     {Berrige  v.  Ward.) 
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If  after  a  general  description  you  introduce  qualifying  words  you 
must  keep  in  mind  the  rule  as  to  the  effect  whieh  a  qualification 
has  as  regards  restricting  the  generaUty  or  a  prior  description. 
The  rule  is  shortly  as  follows : — "  If  general  words  are  preceded  by  a 
specification  or  enumeration  of  particulars,  the  general  words  will 
not  be  construed  to  signify  anything  of  a  higher  nature  or  of  more 
importance  than  or  of  a  different  description  from  what  is  before 
expressed."  For  example,  if  A.  grants  to  B.  all  his  plate  and 
jewellery  "  and  other  effects,"  the  words  "  other  effects  "  will  only 
pass  property  of  a  similar  nature  to  those  first  mentioned. 

Of  com'se  fixtures  and  timber  whilst  still  growing  will  pass  with- 
out a  separate  mention ;  so  also  will  mines  and  minerals ;  and  if 
mines  are  to  be  excepted  from  the  grant  an  express  reservation  of 
them  must  be  made.  There  are,  however,  exceptions  to  this  rule, 
for  instance,  the  mines  do  not  pass  unless  they  are  expressly 
mentioned  in  conveyances  by  railway  companies  under  the  Lands 
Clauses  Act,  nor  do  they  pass  unless  mentioned  under  an  enfran- 
chisement  of  copyholds. 

711.  General  Words. 

By  a  simple  grant  of  land,  not  only  the  land  itself,  but  all 
the  means  of  enjoying  it,  and  all  its  incidents  and  accessories, 
will  pass  by  the  niere  force  of  the  grant  Itself,  the  maxim  being 
Cuicunque  aliquid  concedituVy  conceditur  etiam  et  id  sine  quo  res 
ipsa  non  esse  potuiL  So  that  all  easements  and  privileges  legally 
appurtenant  to  the  land  itself  will  pass  without  being  expressly 
mentioned.  Easements  and  privileges  are  said  to  be  legally  appur- 
tenant when  they  are  not  naturally  or  originally  appendant  to  the 
land,  i.  ^.,  are  not  natural  methods  of  enjoying,  or  modes  of  using 
the  land,  but  have  been  annexed  to  the  land  or  made  part  of  the 
means  by  which  enjoyment  of  the  lands  is  obtained,  either  by 
some  express  grant  or  by  prescription,  or  by  long  user.  As 
examples  of  privileges  legally  appurtenant  may  be  given,  rights  of 
way  over  another  person's  land,  or  the  right  to  take  water  therefrom, 
and  similar  rights,  known  as  rights  of  common,  or  profits  d  prendre. 
These  rights  will  pass  with  the  land  without  special  mention.  But 
there  are  other  appurtenances  to  lands,  which  are  not  legally  appur- 
tenant to  them.    There  are  some  easements,  profits  d  prendre  or 
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other  rights,  whioh,  thougli  not  appurtenant  to  the  land,  have  been 
enjoyed  with,  or  reputed  or  known  as  part  and  parcel  of,  the  land 
itself.  Easements  of  this  description  will  not  pass  by  a  simple 
oonveyance,  without  being  expressly  mentioned,  and  it  is  to  pass 
these  that  general  words  have  been  employed  by  conveyancers. 
In  old  deeds  the  parcels  used  to  end  up  with  a  long  string  of 
general  words,  comprising  every  known  description  of  easement, 
pririlege  and  appurtenance,  so  that  no  right  which  was  not  legally 
appurtenant,  and  so  required  express  mention,  might  be  omitted 
from  the  grant ;  but  in  later  days  it  has  been  thought  sufficient 
merely  to  describe  them  more  generally,  e.  g.,  "  all  liberties, 
privileges,  easements  and  appurtenances  whatsoever  to  the  land 
belonging  or  appurtenant,  or  usually  held  or  occupied  therewith, 
or  reputed  to  belong  or  be  appurtenant  thereto." 

The  necessity  of  using  any  general  words  at  all  is  now  in  most 
cases  done  away  with  by  the  Conveyancing  Act,  1881,  ss.  6,  7, 
which  supplies  to  all  conveyances  a  sufficiently  comprehensive  list 
of  general  words  to  pass  all  kinds  of  appurtenances,  legal  or  other- 
wise. The  Conveyancing  Act  does  not  include  mines  and  minerals 
in  the  general  words  enumerated  by  it;  but,  as  we  pointed  out 
above,  with  a  few  exceptions,  these  will  pass  without  the  need  of 
specially  mentioning  them.  It  would  seem,  then,  that  you  will 
generally  be  quite  safe  in  omitting  the  general  words  altogether. 

*^ All  Estate*'  Clause. — This  was  always  inserted  in  deeds  after 
the  general  words,  but  practically  it  was  of  no  use.  And  now  by 
the  Conveyancing  Act,  1881,  s.  63,  as  to  conveyances  made  after 
the  commencement  of  the  act  (*.  ^.,  after  31st  December,  1881),  it 
will  not  be  necessary  to  expressly  insert  it,  as  it  is  made  a  matter 
of  impHcation  to  every  such  conveyance. 


Tin.  Exceptions  and  BeservationB. 

If  you  wish  to  except  or  reserve  anything  out  of  that  which  you 
grant  by  the  deed,  you  must,  of  course,  specially  mention  it.  There 
is  a  distinction  between  an  exception  and  a  reservation,  which  you 
should  bear  in  mind :  an  exception  is  the  holding  back,  as  it  were, 
of  part  of  the  thing  granted,  so  that  the  exception  must  be  a  part 
of  the  thing  granted,  and,  oonsequently,  must  be  in  esse  at  the  time 
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of  the  grant ;  but  it  most  be  of  a  part  only,  and  not  of  the  whole, 
of  the  thing  granted,  and,  moreover,  it  must  not  be  repugnant  to 
the  grant,  so  that  if  jou  demised  a  house  and  shops,  excepting  the 
shops,  the  exception  would  be  void  as  being  repugnant. 

A  reservation,  on  the  other  hand,  can  only  be  of  something  new 
issuing  out  of  the  thing  granted :  thus,  a  rent  is  said  to  be 
reserved.  Strictly  speaking,  you  cannot  reserve  to  yourself  any- 
thing that  does  not  issue  out  of  the  land :  thus,  it  is  not  correct  to 
say  that  you  reserve  a  right  of  sporting  over  the  lands ;  but  in 
such  a  case  the  reservation  is  allowed  to  operate  as  a  re-grant  by 
the  purchaser  of  the  right.  (See  Wtckham  v.  Hawker  and  Hooper 
V.  Clarke,) 

Beservations  are  in  some  cases  implied  by  law ;  thus,  where  you 
retain  a  portion  of  the  property  and  sell  the  rest,  the  law  will  pre- 
sume, in  the  absence  of  anything  in  the  conveyance  to  negative  the 
presumption,  a  reservation  of  all  such  rights  and  easements  over 
the  part  conveyed  as  are  essential  to  the  due  enjoyment  of  the 
part  which  you  retain,  e,  g.j  rights  of  way,  light,  support,  &c. 
(See  Pearson  v.  Spemer^  Richards  v.  Rose  and  Davis  v.  Sear.) 


IX.  The  EabendunL 

The  function  of  the  habendum  is  to  mark  out  the  estate,  i.e.  the 
amount  of  interest,  taken  by  the  purchaser.  Thus,  land  may  be 
granted  to  A.  and  his  heirs,  to  hold  unto  and  to  the  use  of  A.  and 
his  heirs. 

It  is  apparent  that  differences  may  occur  between  the  limitation 
following  the  words  of  grant,  and  the  limitation  in  the  habendum. 

When  it  thus  happens,  the  question  will  arise  which  is  to 
prevail,  the  interest  as  created  by  the  operative  words,  or  that 
created  by  the  habendum  P  The  rule  is,  that  nothing  can  be  added 
by  the  habendum  to  what  has  been  granted  by  the  premises :  so 
that  if  thiBre  is  a  grant  of  the  field  known  as  A.,  habendum, 
"  together  with  B.,"  the  conveyance  will  not  pass  B.  as  well  as  A. 
Indeed,  the  habendum  is  considered  to  be  of  but  secondary 
importance,  and  whenever  it  is  inconsistent  with  the  grant  in  the 
premises  it  will  simply  be  void.  So  that  it  cannot  abridge  the 
estate  created  by  the  premises;  and  if  land  is  granted  to  A.  and  his 
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heirs,  habendum  to  A.  for  life  only,  the  habendum  will  have  no 
effect,  and  A.  will  take  the  whole  fee  simple.  But  this  must  be 
distinguished '  from  the  ease  where  the  habendum  may  be  con- 
sidered as  not  being  repugnant  to  the  grant,  but  as  explanatory  of 
it.  Thus,  if  an  estate  is  granted  to  A.  and  his  heirs,  habendum  to 
A.  and  the  heirs  of  his  body,  here  the  habendum  will  be  considered 
as  used  to  explain  the  sense  in  which  the  word  "  heirs  "  is  used  in 
the  premises,  and  A.  will  take  only  an  estate  tail.  A  mere  dis- 
crepancy of  names  between  the  premises  and  the  habendum  is  of 
no  importance.  The  ''tenendum,"  which  is  generally  coupled 
with  the ''  habendum,"  is  a  clause  which  is  at  the  present  time 
quite  superfluous.  Before  the  passing  of  the  Quia  Empiorea 
Statute  (18  Edw.  1),  this  clause  was  used  to  show  of  whom  the 
feoffee  was  to  hold,  and  afterwards,  and  up  to  the  passing  of 
12  Car.  2,  c.  24,  its  use  continued  to  show  by  what  tenure  the 
lands  were  held,  t.  e.,  whether  in  free  socage  or  in  knight's  service. 

X.  Covenants. 

Following  the  habendum  come  the  covenants.  These,  of  course, 
vary  with  the  nature  of  the  property.  They  may  be  divided  into 
two  large  classes — covenants  by  the  vendor  and  covenants  by  the 
purchaser.  The  first  class  will  include  the  covenants  for  title,  and 
in  addition  to  these  there  will  be  other  covenants  by  the  vendor  in 
special  cases,  and  in  the  second  class  there  will  be  covenants  by  the 
purchaser  in  the  nature  of  indemnities  to  the  vendor  against 
incumbrances  and  charges  on  the  land,  &c.,  and  covenants  by  which 
the  purchaser  restricts  his  full  priniA  facie  rights  to  the  enjoyment 
of  the  land. 

Covenants  are  sometimes  implied  by  the  use  of  particular  words 
in  the  operative  part  of  a  deed ;  but  in  most  cases  it  is  seldom  the 
practice  to  rely  on  implied  covenants,  but  express  ones  are  inserted. 
A  notable  exception  will  now  occur ;  for,  as  we  shall  see,  the  cove- 
nants for  title,  which  are  impliedly  annexed  to  all  deeds  imder  the 
Conveyancing  Act  of  1881,  vnll  as  a  rule  take  the  place  of  the  old 
express  ones.  (Vide  postj  p.  158.)  When  express  covenants  are 
inserted,  they  qualify  the  generality  of  the  implied  ones,  so  that  it 
will  not  extend  further  than  the  express  covenant. 

Before  the  statute  8  &  9  Yict.  c.  106,  exchanges  and  partitions 
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at  common  law  implied  conditions  or  warranties  of  title ;  and  the 
words  "  give  "  or  "  grant "  in  other  oonvejanoes  implied  similar 
warranties ;  but  by  this  statute  those  assurances  are  not  in  future 
to  imply  any  condition  in  law,  and  those  words  are  not  to  imply 
any  covenant  except  so  far  as  they  may  do  so  by  virtue  of  some 
act  of  parliament.  Under  this  qualification  covenants  will  still  be 
implied  by  the  use  of  the  word  "  grant "  in  conveyances  of  land 
by  promoters  under  the  Lands  Clauses  Consolidation  Act,  1845. 
In  bargains  and  sales  of  land  in  the  East  and  North  Bidings  of 
Yorkshire  the  words  "  grant,  bargain  and  sale  "  implied  covenants 
for  title ;  but  the  acts  which  produced  this  effect  are  now  repealed 
by  the  Yorkshire  Registry  Act  of  1884,  and  there  are  no  pro- 
visions therein  on  the  subject  of  implied  covenants.  Further,  the 
word  "grant"  implies  covenants  for  title  in  conveyances  to  the 
Governors  of  Queen  Anne's  Bounty.  (1  &  2  Vict.  c.  20,  s.  22.) 
Again,  the  word  "  demise  "  in  a  lease  implies  a  covenant  for  quiet 
enjoyment;  but  as  it  is  an  absolute  covenant,  and  only  lasts  during 
the  life  of  the  lessor,  its  operation  is  usually  (in  the  interests  of  the 
lessee  as  well  as  of  the  lessor)  excluded  by  inserting  an  express 
covenant  for  such  enjoyment.  Again,  when  a  lease  for  years  is 
made  "  yielding  aud  paying  "  a  certain  rent,  these  words  create 
a  covenant  for  the  payment  of  the  rent;  but  this  implied  covenant, 
too,  is  usually  excluded  by  the  insertion  of  an  express  covenant, 
as  it  does  not  bind  the  lessee  should  he  assign  the  premises.  (Yide 
postf  Part  III.) 

Covenants  generally  as  affected  by  the  Conveyancing  Acty  1881. — 
Sects.  10  to  12  of  this  act  make  certain  provisions  as  to  covenanta 
in  leases.  These  you  will  find  referred  to  in  the  chapter  on  leases 
{post,  Part  III.).  Sects.  58, 59,  60  and  64  relate  to  the  construction 
of  covenants ;  sect.  58  relates  to  the  benefit  of  a  covenant,  and 
enacts  that  a  covenant  relating  to  land  of  inheritance  shall  be 
deemed  to  be  made  with  the  covenantee,  his  heirs  and  assigns,  and 
have  the  same  effect  as  if  his  heirs  and  assigns  were  expressed ; 
and  a  covenant  relating  to  land  not  of  inheritance  is  to  be  deemed 
made  with  the  covenantee,  his  executors,  administrators  and  assigns, 
and  have  the  same  effect  as  if  they  were  expressed.  This  only 
relates  to  covenants  made  after  the  commencement  of  the  act. 
Formerly,  the  obligation  and  the  benefit  of    a  real  covenant 
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ftttaohed  upon  the  fimocessiYe  owners  of  the  property,  but  otherwise 
the  ooyenantor's  heirs  were  not  bound  by,  and  the  covenantee's 
heirs  could  not  take  advantage  of,  the  covenant  unless  named. 
This  section  only  applies  to  covenants  relating  to  land,  and  its 
effect  ijB  that  in  such  covenants,  if  they  relate  to  estates  of  inherit- 
ance, the  words  ^'  heirs  and  assigns,"  usually  inserted  after  the 
oovenantee's  name,  may  be  with  safety  omitted  since  they  are 
incorporated  by  the  act.  And  in  covenants  relating  to  estates  not  of 
inheritance^  the  words  "executors,  administrators  and  assigns" 
may  now  be  safely  omitted  after  the  covenantee's  name.  With 
regard  to  personal  covenants  this  was  always  so ;  that  is,  the 
personal  representative  of  the  covenantee  or  his  assigns  could 
enforce  the  covenant,  whether  named  or  not. 

The  section  does  not  extend  to  incorporate  the  heirs  and  assigns 
of  the  covenantor.  As  far  as  regards  the  "  heirs"  of  the  covenantor, 
the  section  next  considered,  infra^  makes  provision.  And  with 
regard  to  the  "  assigns"  the  following  are  the  rules : — First,  when 
a  man  covenants  to  do  something  regarding  a  thing  in  esse,  part 
and  parcel  of  the  property  conveyed,  his  assigns  are  bound,  whether 
named  or  not.  Thus,  if  a  lessee  covenants  to  repair  during  the 
term  an  existing  wall  in  the  land  demised,  his  assignee  will  be 
bound  although  not  named  in  the  covenant.  Secondly,  when  a 
man  covenants  to  do  something  new  on  the  land  conveyed,  the 
assignee  is  bound  only  if  named ;  so  that  if  a  lessee  covenants  to 
build  a  wall  on  the  land  demised,  an  assignee  of  the  lease  would 
only  be  bound  by  such  covenant  if  named.  Thirdly,  when  a  man 
covenants  to  do  something  entirely  collateral  to  the  land  demised, 
the  assignee  is  not  bound  even  though  named.  So  that  if  there 
was  a  covenant  by  a  lessee  to  build  a  wall  on  land  not  part  of  the 
land  demised  the  assignee  would  not  be  bound  in  such  a  covenant 
though  named.  These  rules  are  clearly  laid  down  in  Spencer's 
case.  The  effect  of  this  is  that  as  a  rule  the  covenantor's  assigns 
should  generally  be  expressly  bound,  though  even  if  they  are  not 
they  will  be  bound  if  they  take  with  notice  of  the  covenant  {Tulk 
V.  Moxhay)^  whether  it  runs  with  the  land  or  not.  At  least  this  is 
so  where  the  covenants  are  restrictive  ones  as  distinguished  from 
positive  covenants  to  do  some  act  or  other.  (See  L,  and  8.  W.  Rail, 
Co,  V.  Chmm  ;  and  see  HaywardY,  The  Brunswick  Building  Society,) 

Sect.  60  will  enable  you  to  dispense  with  the  words  "  or  the 
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Burviyors  or  surviyor  of  them  or  the  exeoutors  or  administrators  of 
such  surviyor  or  their  or  his  assigns/'  so  usually  found  in  covenants 
with  two  or  more  jointly,  and  especially  in  mortgages  to  trustees 
who  advance  money  on  a  joint  account. 

Sect.  64  provides  that  in  a  covenant,  proviso,  or  other  pro- 
vision implied  in  a  deed  hy  virtue  of  the  act,  words  in  the  singular 
or  plural  numher  shall  include  also  the  plural  or  singular  respec- 
tively, and  the  masculine  gender  when  used  shall  also  include  the 
feminine.  This  provision  is  an  imitation  of  13  &  14  Vict.  c.  21, 
which  made  similar  provisions  with  regard  to  expressions  contained 
in  all  acts  of  parliament.  But  that  act  applied  to  the  expressions 
used  in  the  words  of  the  acts  themselves,  whereas  sect.  64  applies 
to  expressions  occurring  in  covenantSy  &c.,  which  are  to  he  implied 
in  deeds  by  virtue  of  the  act. 

When  the  vendor  is  the  absolute  owner  of  the  land,  and  the 
land  is  freehold,  he  usually  enters  into  four  covenants  for  title : 
these  are : — 1.  A  covenant  that  he  has  good  right  to  convey. 
2.  That  the  purchaser  and  persons  claiming  under  him  shall  enjoy 
possession  of  the  land  without  any  interruption  from  him  or 
persons  claiming  through  him.  3.  That  the  purchaser  shall  hold 
free  from  incumbrances  created  by  him  or  by  persons  through 
whom  he  claims,  or  claiming  under  him  otherwise  than  by  a 
purchase  for  value.  4.  That  he  or  any  one  through  whom  he 
derives  title,  otherwise  than  by  a  purchase  for  value,  will  do  eveijr- 
thing  that  may  be  necessary  for  the  further  or  more  effectually 
assuring  the  premises  to  the  purchaser.  These  covenants  you  will 
see  are  not  absolute,  but  only  extend  to  the  acts  or  omissions  of 
such  persons  under  whom  the  vendor  claims  as  have  not  themselves 
entered  into  proper  covenants,  i.  «.,  persons  who  have  not  acquired 
ther  estate  by  purchase,  a  purchase  here  not  including  a  devise  or  a 
marriage  settlement.  If  the  subject-matter  of  the  conveyance  be 
leasehold  property  the  vendor  further  covenants  that  as  far  as  any 
acts  or  omissions  done  or  omitted  by  him,  or  by  persons  through 
whom  he  claims,  are  concerned,  the  lease  is  a  valid  and  subsisting 
one,  and  that  the  rent  has  been  paid,  and  the  covenants  and 
conditions  have  been  performed  up  to  the  date  of  the  conveyance. 
If  the  vendor  is  merely  a  trustee,  a  mortgagee,  the  personal 
representative  of  a  deceased  person,  or  the  committee  of  a  lunatic 
not  so  found,  the  only  covenant  or  title  entered  into  is,  that  he 
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peisonallj  has  done  nothing  to  iuoumber  the  estate.  A  trustee 
oannot  be  compelled  to  enter  into  any  other  covenant,  not  even  a 
oovenant  for  further  assurance.     ( Worky  v.  Frampton.) 

Now,  formerly,  these  covenants  for  title  were  set  out  in  externa 
in  the  conveyance,  but  by  virtue  of  the  Conveyancing  Act,  1881, 
they  may,  in  future,  by  the  use  of  appropriate  words,  be  omitted 
altogether.     For  by  sect.  7  of  that  act,  in  conveyances  made  after 
the  act,  the  usual  covenants  for  title  will  be  implied,  inter  alia^ 
in  conveyances  for  valuable  consideration,  whether  of  freehold  or 
leasehold  property,  and  in  deeds  conferring  a  right  to  admittance 
to  copyhold  or  customary  land,  when  the  party  conveying  is  the 
beneficial  owner,  and  is  expressed  to  convey  as  such  in  the  con- 
yeyance,  or  is  a  trustee,  mortgagee,  the  personal  representative  of  a 
deceased  person,  or  the  committee  of  a  limatic  not  so  found,  and  is 
expressed  to  convey  in  such  character,  or  where  the  person  who  is 
the  beneficial  owner,  as  such  beneficial  owner  directs  some  other 
person  to  convey  (in  which  case  the  covenants  will  be  implied  on 
the  part  of  the  person  giving  the  direction).    And  sub-sect.  3  of 
Ais  section  is  framed  to  meet  the  special  case  of  a  husband  and 
wife  both  joining  in  the  conveyance,  and  both  conveying  expressly 
as  beneficial  owners.     Here  the  wife  is  placed  in  the  same  position 
as  a  person  expressed  to  be  conveying  by  the  direction  of  another 
person,  so  that  there  will  be — (1)  (as  the  wife  expressly  conveys  as 
beneficial  owner)  a  set  of  covenants  for  title  by  her  binding  her 
separate  estate;  (2)  (as  the  husband  expressly  conveys  as  bene- 
ficial owner)  a  set  of  implied  covenants  for  title  by  him  alone ; 
and  (3)  (as  he  is  a  person  expressly  giving  directions  as  beneficial 
owner  to  another  person  who  conveys  at  his  request)  another  set  of 
covenants  on  his  part  extending  to  the  acts  of  the  wife,  and  of  the 
persons  through  whom  she  claims.     These  implied  covenants  may 
be  varied  or  extended,  and  in  such  a  case  they  will  operate  as 
if  the  variations  or  extensions  had  formed  a  part  of  the  covenants 
as  implied  by  the  act :  but  the  implied  covenants  are  so  compre- 
hensive that  it  will  seldom  be  necessary  to  alter  them  in  any 
way. 

As  to  the  burden  of  these  covenants — it  will  lie  on  the  person, 
if  one,  and  if  there  are  several,  then  on  each  of  the  conveyancing 
persons  as  far  as  regards  his  share  in  the  property.  And  under 
sect.  69,  as  we  have  seen,  the  covenants  will  impliedly  bind  the 
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heirs  and  real  estate  of  the  covenantor  as  well  as  his  executors  and 
administrators,  and  his  personal  estate. 

These  covenants  will  be  impliedly  entered  into  with  the  person  to 
whom  the  conveyance  is  made,  if  one,  and  if  to  two  or  more,  then 
with  those  persons  jointly ;  and  if  it  is  made  to  tenants  in  common 
the  covenants  will  be  with  each  of  such  persons.  Moreover,  the 
benefit  of  these  covenants  will  go  with  the  estate  and  interest  of 
the  covenantee,  and  be  enforceable  by  every  person  in  whom  that 
estate  or  interest  or  any  part  thereof  is  from  time  to  time  vested, 
that  is  to  say,  they  vHill  run  with  the  land. 

There  are  some  special  cases  of  covenants  for  title  which  you 
should  notice.  Thus,  when  trustees  are  selling  with  the  consent  of 
the  tenant  for  life,  the  latter  will  give  the  usual  covenants  for 
title,  but  they  will  be  limited  as  regards  the  reversion  to  the  acts 
of  himself  and  persons  claiming  imder  him.  (See  Uarl  Poulett  v. 
Mood,)  When  an  incimibrancer  releases  the  estate  from  his 
charge,  he  will  merely  covenant  that  he  has  done  no  act  to  in- 
cumber. When  the  vendors  are  tenants  in  common,  the  covenants 
are  limited  to  their  several  shares ;  but  if  they  are  joint  tenants, 
they  sometimes  covenant  jointly,  and  sometimes  jointly  and 
severally.  And  their  covenants  are  restricted  to  the  extent  of 
their  several  interests.  Again,  sometimes  when  trustees  of  a  will 
are  selling  imder  a  trust  to  pay  debts,  &c.,  and  to  divide  the 
residue  among  certain  persons  who  are  all  suijurk^  these  cesiuis  que 
trusts  sometimes  enter  into  covenants  for  title,  but  it  does  not  seem 
to  be  an  invariable  practice  for  them  to  do  so.  Finally,  when  the 
vendor  is  the  crown  or  a  person  selling  to  a  company  under  com* 
pulsion  by  the  Lands  Clauses  Consolidation  Act,  1845,  there  will 
be  no  covenants  for  title  by  the  vendor  at  aU. 

We  will  take  the  opportunity  of  mentioning  here  two  or  three 
examples  of  acts  or  omissions  which  amoimt  to  breaches  of  the 
covenants  for  title.  First  as  to  the  covenant  for  good  right  to  con- 
vey :  this  will  be  broken  immediately  upon  the  execution  of  the  deed, 
if  the  covenantor  has  not  a  good  right  to  convey.  (See  Raynolh 
V.  Woolmer.)  So  that  the  time  for  suing  on  the  covenant  (twenty 
years,  see  3  &  4  Will.  4,  c.  42)  will  run  against  the  purchaser  from 
the  date  of  the  conveyance.  And  where  the  covenant  is  that  the 
covenantor  and  another  party  to  the  deed  have  in  th^oi  a  good 
right  to  convey,  and  it  turns  out  that  that  third  party  is  incapable 
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of  oonreying^  the  oovenant  will  be  broken.  {Nasher  v.  Aahtan.) 
Ab  to  the  oovenant  for  quiet  enjoyment — in  order  to  constitute  a 
beach  of  this  there  mnst  be  some  disturbonoey  but  aotual  eviotion 
is  not  neoessary.  Thus,  where  after  the  sale  a  decree  was  made 
in  a  suit  in  Ghanceiy  that  the  land  sold  was  subject  to  a  right  of 
common,  it  was  held  that  the  decree  alone,  without  any  entry  or 
aotoal  disturbance  of  the  purchaser,  did  not  amount  to  a  breach. 
(Howard  y.  Mditlaiid.)  Nor  will  the  covenant  be  broken  by  a 
wrongful  eviction  by  a  stranger,  but  it  will  be  so  by  such  an 
eviction  by  the  vendor  or  someone  who  claims  through  him.  As 
to  the  oovenant  for  further  assurance,  in  order  to  ascertain  what 
will  amount  to  a  breach  of  this,  it  will  be  necessary  to  inquire,  in 
the  first  place,  what  acts  can  be  required  to  be  done  under  it.  If 
a  bad  title  be  sold,  the  vendor  under  this  covenant  can  be  called 
upon  to  convey  such  title  as  he  afterwards  acquires,  even  though 
he  acquires  it  by  purchase  for  valuable  consideration  (see  Lafigford 
V.  Pitt) ;  and  this  covenant  will  be  broken  by  a  refusal  to  levy  a 
fine  to  complete  the  title,  or  to  satisfy  a  judgment  or  other  incum- 
brance. {King  y.  Jones.)  And  in  Fain  v.  At/era,  it  was  suggested 
that  under  this  covenant  a  deed  of  covenant  to  produce  title  deeds 
might  be  successfully  insisted  on,  though  a  doubt  was  expressed  on 
the  point.     (See  Halktt  v.  Middleton.) 

In  certain  cases  the  purchaser  must  enter  into  covenants  with 
the  vendor :  thus,  if  the  property  entails  certain  liabilities  and 
bmdens  on  its  owner,  the  vendor  who  sells  it  is  entitled  to  cove- 
nants from  the  purchaser  that  he,  the  vendor,  shall  be  indenmified 
from  them.  (Maxhay  v,  Indencick,)  And  on  the  sale  of  an  equity 
of  redemption,  as  this  entails  on  the  purchaser  the  liability  to 
pay  the  mortgage  debt  and  interest,  he  must  covenant  to  in- 
denmify  the  yendor  therefrom.  ( Waring  v.  Ward,)  And  on  the 
sale  of  a  reversion,  as  the  purchaser  will  have  to  pay  the  succession 
duty  when  it  falls  into  possession,  here,  again,  he  must  covenant  to 
indemnify  the  vendor  against  it.  Again,  on  the  assignment  of 
leaseholds,  the  assignor,  as  you  know,  remains  liable  to  pay  the 
rent  and  to  perform  the  covenants  and  conditions  of  the  original 
lease,  so  that  the  assignee  must  covenant  with  the  assignor  to  take 
on  himself  this  liability,  and  to  bear  the  assignor  indenmified  there- 
bom.    (See  Mauk  y.  Garrett.) 
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But  besides  these  oases  it  often  happens  that  the  vendor  only 
sells  part  of  his  property  to  the  purchaser  and  retains  some 
land  adjoining  the  part  sold;  in  this  case  he  may  be  desirous 
of  protecting  his  remaining  property  from  being  depreciated  in 
any  way  by  acts  of  the  purchaser,  and  in  order  to  obtain  this 
protection,  he  will  require  the  purchaser  to  enter  into  covenants 
restricting  his  fuU  legal  right  to  use  the  land  in  any  manner  he 
thinks  fit;  in  fact,  to  enter  into  what  are  known  as  restrictive 
covenants. 

On  the  construction  of  covenants  like  these,  and  on  the  points 
as  to  whom  they  will  bind,  and  who  is  entitled  to  the  benefit  of 
them,  there  have  been  many  decisions.  The  result  of  them  may 
be  shortly  stated  as  follows : — They  are,  in  the  first  place,  cove- 
nants in  gross,  and  do  not  run  with  the  land.  (See  Kepple  v. 
Bailey,)  But  a  covenant  between  vendor  and  purchaser,  on  the 
sale  of  land,  that  the  purchaser  and  his  assigns  shall  use  or  abstain 
from  using  the  land  in  a  particular  way,  will  be  enforced  in  equity 
against  all  subsequent  purchasers  with  notice,  independently  of  the 
question  whether  it  be  one  which  nms  with  the  land  so  as  to  bind 
subsequent  purchasers  at  law  {Tulk  v.  Moxhay  and  Patman  v. 
Harland) ;  and  further,  such  a  covenant,  though  not  running  with 
the  land,  and  though  the  assigns  be  not  expressly  bound,  will  never- 
theless bind  such  assigns  as  have  notice  of  it.  ( Wilson  v.  Hart,) 
Nor  will  a  purchaser  be  able  to  claim  exemption  from  a  restrictive 
covenant  on  the  ground  that  not  having  investigated  the  title  he 
has  not  had  notice  of  it  when  a  proper  investigation  would  have 
disclosed  it,  {Nichol  v.  Penning  and  Patman  v.  Harland,)  The  rule, 
however,  only  applies  to  restrictive  covenants  enforceable  against  the 
land,  and  not  to  positive  or  affirmative  covenants,  e,  g,  a  covenant 
by  a  purchaser  of  the  fee  simple  that  he  will  erect  a  dwelling* 
house  on  the  land,  for  such  a  covenant  is  one  in  gross  only,  i.  e.  it 
is  personal  to  the  covenantor,  and  subsequent  purchasers  are  not 
bound  even  though  they  may  have  notice  of  it.  (See  L.  Sf  8.  W. 
Mail.  Co.  V.  Chmm  and  Heyward  v.  Brunsmck  Building  Society.) 

And  it  has  been  further  decided  that  where  there  is  a  lease  of  a 
public-house,  and  a  covenant  to  purchase  beer  from  *one  brewer 
only  both  for  that  public-house  and  for  another  one  held  under  a 
different  landlord,  such  a  covenant  will  bind  an  assignee  of  the 
second  public-house  if  he  has  notice  of  it.     {Luker  v.  Dennis.), 
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As  to  the  persons  entitled  to  take  the  henefit  of  a  restrictiye  oove- 
naat,  to  enahle  the  assignee  to  take  such  henefit,  there  must  he 
something  in  the  deed  to  define  the  property  for  the  henefit  of 
which  it  was  entered  into.  Thus,  where  the  owners  of  an  estate 
sold  part  of  it  to  the  defendant,  who  oovenanted  with  them,  their 
heirs  and  assigns,  restricting  his  right  to  build,  and  the  owners  then 
sold  the  remainder  of  the  estate  to  the  plaintiff,  there  being  no 
reference  in  the  latter  conveyance  to  the  restrictive  covenants,  it 
was  held  that  the  plaintiff  was  not  entitled  to  restrain  the  defen- 
dant from  building  in  contravention  of  the  covenant.  {Rennals  v. 
Cowlifuhatr,)  Nor  will  the  benefit  pass  unless  the  purchaser  has 
notice  of  the  covenant.  Thus,  A.,  the  owner  of  two  adjoining 
plots  of  land,  leased  one  plot  to  B.,  who  covenanted  not  to  build 
in  a  certain  way,  and  afterwards  leased  the  other  plot  to  C,  who 
entered  into  similar  covenants  with  A.  B.  afterwards,  with  A.'s 
approval,  built  so  as  to  contravene  the  covenant  and  darken  G.'s 
windows.  C.  then  brought  an  action  to  restrain  him  from  com- 
mitting a  breach  of  the  covenant  with  A.,  but  it  was  held  that  he 
was  not  entitled  to  relief,  as  the  covenant  did  not  enure  to  his 
benefit,  it  not  being  mentioned  in  the  lease  to  him.  {Master  v. 
Hansard  and  KeaU  v.  Lyon,)  From  these  oases  you  will  see  what 
an  important  bearing  the  fact  of  notice  or  no  notice  has  on  the 
light  to  take  advantage  of  restrictive  covenants. 

The  next  species  of  covenant  we  have  to  consider  is  the 
coTenants  for  the  production  and  safe  custody  of  the  title- 
deeds. 

When  the  vendor  is  entitled  to  and  does  retain  the  deeds  relating 
to  the  estate,  he  formerly  had  to  enter  into  covenants  with  the  pur- 
chaser for  the  production  of  the  deeds  when  called  for,  and  for  their 
safe  custody  in  the  interim.  When  the  vendors  were  trustees  the 
general  covenant  to  this  effect  was  restricted  so  as  to  prevent  them 
from  incurring  any  personal  liability,  and  each  bound  himself  only 
so  long  as  he  had  the  actual  custody  of  the  deeds.  For  this  cove- 
nant, however,  the  Conveyancing  Act,  1881,  s.  9,  substitutes  a 
form  of  covenant,  called  an  Acknowledgment  of  the  right  to  pro- 
duction, supplemented  by  an  Undertaking  for  the  safe  custody  of 
the  deeds.  It  will  be  advisable  to  adopt  these  in  most  cases,  but 
you  should  notice  that  this  new  substitution  for  the  covenant 
apparently  only  applies  when  the  vendor  has  the  deeds  in  his  hands 
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and  TetainB  them.  If  the  deeds  are  in  the  hands  of  some  third 
person  the  old  ooyenants  should  he  expressly  inserted,  until  it  is 
decided  that  the  Act  of  1881  applies,  notwithstanding  the  use  of 
the  word  **  retaining,"  to  such  a  case. 

The  obligations  imposed  by  an  acknowledgment  are  obligationB 
towards  the  person  entitled  to  require  production, 

I.  To  produce  the  documents  for  inspection  by  him  or  any  one 
authorized  in  writing  by  him  upon  his  request  in  writing : 
H.  To  produce  the  documents  at  any  trial,  hearing  or  examina^ 
tion  in  any  court  or  commission,  or  elsewhere  in  the 
United  Kingdom,  on  any  occasion  on  which  production 
may  be  properly  required  for  proving  or  supporting  the 
title  or  claim  of  the  person  entitled  to  require  such  pro- 
duction, or  for  any  other  purpose  relative  to  that  title  or 
claim: 
III.  To  deliver  to  him  true  copies  or  extr£U3ts  attested  or  unat- 
tested of  and  from  such  documents. 
The  person  who  requires  production  or  copies  as  above  must 
bear  the  expenses,  and  the  acknowledgment  will^  not  confer  any 
right  to  damages  for  loss  or.  destruction  of  or  injury  to  the  docu- 
ments from  whatever  cause.     A  summary  way  of  enforcing  these 
obligations  is  provided  for  by  sub-section  7,  which  empowers  the 
person  for  whose  benefit  the  acknowledgment  is  made  to  apply  to 
the  Chancery  Division  by  summons  in  chambers  for  production  of 
the  documents,  or  the  delivery  of  copies  thereof  or  extracts  there- 
from to  the  person  to  be  benefited  or  someone  on  his  behaU.      The 
acknowledgment  when  given  operates  to  satisfy  any  liability  to 
give  a  covenant  for  production  and  delivery  of  extracts  or  copies 
of  documents. 

The  acknowledgment  binds  the  documents  in  the  possession  of 
the  person  who  retains  them,  and  in  the  possession  or  control  of 
every  other  person  having  possession  or  control  of  them  from  time 
to  time ;  but  so  long  only  as  each  person  has  the  possession  or 
control  thereof.  These  persons  must  specifically  perform  the  obli- 
gations imposed  on  them  by  the  acknowledgment,  except  when 
prevented  by  fire  or  other  inevitable  accident.  The  obligations 
imposed  by  the  acknowledgment  are  to  be  performed  on  the  re- 
quest in  writing  of — 

1.  The  person  to  whom  the  acknowledgment  is  given : 
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« 

2.  Any  person  (except  a  lessee  at  a  rent)  having  or  claiming  any 
estate,  interest  or  right  through  or  under  that  person,  or 
otherwise  becoming  through  that  person  interested  in  or 
afifeoted  by  the  terms  of  the  documents  to  which  the  ac- 
knowledgment relates. 

The  acknowledgment,  as  we  have  seen,  does  not  give  any  right 
of  action  for  loss  or  destruction  of  the  documents,  from  whatever 
cause  arising.  Accordingly  the  act  provides  that  on  a  person  who 
retains  possession  of  documents  giving  to  another  an  undertaking  for 
safe  custody  of  such  documents,  the  undertaking  shall  oblige— 

(a)  The  person  giving  it ;  and 

(b)  Every  person  having  possession  or  control  of  the  documents 

from  time  to  time, 

(but  only  so  long  as  each  person  has  possession  or  control  of  the 
documents),  to  keep  the  deeds  mentioned  in  the  undertaking  safe, 
whole,  uncancelled  and  undef  aced,  unless  prevented  by  fire  or  other 
inevitable  accident. 

The  section  also  provides  (sub-sect.  10)  a  summary  mode  of 
appljring  in  chambers  in  the  Chancery  Division  for  the  assessment 
of  damages  for  the  loss,  destruction  or  injury  to  any  documents 
included  in  an  undertaking,  and  empowers  the  court  to  direct 
inquiries  as  to  the  amount  of  damages,  and  to  order  payment 
thereof  by  the  person  liable.  Lastly,  note  that  the  section  only 
applies  if  and  so  far  as  a  contrary  intention  is  not  expressed  in 
the  acknowledgment  or  undertaking,  and  only  to  an  acknowledg- 
ment or  undertaking  given,  or  a  liability  respecting  documents 
incurred,  after  the  commencement  of  the  act. 

The  acknowledgment  or  undertaking  may  be  incorporated  in 
the  conveyance  or  may  be  included  in  a  separate  instrument.  If 
the  latter  course  is  adopted,  the  question  of  what  stamps  the 
instroment  is  to  bear  will  arise :  there  is  no  provision  in  the  act 
concerning  stamp  duty,  and  it  is  the  opinion  of  most  eminent 
conveyancers  that  an  acknowledgment  alone  need  pay  no  duty  at 
alL  (Vide  Meek  v.  Baylies,)  Until  the  point  is  settled,  the  under- 
taking, if  under  seal,  should  bear  a  ten  shilling  stamp,  and,  if  not 
under  seal,  a  sixpenny  one. 

Eminent  counsel  advise  that  when  a  trustee  "  retains"  deeds  he 
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ooimot  be  compelled  to  give  an  nndcaiakmg,  bnt  tlie  pnrcluiBer 
must  be  satisfied  witb  an  acknowledgment.  Until  this  is  definitely 
decided  by  the  courts  to  be  the  proper  rule,  acting  for  the  pur- 
chaser you  might  reasonably  insist  on  having  an  oodertaking 
drawn  in  a  qualified  form,  that  is,  in  such  a  way  that  the  trustee 
vonld  only  be  responsible  if  the  deeds  were  l<st,  &o.  while  in  his 
own  custody  and  tmder  his  own  control,  and  not  if  lost,  &c.  through 
the  default  of  his  solicitor  or  agent.  This  is  the  plan  suggested 
in  the  last  edition  of  Frideaox  (the  13th  edition),  and  one  which 
practitioners  may  reasonably  adopt  while  the  question  whether 
a  trustee  retaining  deeds  must  give  an  undertaking  as  well  as  an 
acknowledgment  remains  an  open  one. 


(    169    ) 


CHAPTER  VIII. 


THE  COMPLETION  OF  THE  PURCHASE. 


I.  The  Execution  of  the  Deed. 

Ajs  a  role,  the  deed  ought  to  be  read  over  to  the  parties  to  it ; 
at  all  events,  they  ought  to  be  acquainted  with  its  contents  or 
purport.  And  if  a  party  to  the  deed  cannot  read  it  should  be  read 
to  him,  and  if  it  be  falsely  read  it  will  be  void,  at  least  so  far  as  it 
was  misread.  It  is  a  moot  point  whether  signature  is  necessary ; 
but  when  the  case  comes  within  the  Statute  of  Frauds  the  better 
opinion  would  seem  to  be  that  it  should  be  signed.  In  practice, 
deeds  are  always  signed.  On  the  other  hand,  sealing  is  without 
doubt  an  essential  formality  to  the  deed ;  but  any  kind  of  seal  will 
do,  and  the  mere  touching  of  a  seal  which  has  been  previously 
affixed  is  sufficient  and  is  usually  adopted  in  practice.  Again, 
delivery  of  the  deed  is  essential :  it  may  be  either  actual  or  verbal, 
or  both.  Actual  delivery  is  where  the  deed  is  actually  delivered 
over  by  the  party  executing  it  to  the  other  party.  Verbal  delivery 
is  where  he  uses  words  to  the  effect  that  he  delivers  it  as  his  act 
and  deed,  and  this  will  be  effectual  even  although  he  retains  pos- 
session of  the  deed.  A  deed  also  may  be  delivered  as  an  escrow, 
I.  e.  to  take  effect  conditionally  only.  In  this  case  it  should  pro- 
perly be  delivered  to  some  third  person,  with  words  importing  that 
it  is  to  be  delivered  to  the  proper  person  on  such-and-such  a  condi- 
tion or  at  such-and-such  a  time.  But  even  where  the  deed  is 
executed  in  the  usual  way,  yet  if  it  is  delivered  on  a  condition 
which  suspends  its  operation  to  some  future  time  or  event,  it  will 
operate  as  an  escrow.     (See  Watkin  v.  Nash.) 

Further,  witnesses  do  not  seem  to  be  essential  to  the  validity  of 
a  deed  unless  there  is  some  particular  statute  or  contract  which 
requires  witnesses,  as,  for  example,  under  the  Mortmain  Acts,  or 
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where  a  deed  of  appointment  under  a  power  is  required  to  be  at- 
tested in  some  particular  way.  But  in  practice  the  conyejanoe  is 
usually  attested  by  two  witnesses,  so  as  to  render  proof  of  the  due 
execution  of  the  deed  an  easy  matter  in  future. 

One  point  which  will  occur  to  you  upon  the  completion  is,  is  the 
purchaser  entitled  to  have  the  deed  executed  by  the  vendor  in  the 
presence  of  his  (the  purchaser's)  solicitor  P  Previously  to  the  Con- 
veyancing Act,  1881,  this  was  an  unsettled  point.  In  some  cases 
he  was  held  to  be  so  entitled,  and  in  other  cases  he  was  held  not  to 
be  so.  ( Vinei/  v.  Chapliny  and  see  Essex  v.  DanielL)  His  right  to 
insist  on  it  depended  on  the  circumstances  of  each  case,  and  it  was 
for  a  jury  to  decide  whether  or  not  the  circumstances  were  suc^  as 
to  make  it  reasonable  that  his  demand  should  be  complied  with. 
The  8th  section  of  the  above  act  sets  this  question  at  rest,  by  enact- 
ing that  the  purchaser  shall  not  be  entitled  to  require  that  the 
conveyance  to  him  be  executed  either  in  his  or  his  solicitor's  pre- 
sence ;  but  it  enables  him  at  his  own  cost  to  have  the  execution  of 
the  conveyance  by  the  vendor  witnessed  and  attested  by  some  per- 
son appointed  by  him,  and  the  act  expressly  says  that  he  is  quite  at 
liberty  to  appoint  his  solicitor  to  be  the  attesting  witness. 


II.  The  Payment  of  the  Purchase-Honey. 

Another  point  which  will  occur  to  you  is,  suppose  the  vendor  does 
not  attend  in  person  to  complete,  is  the  purchaser  justified  in  paying 
the  purchase-money  to  his  solicitor?  Formerly,  acting  for  the  pur- 
chaser, you  would  not  have  been  justified  in  so  doing  unless  he  pro- 
duced a  written  authority  from  the  vendor  authorizing  him  to  receive 
it,  and  you  could  insist  on  his  producing  such  an  authority  before 
paying  him  the  money.  (See  Viney  v.  Chaplin,)  Now,  however,  in 
ordinary  cases  matters  are  simplified  by  the  Conveyancing  Act,  1881, 
8.  56,  which  provides  that  when  a  solicitor  produces  a  deed  which 
has  a  receipt  either  in  the  body  of  the  deed  or  endorsed  thereon,  the 
deed  being  executed,  or  the  endorsed  receipt  signed  by  the  person 
entitled  to  give  a  receipt  for  the  consideration,  the  deed  shall 
operate  as  a  sufficient  authority  for  the  person  who  has  to  pay  the 
purchase-money  to  pay  it  to  such  solicitor  without  having  any 
separate  authority.    But  this  section  will  not  be  available  to  you 
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in  all  oases :  for  if  the  vendors  are  trustees  they  have  no  right  to 
authorize  their  solicitor  or  anyone  else  to  receive  the  pTirchase« 
money  (see  Waugh  v.  Wyche  and  Robertson  v.  Armstrong) ; 
accordingly,  the  act  does  not  authorize  trustees  to  require  the 
purchaser  to  pay  the  money  to  their  solicitor  on  the  production 
of  a  deed  duly  executed  under  this  sectiou,  nor  wiU  a  purchaser 
be  safe  in  so  paying  his  money.  {Bellamy  v.  Metropolitan  Board 
of  Works.)  In  Flower  v.  Metropolitan  Board  of  WorkSy  Kay,  J., 
held  that  where  there  were  several  trustee-vendors  the  purchaser 
oould  insist  on  all  the  trustees  attending  personally  or  else  on 
their  giving  a  written  and  signed  direction  that  the  money  should 
be  paid  to  their  joint  account  in  some  bank.  The  purchaser  was 
justified  in  refusing  to  pay  the  money  to  one  trustee  authorized 
by  the  others  to  receive  it.  This  decision  throws  a  great  deal  of 
di£Soulty  in  the  way  of  completing  a  purchase  from  trustees ;  and 
until  the  decision  is  confirmed  by  the  Court  of  Appeal  the  law  on 
the  subject  cannot  be  considered  as  definitely  settled. 

Connected  with  the  subject  of  the  payment  of  the  purchase-money 
is  that  of  the  liability  of  the  purchaser  to  see  to  the  application  of 
the  purchase-money.  Under  the  old  law  this  liability  was  a  matter 
of  great  importance ;  when  the  vendors  were  trustees  the  purchaser 
had  to  see  that  the  money  he  paid  to  them  was  duly  applied  by 
them  as  directed  by  the  instrument  under  which  they  derived  their 
power  to  sell :  from  this  liability,  however,  he  was  free,  if  the  instru- 
ment under  which  they  sold  expressly  declared  that  their  receipts 
should  be  good  discharges,  or  without  such  a  receipt-clause  if  the 
nature  of  the  trust  was  such  that  exemption  from  the  liability 
oould  be  implied,  and  it  would  be  so  implied  when  the  trust  was  for 
the  payment  of  debts  generally,  or  when  the  money  was  to  be  paid 
over  to  persons  who  were  not  ascertained  or  who  were  not  suijuris^ 
or  if  the  money  to  be  derived  from  the  sale  was  to  be  applied  upon 
trusts  which  required  time  or  discretion  for  their  application.  So, 
too,  when  executors  were  selling  chattels  real,  they  could  give  a 
good  discharge  for  the  purchase-money,  for  the  full  power  to  sell 
their  testator's  personalty  is  inherent  in  the  office  of  executor  (see 
generally  on  this  point  Elliott  v.  Merriman).  Questions  of  this 
sort  were,  however,  rendered  of  much  less  importance  by  22  &  23 
Vict.  c.  35,  s.  23,  which  enacted  that  "  the  bond  fide  payment  to, 
and  the  receipt  of,  any  person  to  whom  any  purchase  or  mortgage- 
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money  shall  be  payable  upon  any  express  or  impUed  trost  shall 
effectually  discharge  the  person  paying  the  same  from  seeing  to 
the  application,  or  being  answerable  for  the  misapplication,  thereof, 
unless  the  contrary  shall  be  declared  by  the  instrument  creating 
the  trust  or  security."  This  enactment  was  not  retrospective,  and 
applied  only  to  instruments  executed  since  August  13th,  1859,  cmd 
as  it  only  applied  to  purchasers  and  mortgagees,  it  was  considered 
not  to  be  sufficiently  ample.  Accordingly,  Lord  Cranworth's  Act 
contained  a  section  upon  the  subject  (sect.  29),  which  ran  as  follows: 
"  The  receipt  in  writing  of  any  trustees  or  trustee  for  any  money 
payable  to  them  or  him  by  reason  or  in  exercise  of  any  trusts  or 
powers  reposed  or  vested  in  them  or  him,  shall  be  sufficient  dis- 
charges for  the  money  therein  expressed  to  be  received,  and  shall 
effectually  exonerate  the  person  paying  such  money  from  seeing 
to  the  application  thereof,  or  from  being  answerable  for  any 
loss  or  misapplication  thereof."  This  enactment  only  applied  to 
instruments  executed  after  the  28th  August,  1860,  and  could 
be  excluded  by  the  expression  of  contrary  intention.  Now,  how- 
ever, by  the  Conveyancing  Act,  1881,  it  is  enacted,  "That  the 
receipt  in  lonting  of  any  trustees  or  trustee  for  any  money^ 
securitieSy  or  other  personal  property  or  effects^  payable,  transferable 
or  deliverable  to  them  or  him  imder  any  trust  or  power,  shall  be 
a  sufficient  discharge  for  the  same,  and  shall  effectually  exone- 
rate the  person  paying,  transferring,  or  deUvering  the  same  from 
seeing  to  the  application,  or  being  answerable  for  any  loss  or 
misapplication  thereof,  and  the  section  applies  to  trusts  created 
either  be/ore  or  after  the  commencement  of  the  act."  And  finally, 
by  the  Settled  Land  Act,  1882,  it  is  provided  (sect.  40)  that  the 
receipt  in  writing  of  the  trustees  of  a  settlement,  or  of  one  of  them, 
where  one  is  empowered  to  act,  or  of  the  personal  representatives 
of  the  last  surviving  or  continuing  trustee,  for  money  or  securities, 
shall  be  a  sufficient  discharge  to  the  purchaser.  The  result  of  these 
several  enactments  is,  that  it  will  not  in  future  be  necessary  for  you 
to  trouble  yourself  about  seeing  to  the  application  of  the  purchase- 
money  ;  for  if  the  trustees  are  selling  under  powers  given  them  by 
the  settlement,  or  under  the  Settled  Land  Act,  their  receipts  will, 
whatever  the  date  of  the  instrument,  be  a  sufficient  discharge. 
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nL  Some  SpecialFormalities  in  oonneotioii  with  the  Parties  Conveying. 

(1)   When  the  Vendor  is  a  Married  Woman. 

If  the  Yondor  is  a  married  woman,  and  the  property  is  not  hers 
for  her  separate  use,  either  bj  the  dootrines  of  law  or  equity,  or 
by  statute,  the  deed  will  need  acknowledgment.  This  will  now  ap- 
parently only  occur  in  the  case  of  interests  in  land  and  reversionary 
interests  in  personalty  (which  she  can  dispose  of  under  Malins'  Act 
by  deed  acknowledged)  which  are  not  hers  for  her  separate  use  :  nor 
will  acknowledgment  be  necessary  even  in  these  cases  where  the 
means  by  which  she  can  dispose  of  the  property  is  a  deed  of  appoint- 
ment under  a  power,  or  when  the  property  is  vested  in  her  as  a  bare 
trustee.  (Vendor  and  Purchaser  Act,  1874,  s.  6,  and  see  Dockra 
Y.  Dockra.)  In  cases  where  acknowledgment  is  necessary,  it  was 
formerly  regulated  by  the  Fines  and  Becoveries  Act,  the  pro- 
visions of  which  were,  by  the  8  &  9  Vict.  c.  106,  extended  to 
contingent  interests  and  executory  and  future  interests  in  here- 
ditaments, and  by  20  &  21  Vict.  c.  57,  to  reversionary  interests  in 
personal  estate  coming  to  her  under  any  instrument  dated  after 
1857,  and  not  being  a  settlement  made  upon  her  marriage.  But 
the  Conveyancing  Act,  1882,  and  the  rules  made  thereimder,  make 
some  important  alterations  in  the  law,  or  rather  the  procedure  on 
the  point.  The  principal  change  effected  is,  that  an  acknow- 
ledgment which  by  that  act  was  required  to  be  made,  inter  aliaj 
before  two  special  commissioners  appointed,  as  by  the  act  provided, 
may  now  be  made  before  one  perpetual  or  one  special  commis- 
sioner. Another  change  effected  by  the  act  is  that,  though 
the  memorandum  of  acknowledgment  which  is  required  by  sect.  84 
of  the  Fines  and  Becoveries  Act  to  be  indorsed  on  the  deed  after 
its  acknowledgment  is  retained,  yet,  by  the  repeal  of  the  latter 
part  of  that  section  and  sects.  85  to  88,  the  certiQcate  of  acknow- 
ledgment which  those  sections  required  the  person  taking  the 
acknowledgment  to  sign,  and  which  had  to  be  filed  in  the  Common 
Pleae^  is  now  unnecessary,  as  far  as  relates  to  deeds  executed  after 
31st  December,  1882.  But  in  cases  where  a  married  woman  has 
executed  a  deed  before  that  date,  the  certificate  is  still  necessary ; 
and  if  it  has  not  been  filed  before  then,  it  is  still  to  be  filed  in  the 
way  directed  by  the  repealed  sections.    And  further,  the  repeal  of 
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seot.  87  is  not  to  affect  the  keeping,  as  by  that  section  directed,  of 
an  index  to  such  certificates  as  are  filed  before  or  aft«r  the  com- 
mencement of  the  act  we  are  now  discussing ;  and  the  repealed 
seot.  88,  which  provides  for  the  delivery  of  an  office  copy  certificate 
to  a  person  applying  for  it,  and  enacts  that  such  copy  shall  be 
received  as  evidence  of  the  acknowledgment,  is  in  effect  re-enacted. 
And,  lastly,  for  the  repealed  section  86,  which  provided  that  on  the 
filing  of  the  certificate  the  deed  should  take  effect  from  the  time  of 
its  being  acknowledged,  and  that  the  subsequent  filing  of  the 
certificate  as  aforesaid  should  have  relation  to  such  acknowledg- 
ment (the  effect  of  which  was  that  until  the  certificate  was  filed  the 
deed  was  of  no  validity.  Jolly  v.  Handcock)^  is  substituted  the  pro- 
vision that  where  the  memorandum  of  acknowledgment  purports 
to  be  signed  by  a  commissioner,  &c.,  the  deed  shall,  as  regards  the 
execution  by  the  married  woman,  take  effect  at  the  time  of 
acknowledgment ;  and  further,  that  the  deed  shall  in  that  case  be 
conclusively  taken  to  have  been  duly  acknowledged. 

Sect.  7  is  also  directed  to  another  point  connected  with  the 
acknowledgment  of  deeds  of  married  women.  It  was  apprehended 
that  a  deed  executed  and  acknowledged  by  a  married  woman 
imder  the  Fines  and  Recoveries  Act,  might  be  liable  to  be  in- 
validated by  the  circumstance  that  the  judge  or  one  or  both  of  the 
commissioners  taking  the  acknowledgment  might  be  or  might  have 
been  interested  or  concerned,  either  as  a  party  or  otherwise,  in  the 
transaction  giving  occasion  for  such  an  acknowledgment;  and 
accordingly  the  statute  17  &  18  Vict.  c.  75,  was  passed,  which  pro- 
vided that  no  deed  thereafter  duly  acknowledged  should  be  im- 
peached or  impeachable  after  the  certificate  had  been  filed  by  reason 
only  that  the  person  or  persons,  or  either  of  the  persons,  taking  the 
acknowledgment  was  or  were  interested  or  concerned,  either  as  party 
or  parties,  or  as  attorney  or  solicitor,  or  clerk  to  the  attorney  or 
solicitor  of  one  of  the  parties,  or  otherwise.  Now  sect.  7  repeals 
this  statute  and  re-enacts  it  in  form  more  applicable  to  acknow- 
ledgment as  it  will  take  place  under  the  present  act,  providing 
that  a  deed  duly  acknowledged  shall  not  be  impeached  or  impeach- 
able by  reason  of  the  judge,  commissioner,  &c.  being  interested 
either  as  a  party,  solicitor,  or  clerk  to  a  solicitor  for  one  of  the 
parties  interested.  And  it  further  authorizes  the  making  of 
general  rules  for  preventing  any  person  interested  from  taking  an 
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aoknowledgment ;  but  these  rules,  the  seotion  stipulatesi  shall  not 
make  mvaUd  any  acknowledgment. 

The  TuleB  published  under  this  seotion  provide  that  no  person 
shall  take  an  acknowledgment  if  he  is  interested  in  the  matter, 
either  as  a  party  or  solicitor,  or  clerk  to  a  solicitor  of  one  of  the 
partiee ;  that  before  taking  the  acknowledgment  he  must  separately 
examine  the  woman  as  to  whether  she  intends  to  give  up  the  pro- 
perty without  haying  any  provision  made  for  her ;  and  if  it  appears 
to  him  that  it  is  intended  that  provision  shaU  be  made  for  her,  he 
is  not  to  take  the  acknowledgment  imtil  satisfied  that  some  pro- 
vision  has  been  actuaUy  made  by  some  deed  or  writing  produced 
to  him,  or  where  such  provision  has  not  been  actually  made  before- 
hand, then  he  must  require  the  terms  of  the  intended  provision  to 
be  reduced  to  writing  and  to  verify  the  same  by  his  signature. 
These  rules  also  give  a  form  of  acknowledgment  to  be  endorsed  on 
the  deed,  and  also  a  form  of  declaration  to  be  made  by  the  commis- 
sioner that  he  is  not  interested. 

(2)   When  the  Vendor  is  an  Executor  or  Administrator. 

You  should  bear  in  mind  that  one  of  several  executors  can  assign 
leaseholds,  and  that  the  assignment  can  validly  be  made  even  before 
probate  is  taken  out ;  but  in  such  a  case  probate  should  be  asked 
for  as  soon  as  possible  afterwards,  for  this  constitutes  the  only  evi- 
dence of  the  executor's  title  and  right  to  make  the  assignment. 
This  power  does  not  extend  to  administrators,  who  must  obtain 
letters  of  administration  before  they  can  make  a  valid  assignment. 
(See  Morgan  v.  Thomas.)     It  would  seem  that  if  there  are  several 
^administrators,  all  need  not  join  in  the  assignment,  but  an  assign- 
ment by  one  will  be  good.     (See  Jacomb  v.  Haretcood,  which  seems 
to  overrale  Hudson  v.  Hudson^  a  previous  decision  to  the  contrary.) 

(3)    When  the  Vendor  is  under  some  Disability. 

Sometimes  it  will  be  necessary  to  have  recourse  to  the  Trustee 
Act,  1850 :  this  will  occur  when  the  legal  estate  is  vested  in  some 
person  as  trustee,  and  he  is  unable  or  refuses  to  convey,  or  is  not 
Ascertained,  or  cannot  be  found,  &c.  Thus,  under  this  act,  the 
Ix)rd  Chancellor  and  the  Chancery  Division  may  make  orders 
Testing  the  lands  in  such  persons  as  the  court  may  direct,  in  the 
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case  of  (1)  a  lunatic  or  infant  trustee  or  mortgagee ;  (2)  a  trustee 
who  is  out  of  the  juiisdiction,  or  who  cannot  be  found ;  (3)  in  the 
case  of  its  being  uncertain  which  of  several  trustees  was  the  surviyor, 
or  of  its  being  uncertain  whether  the  trustee  last  known  to  have 
been  seised  is  alive  or  dead ;  (4)  or  of  a  trustee  who  refuses  to 
convey  for  twenty-eight  days  after  being  called  upon  to  do  so. 
Instead  of  making  a  vesting  order  the  court  may  appoint  some 
person  to  make  the  conveyance,  and  this,  when  made,  will  have  the 
same  effect  as  a  vesting  order.  And  when  specific  performance  or 
the  conveyance  or  assignment  of  land  is  ordered  in  any  action, 
the  court  may  declare  any  party  to  the  action  a  trustee  within  the 
meaning  of  the  act,  and  it  may  also  declare,  concerning  the  interests 
of  unborn  persons,  who  might  claim  under  any  party  to  the  action, 
or  the  will  or  voluntary  settlement  of  a  deceased  person,  who 
during  his  life  was  party  to  the  contract  or  transaction,  concerning 
which  the  decree  in  the  action  is  made,  that  such  interests  of  un- 
born persons  are  the  interests  of  persons  who  would  on  coming 
into  existence  be  trustees  within  the  meaning  of  the  act,  and  there- 
upon the  court  can  deal  with  their  estates  and  interests,  whether 
such  persons  are  bom  or  unborn,  by  vesting  orders  under  the 
act. 

Another  case  in  which  you  may  have  to  apply  to  the  court,  is 
where  the  land  is  subject  to  some  incumbrance  which  you  wish  to 
have  cleared  off  before  completion,  and  there  are  difficulties  in  the 
way  of  obtaining  the  concurrence  of  the  incumbrancer.  On  this 
point,  sect.  6  of  the  Conveyancing  Act,  1881,  provides  that  (whether 
the  land  is  sold  by  or  out  of  court)  you  may  apply  to  the  court  to 
allow  payment  into  court — in  the  case  of  an  annual  sum  charged 
on  the  land,  or  a  capital  sum  charged  on  a  determinable  interest  in 
the  land — of  an  amount  sufficient  when  invested  by  its  dividends  to 
keep  down  the  charge,  and  in  any  other  case  of  capital  money 
charged  on  the  land,  of  an  amount  sufficient  to  meet  the  incum- 
brance and  interest,  with  a  further  sum  in  both  cases  not  exceeding 
one-tenth  of  the  main  amount  to  meet  the  oontiugencies  of  further 
costs,  interest  and  expenses,  &c.  On  such  payment  being  made 
the  court  may  either,  after  or  without  notice  to  the  incumbrancer, 
declare  the  land  free  from  the  incumbrance,  and  make  any  vesting 
order  or  order  for  conveyance  necessary  to  give  effect  to  the  sale. 
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17.  Steps  to  be  taken  subsequently  to  the  ezeoution  of  the  Conveyance. 

We  will  now  presume  that  you  have  seen  that  the  oonyeyance 
bas  been  duly  exeouted,  and  that  the  purohase-money  has  been 
paid  to  the  persons  entitled  to  receive  it.  The  next  point  which 
yoa  must  attend  to  is  to  oonsider  what,  if  anything,  must  be  done 
by  you  to  perfect  the  conveyance. 

(1)  JFhen  the  Lands  sold  are  in  Middlesex^  Yorkshire  and  Kingsion* 

on-HulL 

If  the  land  is  situated  within  the  district  included  by  any  of  the 
Local  Begistry  Acts  the  conveyance  will  not  be  complete  until  it  ifi 
registered.  But  as  to  land  situate  in  Middlesex  the  assurance  need 
not  be  registered  if  it  is  copyhold,  nor  need  leases  at  a  rack  rent) 
nor  other  leases  not  exceeding  twenty-one  years  in  length  where 
tbe  pofiseasion  and  occupation  go  along  with  the  lease.  In  York* 
shire  similar  exceptions  prevail,  save  that  the  exceptions  with 
r^ard  to  leases  only  extend  to  leases  not  exceeding  twenty-one 
yean,  and  other  leases  must  be  registered,  even  though  the  rent  is 
a  rack  rent.  Again,  the  Middlesex  Act  has  no  operation  within 
the  City  of  London. 

The  part  you  will  have  to  play  in  the  registration  will  be  the 
preparing  of  the  memorial  for  registration.  Whether  the  land  is 
in  Middlesex  or  Yorkshire  this  memorial  is  regulated  by  nearly 
the  same  roles.  In  the  case  of  a  deed  it  must  be  imder  the  hand 
and  seal  of  one  of  the  parties  thereto,  or  of  one  of  his  heirs, 
exeontors,  administrators,  guardians  or  trustees,  and  must  be  at- 
tested by  one  or  more  witnesses,  one  of  whom  has  been  a  witness 
to  the  oonveyance.  It  must  contain  the  date  of  the  deed,  the  name 
and  description,  &c.  of  the  parties,  a  description  of  the  lands  con- 
veyed, and  the  name,  description,  &c.  of  the  person  on  whose 
behalf  the  memorial  is  registered.  In  the  case  of  a  will  (which  we 
will  treat  of  in  this  place,  though  strictly  it  should  be  discussed  in 
the  chapter  on  wills)  the  memorial  is  to  be  under  the  hand  and 
seal  of  one  of  the  trustees  or  executors  thereof,  or  of  some  person 
churning  an  interest  thereunder,  and  must  be  attested  by  one  or 
more  witnesses  and  contain  the  date  of  the  will,  the  date  of  the 
death  of  the  testator,  his  name  and  description,  &o.  so  far  as  set 
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out  in  the  will,  the  names  and  desoriptions,  &o.  of  the  witneBseB  to 
the  will  80  far  as  appears  therein,  a  description  of  the  lands  affected 
therehj,  and  the  names,  descriptions,  &c.  of  the  persons  on  whose 
behalf  the  memorial  is  registered.  Provisions  are  also  made  for 
the  registration  of  and  the  preparation  of  memorials  to  meet  the 
cases  of  an  order  of  court,  or  a  certificate  of  the  appointment  of  a 
trustee  in  bankruptcy;  of  a  private  act  of  parliament;  of  the 
award  of  the  Land  Commissioners;  of  liens  or  charges  on  the 
land ;  and  of  caveats,  notices  or  affidavits  affecting  the  land. 

Under  the  Yorkshire  Eegistry  Act,  1884,  no  instrument  will  be 
registered  unless,  if  a  deed,  the  original  is  produced  to  the  registrar; 
in  the  case  of  a  will,  the  probate  or  an  office  copy;  if  an  order 
of  court,  an  office  copy  thereof;  if  a  private  act,  a  Queen's  printers' 
copy ;  if  an  award  a  copy  thereof  under  the  seal  of  the  commis- 
sioners, or  a  copy  thereof  signed  by  the  clerk  of  the  peace  or  his 
deputy,  purporting  the  same  to  be  a  true  copy,  or  the  absolute 
order  of  the  commissioners  duly  sealed.  Immediately  on  the 
registration  a  certificate  will  be  endorsed  on  the  instrument  stating 
the  date  of  the  registration,  and  referring  to  the  page  of  the 
register  where  the  same  is  to  be  found  registered.  The  effect  of 
registration  will  be  that  all  assurances  registered  will  have  priority 
according  to  the  date  of  registration.  Kegistered  wills  will  have 
priority  according  to  the  date  of  the  testator's  death,  if  registered 
within  six  months  of  the  testator's  decease,  but  according  to  the 
date  of  registration  if  that  takes  place  after  such  period  of  six 
months.  No  person  is  to  lose  the  priority  given  by  registration 
merely  in  consequence  of  his  having  been  affected  with  actual  or 
constructive  notice,  except  in  cases  of  fraud ;  but  this  is  not  to 
confer  on  any  person  claiming  without  valuable  consideration  under 
any  person  any  further  priority  or  protection  than  would  belong  to 
the  person  under  whom  he  claims,  and  any  disposition  which,  if 
imregistered,  would  be  fraudulent  and  void  will  remain  so  in  spite 
of  registration.  Further,  registration  is  to  be  actual  notice.  Pro- 
visions are  made  giving  all  applicants  a  free  right  of  search  of 
the  reg^ters,  and  official  searches  may  be  obtained  on  sending  in  a 
reqiiisition  in  writing  requiring  such  search  to  be  made.  The 
result  of  an  official  search  will  be  embodied  in  a  certificate,  and 
such  certificate  will  be  received  in  evidence.  And  certified  copies 
of  or  extracts  from  any  document  registered  may  be  obtained  and 
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wQl  be  reoeiyable  in  evidenoe  exoept  where  the  laws  of  evidenoe 
require  the  production  of  the  original  document. 

(2)   Where  the  Lands  are  conveyed  for  some  Charitable  Purpose. 

If  you  are  acting  for  a  ohcuity,  and  the  conveyance  comes  within 
any  of  the  Mortmain  Acts,  and  so  requires  enrolment,  you  must 
take  care  to  have  the  assurance  enrolled  under  9  Q«o.  2,  c.  36 ;  this 
enrolment  must  be  effected  within  six  months  after  execution. 
Tott  must  bear  in  mind  that  the  enrolment  must  be  made  whether 
or  not  valuable  consideration  has  been  given  for  the  land.  But 
land  which  is  already  in  mortmain  to  a  charity  does  not  need 
enrolment.  {Att.-Oen.  v.  Glynn.)  Nor  does  a  conveyance  of  two 
acres  or  less  of  land  to  a  society  for  the  promotion  of  religious, 
ednoationary,  artistic,  or  literary  objects  or  the  like.  (31  &  32 
Yict.  c.  44.)  As  to  conveyances  of  land  for  the  purposes  of  a 
public  park,  school-house,  elementary  school,  or  public  museum, 
they  must  be  enrolled  within  six  months  with  the  Charity  Com- 
missLonerSy  not  in  the  Central  Office  (34  Yict.  c.  13) ;  but  a  gift 
by  will  of  more  than  twenty  acres  for  a  park,  two  acres  for  a 
museum,  or  one  acre  for  a  school-house,  will  not  come  within  this 
statute,  but  will  fall  within  the  9  Geo.  2,  c.  36,  and  so  be  void. 
Where  enrolment  is  required,  the  original  deed  must  be  enrolled ; 
bat  by  27  Vict.  c.  13,  when  the  original  deed  is  lost,  an  order  may 
be  obtained  on  summons  from  the  Chancery  Division,  authorizing 
any  subsequent  deed  which  discloses  the  charitable  trusts  to  be 
enrolled  instead.  And  by  29  &  30  Vict.  c.  57,  the  court  may  • 
authorize  the  enrolment  of  a  deed  after  the  time  limited  for  so 
doing,  if  satisfied  that  the  conveyance  was  made  bond  fide  without 
fraud  or  collusion,  that  possession  is  held  under  such  deed,  and  * 
that  the  omission  arose  from  inadvertence.  But  the  enrolment 
when  authorized  must  be  made  within  six  months  after  the  making 
of  the  order. 

(3)  Some  other  Special  Cases. 

Begistration  will  also  be  necessary  when  the  deed  grants  an 
annuity  (vide  post^  p.  188),  and  enrolment  is  required  when  a 
statutory  bargain  and  sale  is  the  form  of  assurance  made  use  of 
(vide  antcy  p.  74),  and  when  the  vendor  is  a  tenant  in  tail,  and 
Uie  design  of  the  conveyance  is  to  bar  the  entail,  enrolment  will 
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also  be  neoessary  in  this  case.  An&,  cigainy  a  deed  may  "he 
enrolled  for  safe  custody,  i.  e.^  it  may  be  transcribed  on  the  re- 
cords of  one  of  the  higher  courts  or  of  a  court  of  quarter  sessions, 
the  effect  of  which  will  be  that  it  becomes  not  a  record,  but  a 
deed  recorded.  Again,  a  transfer  of  personalty  by  bill  of  sale 
must  be  registered ;  but  an  absolute  assignment  of  chattels  does 
not  come  within  the  Act  of  1882,  but  is  subject  to  the  Act  of 
1878.  {Stci/t  Y.  Pannel.)  The  neglect  to  attest  an  absolute  bill  of 
sale  according  to  sect.  10  of  the  Act  of  1878,  will  not  make  it  void  as 
between  grantor  and  grantee  {Dam  v.  Goodman)  y  nor  will  omission 
to  register  it.  But  if  it  remains  unregistered  it  wiU  be  void  as 
against  the  trustee  in  bankruptcy  of  the  grantor  and  his  execution 
creditors,  as  far  as  regards  property  which  remains  in  his  apparent 
possession.  This  subject  will  be  treated  of  more  at  length  in  a 
subsequent  chapter.    {Seepost^  p.  247.) 

V.  Some  Special  Conveyances. 

In  the  above  remarks  we  have  chiefly  contemplated  the  case  of 
the  conveyance  of  freehold  interests  in  real  property.  There 
remain  to  be  treated  of  property,  real  and  personal,  other  than 
this  peculiar  kind,  and  upon  the  conveyance  of  which  various 
points  of  law  must  be  borne  in  mind.  We  propose,  then,  to  offer 
a  few  remarks  on  the  modes  of  conveyance,  and  the  law  affecting 
the  following  kinds  of  property : — 

1.  Copyholds. 

2.  Assignments  of  Choses  in  Action. 

3.  Assignments  of  Policies  of  Assurance. 

4.  Assignments  of  GK>odwill. 
6.  Grants  of  Annuities. 

6.  The  Assignment  of  Letters  Patent. 

7.  Assignments  of  Copyright. 
9.  Grants  of  Advowsons. 

9.  The  Creation  of  Easements. 
10.  The  Conversion  of  Long  Teims  of  Tears  into  Freehold. 

(1)  Copyholda. 

Copyholds  are,  as  you  know,  assured  by  surrender  and  admit- 
tance. The  surrender  and  admittance  are  usually  conducted  by 
the  steward  of  the  manor»  and  as  a  rule  you  will  have  nothing  to 
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do  mth  this  part  of  the  matter.    The  surrender  may  be  made 
either  in  or  out  of  court.    If  made  in  courts  it  is  entered  on  the 
rolls,  and  a  oopy  of  so  much  of  the  rolls  as  relates  to  the  surrender 
you  are  interested  in  will  be  given  to  you,  and  will  form  the 
muniments  of  your  client's  title.    If  the  surrender  is  made  out  of 
court,  a  memorandum  in  writing  is  made  of  it  and  signed  by  the 
parties  and  the  steward,  and  it  is  then  entered  on  the  rolls.    No 
presentment  of  the  surrender  to  the  court  prior  to  enrolment  is 
now  necessary.     (4  &  6  Vict.  o.  35,  ss.  89,  91.)     The  effect  of 
the  surrender  on  the  vendor  is,  that  though  he  remains  a  tenant  of 
the  lord  until  the  surrenderee  is  admitted,  he  loses  all  control  over 
the  land,  and  is  unable  to  surrender  to  any  one  else.    But  it 
confers  merely  an  inchoate  right  on  the  purchaser,  which  must  be 
completed  by  admittance,  so  that  the  purchaser  cannot  surrender 
till  he  has  been  admitted.    He  can,  however,  assign  this  right  to 
be  admitted  by  act  inter  vivoSy  or  by  will  (see   Wainwright  v. 
l^Mt)^  and  if  he  dies  before  admittance,  his  widow  will  be 
entitled  to  dower.    The  admittance  must  follow  the  terms  of  the 
surrender,  so  that  the  admittance  of  any  other  person  than  the 
surrenderee  will  be  void ;  and  the  purchaser's  title  upon  admit- 
tance relates  back  to  the  surrender.     Fines  are  usually  payable  on 
sdmittance ;  these  may  be  either  fixed  or  arbitrary ;  but  even  in 
the  latter  case  they  are  limited  to  two  years'  improved  value  of  the 
laud.    But  it  seems  that  this  limitation  does  not  apply  to  the  case 
of  a  voluntary  grant.    The  admission  of  one  of  several  joint 
tenants  or  coparceners  is  the  admission  of  all,  but  the  fine  payable 
in  the  case  of  joint  tenants,  though  a  single  one  in  a  sense,  is 
increased  by  the  number  of  the  tenants.     (See  Bence  v.  Gilpin.) 
Bnt  tenants  in  common  must  be  admitted  severally,  and  a  fine  will 
be  payable  in  respect  of  the  share  of  each.     Again,  the  admission 
of  a  tenant  for  life  generally  amounts  to  the  admission  of  all 
persons  entitled  in  remainder,  and  one  fine  only  is  payable ;  this 
the  tenant  for  life  usually  pays,  and  he  must  look  to  the  remain- 
dermen  for  the  repayment  of  an  amount  proportionate  to  their 
interests.    But,  in   some    manors,  the  remaindermen  must   be 
admitted  and  pay  fines  upon  admittance.    Devisees  with  a  trust 
or  power  for  sale  will  have  to  be  admitted,  and  pay  a  fine  before 
they  can  oonvey  to  a  purchaser ;  so  it  is  usual  in  such  a  case,  in 
order  to  avoid  this,  not  to  devise  the  lands  to  the  trustees,  but 
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merely  to  direct  them  to  Bell,  for  if  the  property  is  sold  mider  saoh 
a  direction,  the  trostees  need  not  be  admitted,  but  a  purohafier 
from  them  can  claim  admittance  on  the  payment  of  a  single  fine. 
(See  Garland  v.  Mead.)  Formerly,  before  a  man  could  deTiae 
copyhold  lands,  he  had  to  surrender  them  to  the  use  of  his  will,  but 
this  was  first  rendered  unnecessary  by  55  Geo.  3,  c.  192,  and 
though  that  act  has  been  repealed,  its  provisions  are  re-enacted 
by  1  Vict.  c.  26,  s.  3. 

If  there  is  a  custom  to  that  effect  in  the  manor,  there  may  be 
estates  in  tail  in  copyholds,  and  to  such  estates  the  Fines  and 
Becoveries  Act  applies.  These  estates  tail  must,  if  legal,  be  barred 
by  surrender ;  if  equitable,  they  may  be  barred  either  by  surrender 
or  by  deed  (sect.  50).  If  made  by  deed,  the  deed  must  be  entered 
on  the  court  rolls  within  six  months  of  execution.  This  subject  is 
regulated  by  3  &  4  Will.  4,  c.  74,  and  will  be  more  fully  treated 
of  in  a  subsequent  chapter.     {Qeepost^  Part  VI.) 

When  you  are  concerned  in  the  sale  of  copyhold  lands,  you  will 
have  little  else  to  do  in  connection  with  the  assurance  of  them 
beyond  the  preparation  of  the  deed  of  covenant  to  surrender,  which 
usually  precedes  or  accompanies  the  surrender.  This  deed  merely 
contains  a  covenant  by  the  vendor  to  surrender,  or  cause  to  be  smr- 
rendered,  the  copyhold  lands  to  the  purchaser  at  his  costs.  In  this 
deed  the  \isual  covenants  for  title  are  incorporated,  and  by  the  use 
of  the  prescribed  words,  ^^  beneficial  owner,  &c.,"  they  may  appa* 
rently  be  so  incorporated  without  the  necessity  of  express  mention 
under  the  Conveyancing  Act,  1881 ;  for  a  "  conveyance  "  within 
that  act,  into  which  the  covenants  for  title  there  set  out  may  be 
implied,  includes  a  covenant  to  surrender. 

A  few  words  on  the  modes  in  which  copyholds  may  be  enfran- 
chised will,  perhaps,  not  be  out  of  place  here.  Enfranchisement 
may  be  effected  independently  of  any  statutory  powers,  if  the  lord 
of  the  manor  and  the  copyholder  mutually  agree  to  make  it.  But 
in  the  case  of  a  voluntary  enfranchisement,  the  lord  can  only 
accomplish  it  when  he  has  the  whole  freehold  of  the  land  in  him- 
self, and  if  he  is  under  any  disability  he  cannot  do  so";  and  again, 
the  enfranchisement  must  be  made  to  the  tenant,  though  it  is  not 
necessary  in  his  case  that  he  should  have  the  whole  fee ;  for  if  he 
has  only  a  limited  interest,  and  the  lord  conveys  to  him  the  whole 
fee  in  the  land,  the  land  will  become  enfranchised,  but  the  tenant 
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will  hold  the  estate  for  the  benefit  of  persons  interested  alter  him. 
A  voluntary  enfranchisement  is  carried  out  by  deed,  whereby  the 
lord  conveys  the  land  to  the  copyholder  in  fee  freed  from  aU  the 
incidents  of  copyhold  tenure,  and  also  grants  to  the  tenant  the 
commonable  rights  appurtenant  to  the  land.  This  is  necessary,  as 
the  enfranchisement  in  itself  extinguishes  all  the  rights  of  the 
tenant  of  this  nature.  The  Copyhold  Act,  1841,  applies  to  volun- 
tary enfranchisements,  and  enables  the  lord,  whether  he  has  the 
whole  freehold  interest  or  not,  with  the  consent  of  the  Copyhold 
Commissioners  (now  the  Land  Commissioners  (Settled  Land  Act, 
1882,  s.  48) ),  to  enfranchise  the  lands,  and  enables  any  tenant  to 
accept  the  enfranchisement,  both  giving  certain  notices  to  persons 
interested  when  they  have  not  the  absolute  interest  in  the  lands. 
The  enfranchisement  is  carried  out  by  deed,  which  does  not  seem 
to  need  entry  on  the  oourt  rolls.  The  consideration  for  the  enfran- 
chisement may  be  charged  on  the  land  as  a  rent-charge,  or  it  may 
consist  of  the  conveyance  of  lands  to  be  held  subject  to  the  same 
uses  as  the  lands  enfranchised.  As  to  the  expenses  of  the  enfran- 
chisement, these  lie  with  the  commissioners,  who  may  direct  how 
they  are  to  be  borne.  If  either  party  is  imder  disability,  his 
guardians,  trustees,  committee,  or  some  person  named  by  the  com- 
missioners, as  the  case  may  be,  may  be  substituted  for  him,  and  if 
the  lord  is  under  disability  the  consideration  money  will  be  paid 
into  court,  or  to  the  trustees.  The  mines,  fishing,  and  other  sport- 
ing rights  remain  in  the  lord. 

Provisions  are  made  for  voluntary  enfranchisement  by  the  Settled 
Land  Act,  1882,  which  enables  a  person  who  is  a  tenant  for  life 
under  the  act  to  sell  the  seignory  of  any  manor,  or  the  freehold  of 
any  copyhold  land,  reserving  or  not  reserving  mines,  &o.,  so  as  to 
effect  enfranchisement,  and  to  convey  the  interest  so  sold  to  a 
purchaser.  No  regrant  of  any  right  of  common,  or  other  right 
appurtenant  or  append£uit  to  the  land,  is  necessary  in  this  case. 
The  regulations  which  the  tenant  for  life  must  observe  on  selling 
ordinary  land  under  the  powers  given  by  the  act  must  also  be 
observed  on  enfranchising  copyholds,  so  that,  inter  alia^  he  must 
give  the  trustees  of  the  settlement  the  requisite  month's  notice  of 
his  intention  to  enfranchise.     (As  to  which  see  pasty  Part  TV.) 

Compulsory  enfranchisement  is  provided  for  by  the  Copyhold 
Acts,  1852  and  1858,  under  which  either  the  tenant  or  the  lord 
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may  insist  on  enfranohisement  hj  giving  the  notice  thereby  pie- 
Bcribed.  The  tenant  cannot  require  enfranohisement  unless  he  has 
paid  all  fines,  &o.y  payable.  If  the  enfranohisement  is  at  the  in- 
stanoe  of  the  tenant,  the  consideration  is  to  be  a  gross  som  of 
money ;  if  it  is  at  the  instance  of  the  lord,  an  annual  rent-charge ; 
but  either  of  them,  with  the  sanction  of  the  commissioners,  may 
agree  to  vary  the  character  of  the  consideration.  If  the  parties 
cannot  agree  as  to  the  amount  of  the  consideration,  it  is  to  be 
ascertained  by  valuers  under  the  direction  of  the  commissioners. 
In  this  case  the  enfranchisement  is  not  carried  out  by  a  deed,  but 
by  an  award  of  the  commissioners  duly  confirmed.  The  effect  of 
the  award  is  to  make  the  land  freehold,  but  to  leave  it  subject  to 
existing  leases,  commonable  rights,  settlements,  and  incumbrances 
on  the  land,  and  to  the  lord's  rights  to  mines.  The  expenses  will 
have  to  be  borne  by  the  party  requiring  enfranchisement. 

(2)  Assignments  of  Choses  in  Action. 

Formerly,  as  you  know,  the  rule  was,  that  a  chose  in  action  was 
assignable  in  equity;  but  with  some  few  exceptions  it  was  not 
assignable  at  law.  (See  Ryall  v.  Bowks  and  Row  v.  Dawson,)  The 
effect  of  this  rule  was,  that  when  a  chose  in  action  was  assigned  by 
deed,  in  order  to  enable  the  assignee  to  sue  in  courts  of  law,  it  was 
essential  to  insert  therein  a  power  of  attorney  from  the  assignor, 
enabling  the  assignee  to  sue  on  the  chose  in  his  (the  assignor's) 
name.  But  by  the  Judicature  Act,  1873,  s.  25,  it  is  provided  that 
any  absolute  assignment  in  writing  under  the  hand  of  the  assignor 
(not  purporting  to  be  by  way  of  charge  only),  of  an  interest  of  any 
debt  or  other  legal  chose  in  action,  of  which  notice  in  writing  shall 
have  been  given  to  the  debtor  or  other  person  liable  thereon,  shall 
be  effectual  in  law  to  pass  the  legal  right  to  such  debt  or  chose  in 
action  from  the  date  of  such  notice,  and  all  legal  or  other  remedies 
for  the  same,  and  power  to  give  a  good  discharge  for  the  same 
without  the  concurrence  of  the  assignor.  Provided,  that  if  the 
debtor  has  had  notice  that  such  assignment  is  disputed  by  the 
assignor,  he  shall  have  the  right  to  pay  the  money  into  Court, 
and  to  call  upon  the  parties  to  interplead.  With  reference  to  this 
section,  it  has  been  decided  that  it  only  applies  to  absolute  assign- 
ments strictiy  so  called,  and  that  in  spite  of  sect.  24  of  the  act 
(which  provides,  that  if  a  plaintiff  claims  to  be  entitled  to  relief  by 


THE  COMPLETION  OF  THE  PURCHASE.  185 

TOtue  of  a  legal  right,  which  prior  to  the  act  could  only  have  been 
given  in  a  court  of  equity,  the  High  Court  shall  give  him  all  such 
relief  as  he  would  formerly  have  got  in  the  Court  of  Chancery),  if 
ibe  assignment  is  by  way  of  mortgage  or  charge  only,  the  mort« 
gagee  cannot  bring  an  action  in  his  own  name.  {National  Provincial 
Bank  v.  Hark ;  aUd  see  Re  Sutton*8  Trusts.)  In  view  of  these 
dedfiionB,  and  to  avoid  the  necessity  of  having  to  prove  that  due 
notice  in  writing  has  been  given  to  the  debtor,  it  will  perhaps  be 
adrisable  to  retain  the  power  of  attorney  in  such  assignments,  and 
not  to  rely  on  the  above  section  alone.  The  decision  in  the  case  of 
BurKnson  v.  J7a//,  however,  suggests  a  way  by  which,  when  a  chose 
in  action  is  mortgaged,  the  assignee  can  sue  in  his  own  name. 
In  this  case  a  legal  chose  in  action,  whereby  a  debt  due  to  A.  from 
C.  was,  in  consideration  of  money  advanced  by  way  of  loan  to  A.  by 
B.,  assigned  absolutely  to  B.  with  trusts  engrafted  upon  its  assign- 
ment. Under  these  trusts  B.  was,  out  of  the  money  received  from 
C,  first  to  pay  the  costs  and  expenses  incurred ;  secondly,  to  pay 
himself,  and  thirdly,  to  hand  over  the  balance  to  A. ;  and  it  was 
held  that  this  was  an  absolute  assignment,  and  B.  could  sue  in  his 
own  name  under  the  above-quoted  section  of  the  Judicature  Act. 

Notice  should  be  given  in  every  case  to  the  debtor  whether 
the  chose  is  legal  or  equitable,  so  as  to  prevent  the  debtor  paying 
the  money  to  the  assignor  and  also  to  obtain  priority,  for  the  rule 
is,  that  as  between  two  assignees  of  a  chose  in  action  he  will  have 
priority  who  has  first  given  such  notice.  (See  Lee  v.  Sowlett.) 
Where  the  money  is  in  the  hands  of  trustees  notice  should  be 
given  to  all  the  existing  trustees,  for  though  notice  to  one  would 
be  sufficient,  so  long  as  the  circumstances  of  the  case  remained 
imaltered  by  the  death  of  that  trustee,  or  his  ceasing  to  continue 
such  trustee  or  otherwise  {Meux  v.  Bell)^  yet  it  would  not  be  so  if 
the  trustee  to  whom  notice  was  given  had  an  interest  adverse  to 
that  of  his  co-trustees,  e.g.  where  he  has  a  beneficial  interest  which 
he  has  secretly  encumbered  {Brown  v.  Savage).  If  the  chose  in 
action  is  a  fund  in  court,  there  will  be  no  person  to  whom  you 
can  give  notice  (see  Pinnock  v.  Bailey) ;  and  in  this  case  you  should 
obtain  a  stop  order,  restraining  the  payment  of  the  funds  out  of 
court  without  notice  to  you.  This  may  be  obtained  by  taking  out 
a  summons.  If  the  chose  is  a  stock  standing  in  the  debtor's  name 
in  the  books  of  any  company,  you  should  obtain  a  distringas. 
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This  may  be  applied  to  the  funds  by  making  an  affidavit  in  the 
form  prescribed  by  the  Eules  of  the  Supreme  Court,  1883,  and  pre- 
paring a  notice  also  in  the  prescribed  form  and  filing  it  at  the 
Central  Office  in  London.  A  duplicate  of  each  will  be  returned  to 
you  sealed  with  the  seal  of  the  court,  and  these  you  will  then  serve 
on  the  company,  and  thereupon  the  funds  or  stock  will  stand  re- 
stricted from  being  transferred  without  notice  to  you  or  without  an 
order  of  the  court.  If  some  part  of  the  chose  assigned  is  in  the 
hands  of  the  trustees,  and  the  rest  in  court  or  invested  in  stocks  or 
shares,  notice  must  be  given  to  the  trustees,  and  a  stop  order  ob- 
tained or  a  distringas  notice  filed  and  served  as  welL  (See  Mutual 
Life  Assurance  Co,  v.  Langley,) 

The  notice  when  given  should  be  a  formal  one,  though  except  in 
oases  falling  within  sect.  25  of  the  Judicature  Act,  1873,  it  need 
not  be  a  written  one ;  and  it  has  been  held  that  a  notice  given 
casually  in  the  course  of  a  conversation,  though  given  by  the  assignee 
himself,  did  not  amount  to  notice.     {N.  British  Co.  v.  Hallett.) 

Besides  giving  notice  it  is  proper,  before  taking  the  assignment, 
to  inquire  from  the  debtor  if  he  has  received  notice  of  any  prior 
assignment,  for  of  course .  you  will  be  postponed  to  any  incum- 
brancer who  has  given  notice  before  you  take  your  assignment. 

If  the  assignor  of  the  chose  in  action  is  a  married  woman,  cmd 
it  does  not  belong  to  her  for  her  separate  use,  either  under  the 
various  Married  Women's  Property  Acts  or  otherwise,  and  she  was 
married  before  1883,  you  must  bear  in  mind  the  law  as  to  the 
rights  which  her  husband  has  therein.  The  rule  is,  that  they  be- 
long to  him,  so  far  as  he  reduces  them  into  possession  during  the 
coverture.  The  result  of  this  is,  if  the  husband  assigns  his  wife's 
ohoses  in  action  and  dies  before  the  wife,  and  before  he  or  the 
assignee  has  reduced  them  into  possession,  the  assignment  will  be 
void  as  against  the  wife  (see  Ellison  v.  jElwin)^  and  this  is  so  even 
if  the  wife  joins  in  the  assignment.  {Proale  v.  Soady.)  As  to 
what  amounts  to  a  reduction  into  possession,  receipt  of  the  money 
from  the  debtor  by  the  husband  will,  of  course,  have  this  effect,  or 
the  transfer  of  a  fund  into  his  name  or  a  payment  to  the  wife 
herself.  But  where  the  money  was  paid  to  a  third  party  to  be 
appropriated  to  the  use  of  the  wife,  and  he  informed  her  it  was  at 
her  disposal,  it  was  held  that  this  was  not  a  sufficient  reduction 
into  possession.    {Ileety.  Perrins.)    A  mere  judgment  in  an  action 
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ttt  law  is  not  BcdOSdent  eyen  if  the  husband  dies  before  execution. 
{Bond  Y.  Simmons.)  But  an  order  for  payment  by  a  Court  of 
Equity  was  held  to  amount  to  a  reduction  into  possession  by  the 
husband.  (Forbes  v.  Phipps,)  If  the  chose  in  action  of  the  mar- 
ried woman  is  reversionary,  she  may  now  assign  it  by  virtue  of 
Malins'  Act  (20  &  21  Yict.  o.  57) ;  but  the  deed  of  assignment 
must  be  acknowledged. 

(3)  Assignments  of  Policies  of  Assurance, 

A  policy  of  life  assurance  was  considered  a  chose  in  action,  and 
so  was  not  assignable  at  law ;  but  it  might  be  assigned  in  equity, 
so  as  to  enable  the  assignee  to  sue  on  it  in  his  own  name.  And 
now,  by  30  &  31  Yict.  c.  144,  assignees  of  such  policies  can  sue  at 
law  thereon  in  their  own  names ;  but  no  assignment  will  confer  on 
the  assignee  the  right  to  sue  for  the  amount  of  the  policy  until  a 
written  notice  of  the  date  and  purport  of  the  assignment  be  given 
to  the  company  liable  under  the  policy  at  their  principal  place  of 
business ;  and  the  date  of  the  receipt  of  such  notice  will  regulate 
the  priority  of  claims  under  any  assignment ;  and  further,  if  the 
company  bond  fide  pay  the  assurance  money  to  some  third  person 
before  receiving  such  notice  they  will  not  be  liable  to  the  assignee. 
For  the  purpose  of  facilitating  the  giving  of  this  notice,  companies 
are  required  to  give  an  address  for  the  service  of  it  in  every  policy 
which  they  issue,  and  they  may  be  required,  on  a  request  by  the 
person  giving  the  notice,  to  deliver  to  him  a  written  receipt  of  it, 
which  will  amount  to  conclusive  evidence  of  the  due  receipt  thereof. 

Under  this  act  it  has  been  held  that  a  mere  agreement  to  assign 
a  policy  is  not  an  assignment  of  a  policy  within  the  act.  {Spencer 
T.  Clarke.)  In  the  assignment  the  vendor  generally  covenants  that 
the  policy  is  subsisting  and  valid,  that  all  premiums  have  been  paid 
np  to  date,  that  he  will  do  nothing  whereby  it  may  be  avoided 
or  by  which  the  premiums  may  be  increased,  and  that  if  he  does 
do  so  he  will  pay  the  advanced  premiimi. 

Acting  for  a  purchaser  of  a  policy  you  should  require  evidence 
that  the  statements  upon  which  the  policy  was  granted  were  true, 
and  that  the  last  payment  of  the  premiums  has  been  duly  made, 
and  if  the  policy  is  effected  on  the  life  of  some  person  other  than  the 
assignor,  you  should  require  to  be  satisfied  that  the  person  effecting 
the  insurance  had  an  insurable  interest  in  that  person's  life. 
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Choses  in  action  (other  than  debts  due  or  growing  due  in  the 
course  of  the  bankrupt's  trade  or  business)  not  being  within  the 
order  and  disposition  clause  of  the  Bankruptcy  Act,  1883,  should 
the  assignor  of  a  life  policy  become  bankrupt  before  the  assignee 
had  given  notice  to  the  company  of  the  assignment,  the  assignee 
and  not  the  trustee  in  bankruptcy  would  be  entitled  to  the  benefit 
of  the  policy.     (See  Be  Moore.) 

(4)  Assignments  of  Goodwill. 

There  are  several  points  to  be  attended  to  on  the  assignment  of 
the  goodwill  of  a  business.  First,  you  must  bear  in  mind  that  in 
the  absence  of  stipulation  to  the  contrary  the  vendor  of  the 
goodwill  may  set  up  a  precisely  similar  business  to  that  sold, 
and  that  next  door  to  the  premises  where  the  original  business 
was  carried  on.  {Churton  v.  Douglas.)  But  he  cannot  use  the 
old  name  under  which  the  business  was  carried  on  even  if  this 
name  happens  to  be  the  same  as  his  own.  (See  Levy  v.  Walker.) 
And  secondly,  he  is  quite  at  liberty  to  deal  with  the  old 
customers  of  the  business  sold  {Leggott  v.  Barrett)  ;  and  thirdly, 
he  may  even  go  so  far  as  to  solicit  the  favours  of  the  old 
customers  {Pearson  v.  Pearson^  overruling  Labou<^here  v.  Datcson^ 
and  see  also  Walker  v.  Mottram).  In  view  of  these  decisions  you 
should  take  care  that  some  provision  is  made  in  the  assignment  ■ 

to  protect  the  rights  of  the  purchaser.     Thus  it  is  proper  to  have  ' 

a  covenant  by  the  vendor  that  he  will  not  set  up  a  similar  business 
within  such  and  such  a  distance  of  the  premises  where  the  business 
the  goodwill  of  which  is  sold  is  carried  on  :  and  in  framing  such  a 
covenant  you  must  be  careful  not  to  infringe  the  rule  that  covenants 
in  total  restraint  of  trade  are  void.  (As  to  this  point  see  Mitchell 
V.  Retjnolds.)  It  would  be  desirable,  perhaps,  also  to  have  a  cove- 
nant by  him  that  in  the  event  of  his  setting  up  business  outside  the 
stated  radius  he  will  not  solicit  or  deal  with  the  old  customers, 
though  it  is  a  question  if  such  a  covenant  might  not  be  held  void 
as  being  in  restraint  of  trade. 

(5)  Grants  of  Annuities. 

The  payment  of  a  mere  personal  annuity  {i.e.,  an  annidty 
which  is  not  charged  on  the  land  of  the  grantor),  is  usually 
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secured  by  a  bond ;  or  it  may  be  created  by  a  deed  of  grant,  in 
whioh  it  is  generally  the  practice  to  join  some  third  person  as  a 
surety.    The  deed  of  grant  should  contain  a  covenant  by  the 
grantor  to  pay  the  annuity,  and  upon  this  covenant  he  can  be  sued 
if  any  instalment  of  the  annuity  is  in  arrear.    But  annuities  are 
more  usually  charged  on  land,  in  which  case  they  are,  strictly 
speaking,  rent-charges.    In  such  cases  it  was  formerly  necessary  to 
insert  in  the  instrument  by  which  the  annuity  was  granted  clauses 
giving  the  grantee  power  to  distrain  for  arrears  on  the  land  out  of 
which  the  rent-charge  or  annuity  issued ;  for  a  rent-charge  is  un- 
oonneoted  with  tenure,  and  it  was  only  in  cases  of  a  person  being 
entitled  to  a  rent  by  virtue  of  a  tenancy  that  he  was  able  at  common 
law  to  distrain.    By  4  Geo.  2,  c.  28,  s.  5,  a  power  of  distress  was 
given  to  recover  a  legal  rent-charge,  and  now  this  power  is  again 
conferred  by  sect.  44,  sub-sects.  1  and  2  of  the  Conveyancing  Act, 
1882,  and  is  made  applicable,  not  only  to  rent-charges,  strictly  so 
^ed,  bnt  to  all  annual  sums  arising  out  of  any  land,  whether 
ebrged  on  the  land  itself  or  on  the  income  of.  the  land ;  but  it 
does  not  apply  to  any  rent  incident  to  a  reversion,  i.  e,,  connected 
"with  tenure,  between  the  parties.    This  power  of  distress  arises 
whenever  the  annual  sum  or  any  part  of  it  is  in  arrear  twenty-one 
days.    But  in  an  express  grant  of  a  rent-charge  payment  is  usually 
Beeuied  not  merely  by  a  power  of  distress,  but  further  powers  are 
giyen  to  enter  on  the  land  and  receive  the  income  and  profits 
thereof;  and  sometimes  a  power  is  given  to  the  grantor,  if  the  rent 
IS  m  arrear  for  a  very  long  period,  e.  g.  two  years,  to  enter  on  the 
lAnd  and  hold  the  same  absolutely  again  as  in  his  former  estate. 
Neither  of  these  powers  were  conferred  by  the  statute  of  George  II. ; 
W  now,  by  the  above  section  of  the  Conveyancing  Act,  if  any 
Annual  sum  charged  on  land,  &c.  is  forty  days  in  arrear  (although 
no  legal  demand  has  been  made  for  payment  thereof),  ths  person 
entitled  to  receive  it  may  enter  into  possession  of  the  land  and 
take  the  income  thereof  until  thereby  or  otherwise  the  annual  siun 
^d  arrears,  and  all  costs  and  expenses  occasioned  by  non-payment, 
fliB  fully  paid ;  such  possession  when  taken  to  be  without  im- 
peachment of  waste.    This  is  almost  word  for  word  the  usual 
power  of  en^  and  reception  of  rents  and  profits  contained  in 
grants  of  rent-charges.    As  to  the  reason  for  the  insertion  of  the 
words  "  although  no  legal  demand  has  been  made  for  payment 
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thereof/'  this  is  to  obviate  the  necessity  of  the  grantor  having  to 
make  a  troublesome  demand  for  payment,  with  all  its  formalities 
required  by  the  common  law,  before  a  proviso  for  re-entry  in  case 
of  non-payment  of  rent  could  be  taken  advantage  of.  ( Vide  Duppa 
V.  Mayo.) 

Besides  the  above  power  the  act  gives  the  grantor  another  remedy 
for  recovering  his  rent  when  it  has  been  in  arrear  forty  days, — a 
power  which  is  not  usually  contained  in  express  deeds  of  grant. 
This  is  the  power,  whether  taking  possession  or  not,  by  deed  to 
demise  the  land  charged,  or  any  part  thereof,  to  a  trustee  for  a  term 
of  years  (with  or  without  impeachment  of  waste)  upon  trust; 
(a)  by  mortgage ;  (b)  by  sale ;  (c)  by  demise  for  all  or  any  part 
of  the  term,  or  (d)  by  receipt  of  the  income  of  the^land,  or  (e)  by 
all  or  any  of  the  above  means,  or  (f)  by  any  other  reasonable 
means,  to  raise  and  pay  the  annual  sum  and  arrears  and  the  costs 
and  expenses  incurred  by  the  non-payment  thereof  (including  the 
costs  of  the  preparation  and  execution  of  the  deed  of  demise  and 
the  costs  of  the  execution  of  the  trusts  of  that  deed). 

The  section  you  should  note  only  applied  to  instruments  coming 
into  operation  after  the  commencement  of  the  act,  and  maybe 
excluded  or  varied. 

As  we  have  already  mentioned,  by  18  &  19  Yict.  c.  15,  s.  12,  an 
annuity  granted  otherwise  than  by  marriage  settlement  or  will  for 
a  life  or  lives  or  a  term  of  years,  or  greater  estate  determinable  on 
a  life  or  lives  will  not  affect  lands  unless  a  memorandum  containing 
the  name,  description,  and  residence  of  the  person  whose  estate  is 
to  be  affected,  and  the  date  of  the  instrument  creating  it,  and  the 
amount  thereof  is  registered  in  the  Queen's  Bench  Division ;  but 
it  has  been  held  under  this  act  that  an  annuity  though  not  so 
registered  is  not  void  as  against  a  subsequent  purchaser  of  the  land 
who  has  notice  of  the  annuity.  (Ch'eates  v.  Tqpfield.)  As  regards 
the  recovery  of  axrears  of  an  annuity,  even  when  there,  is  a  cove- 
nant for  the  payment  of  it,  only  six  years'  arrears  can  be  recovered 
imder  3  &  4  Will.  4,  o.  27,  s.  42,  and  this  not  only  as  against  the 
land  but  also  upon  the  covenant :  for  the  old  rule  that,  although 
the  remedy  against  the  land  was  barred  by  lapse  of  time,  the 
remedy  upon  the  covenant  remained,  seems  to  have  been  overmled. 
(See  Sutton  v.  Sutton  and  Fearmide  v.  IJint,) 
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(6)  17^  Assignment  of  Patents. 

Whether  or  not  the  assignment  of  a  patent  must  be  by  deed 
does  not  seem  clearly  to  be  established.  -  There  is  no  direct  statu- 
tory provision  on  the  point,  and  as  patents  ore  merely  personal 
property  it  would  seem  as  if  they  might  be  assigned  without  deed. 
But  as  Mr.  WiUiams,  in  his  Principles  of  the  Law  of  Personal 
Property,  p.  394,  says,  "Perhaps  the  necessity  of  assignment  by 
deed  may  be  implied  from  the  clause  in  the  letters  patent  which 
forbids  the  use  of  the  invention  without  the  consent,  licence,  or 
agreement  of  the  inventor  in  writing  under  his  hand  and  seal." 
In  any  case  it  will  always  be  advisable  to  have  a  deed  of  assign- 
ment. A  licence  to  use  the  patent  should  also  be  under  seal.  By 
the  Patents  Act,  1883,  all  assignments  and  licences  must  be  re- 
gistered at  the  Patent  Office  stating  the  district  to  which  the  patent 
Hcenoe  relates,  the  name  of  any  person  having  any  share  or  interest 
in  the  patent  or  licence,  and  the  date  of  the  acquiring  thereof,  and 
any  other  matter  affecting  the  proprietorship  therein ;  and  a  copy 
of  the  entry  on  the  register  certified  in  the  prescribed  manner  will 
be  given  to  the  person  requiring  it,  and  will  amount  to  primd  facie 
evidence  of  the  assignment  or  Ucence,  and  until  such  entry  has 
been  made  the  grantee  of  the  patent  will  be  deemed  the  sole  and 
eacdiisive  proprietor  of  it.  Any  assignee  or  other  person  becoming 
entitled  to  a  patent  may  procure  himself  to  be  registered  as  the 
proprietor  of  it.  But  even  where  the  assignment  is  not  registered 
it  would  seem  that  the  assignee  can  sue  the  assignor  and  licensees 
from  him  with  notice  of  the  assignment.  (See  Hassall  v.  Wright^ 
a  case  decided  under  the  Act  of  1852.) 

The  deed  of  assignment  generally  contains  covenants  for  title 
by  the  vendor  which  comprise  covenants  that  the  patent  is  valid 
and  subcdsting,  and  not  voidable,  that  the  assignor  has  not  pre- 
viously assigned  it  or  granted  any  licence  to  use  it,  for  quiet  enjoy- 
ment, for  further  assurance,  and  that  the  assignor  will  aid  in  pro- 
oaring  a  prolongation  of  the  patent  term  and  its  extension  to  other 
countries.  Sometimes,  also,  he  covenants  that  he  will  communicate 
to  the  assignee  any  improvements  he  may  from  time  to  time  make 
in  the  invention  the  subject  of  the  patent. 
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(7)  Assignments  of  Copyright 

These  seem  to  need  but  few  remaxks.  The  assignment  may 
either  be  by  deed,  or  it  may  be  made  under  the  provisions  of  the 
Copyright  Act,  1842,  s.  13,  which  provides  that  the  registered  pro- 
prietor of  a  copyright  may  make  an  entry  in  the  register  of  assign- 
ments in  the  form  given  in  the  schedule  to  the  act,  and  that  such 
entry  will  have  the  same  effect,  without  being  subject  to  stamp  or 
any  other  duty,  as  an  assignment  by  deed.  Registration  under 
this  act  does  not  affect  the  validity  of  the  copyright,  but  the  want 
of  registration  merely  bars  the  right  to  sue  for  an  infringement. 
The  assignment  includes  the  right  to  sell  the  stock  of  copies  of  the 
book  which  remains  in  hand,  although  the  term  of  the  copyright 
has  expired.  {Hoicett  v.  HalL)  It  does  not  seem  usual  to  insert 
any  covenants  by  the  assignor  in  the  assignment. 

(8)  Orant  of  an  Advotcson, 

You  must  distinguish  between  an  advowson  and  the  right  of 
next  presentation  to  a  benefice ;  an  advowson  is  the  perpetual  right 
of  presentation  to  a  benefice,  while  the  next  presentation  is  merely 
the  right  to  present  upon  the  vacancy  which  occurs  next  after  the 
grant.  The  free  alienation  of  advowsons  and  next  presentations  is 
curtailed  considerably  by  the  laws  against  simony,  t.^.,  the  corrupt 
presentation  of  anyone  to  a  benefice  for  money  gift  or  reward. 
By  13  Eliz.  o.  6,  s.  5,  if  any  person  for  such  consideration  presents 
anyone  to  a  benefice,  the  presentation  will  be  void,  and  the  crown 
may  present  for  that  turn ;  but  this  statute  does  not  prevent  the 
sale  of  an  advowson  or  next  presentation  when  there  is  a  clerk  in 
actual  occupation  of  the  living,  even  though  he  be  in  extremis  at  the 
date  of  the  grant,  unless  the  purchase  is  made  with  the  intention 
of  presenting  some  particular  person.  (See  Fox  v.  Bp,  of  Chester.) 
But  by  13  Anne,  o.  2,  a  clergyman  cannot  purchase  a  next  pre- 
sentation with  a  view  to  presenting  himself ;  but  he  may  purchase 
an  advowson,  and  even  an  estate  for  life  in  one,  with  such  an  in- 
tention. (See  Wahh  v.  Bp.  of  Lincoln.)  Further,  3  &  4  Yict.  e.  113, 
s.  42,  prohibits  spiritual  persons  from  selling  or  assigning  any  right 
of  patronage  or  presentation  vested  in  them  by  virtue  of  their  office ; 
and  (28  &  29  Yict.  c.  112)  persons  about  to  be  instituted  or  collated 
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to  any  benefice,  or  licensed  for  a  perpetual  curacy,  must  make  a 
declaration  against  simony* 

In  result,  then,  if  a  grant  of  an  advowson  is  made  when  the 
benefioe  is  vacant  it  will  not  carry  with  it  the  right  to  present  for 
that  torn,  but  the  conveyance  will  be  perfectly  valid.  (See  Alston  v. 
Allay,)  But  a  conveyance  of  the  next  presentation  under  similar 
ciicamstances  is  void.  {Baker  v.  Rogers.)  An  advowson  is  real 
estate,  and  so  descends  to  the  heir,  but  the  next  presentation  is 
personal  estate,  and  so  if  the  right  to  present  has  accrued  before 
the  death  of  the  owner,  and  he  dies  before  presenting,  the  nght  to 
present  will  devolve  on  his  personal  representatives,  and  not  on  his 
heir.  (See  Bennett  v.  Bp,  of  Lincoln.)  So,  also,  if  the  next  presenta- 
tion is  sold,  and  the  purchaser  dies  before  presenting,  the  right  to 
present  will  pass  to  his  personal,  and  not  his  real,  representative. 
A  grant  of  an  advowson  or  next  presentation  is  made  by  deed, 
with  the  usual  covenants  for  title.  Sometimes  when  the  vendor  of 
a  next  presentation  is  a  tenant  for  life  of  settled  estates,  as  it  may 
happen  that  the  right  to  present  may  not  occur  during  his  life, 
provisions  are  inserted  in  the  grant  for  the  repayment  of  the  pur- 
chase-money in  that  event,  or  for  the  payment  of  interest  on  the 
pnrohase-money  until  the  vacancy  occurs :  or  the  purohase-money  is 
invested  and  the  income  paid  to  the  purchaser.  {Smith  v.  Meredith.) 
4  person  cannot  grant  an  advowson  reserving  the  presentation  for 
his  life,  nor  can  he  grant  the  glebe  lands  or  tithes  apart  from  the 
advowson  as  a  distinct  property.  If  the  advowson  belongs  to  joint 
tenants,  the  right  to  present  will  also  belong  to  them  jointly ;  if  it 
belongs  to  coparceners,  and  they  cannot  all  agree  as  to  whom  to 
present,  the  eldest  of  the  sisters  has  the  right  to  present  on  the  first 
vacancy,  the  second  on  the  next,  and  so  on.  Tenants  in  common 
must  all  join  in  making  a  presentation. 

In  oonnection  with  advowsons,  you  should  bear  in  mind  the  law 
as  to  resignation  bonds.  On  the  presentation  of  a  clerk  the  owner 
of  the  advowson  may  enter  into  an  agreement  with  the  clerk  that 
the  latter  shall  resign  when  called  on  by  the  former  in  favour  of 
some  specified  person.  But  by  9  Geo.  4,  c.  91,  such  an  agreement 
or  bond  will  be  void  unless  it  is  conditioned  that  the  resignation 
shall  take  place  only  in  favour  of  ani/  one  person  named  (whether 
related  to  the  patron  or  not),  or  in  favour  of  one  of  two  persons, 
bat  in  this  latter  case  both  the  nominees   must  be  by  blood  or 
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marriage  an  uncle,  son,  grandson,  brother,  nephew,  or  grand-nephew 
of  the  patron,  and  further,  in  all  cases  one  part  of  such  bond  must 
be  deposited  within  two  calendar  months  with  the  registrar  of  the 
diocese,  and  the  resignation  when  made  must  refer  to  the  agree- 
ment, and  state  the  name  of  the  person  in  whose  favour  it  is  made. 

(9)  Orant  of  Uasements. 

An  easement  may  arise  either  of  necessity  (see  Corporation  of 
London  v.  Biggs),  by  prescription,  or  by  grant,  express  or  implied. 
When  it  is  created  by  express  grant,  as  it  is  an  incorporeal  right 
over  real  property,  the  instrument  creating  it  must  be  a  deed.  The 
grantor  of  the  easement  generally  covenants  for  title.  Prior  to 
the  Conveyancing  Act,  1881,  when  the  owner  of  land  wished  to 
convey  the  land  to  a  purchaser,  and  to  subject  it  in  his  hands  to 
an  easement  in  favour  of  some  third  person,  the  only  way  in  which 
he  could  accomplish  his  purpose,  was  first  of  all  to  grant  the  ease- 
ment by  one  deed  to  that  third  person,  and  then  by  another  deed 
to  convey  the  land  to  the  purchaser,  subject  to  the  easement  so 
created.  But  now,  by  sect.  63  of  that  act,  he  can  effect  the  some 
result  by  one  deed  only :  for  it  provides  that  the  conveyance  of 
land  to  the  use  that  any  person  may  have,  for  an  estate  not  exceed- 
ing in  duration  the  estate  conveyed  in  the  land,  any  easement,  &o. 
over  that  land,  shall  operate  to  vest  the  easement  in  that  person. 
An  illustration  will  make  the  effect  of  this  section  clear.  Formerly, 
if  A.  wished  to  grant  B.  an  easement,  e.  g.,  a  right  of  way  over  his 
estate  Blackacre,  and  also  wished  to  convey  the  land  to  C,  he 
would  first  of  all  have  to  grant  the  easement  to  B.,  and  then 
Qonvey  the  land  to  C,  subject  to  the  easement,  thus  making  use  of 
two  deeds.  But,  under  this  section,  A.  could  now,  by  only  one 
deed,  grant  Blackacre  to  C,  to  the  use  of  C.  in  fee  simple,  and 
to  the  further  use  that  B.  might  have  a  right  of  way  over  the 
land.  This  would  vest  the  land  in  C.  in  fee,  and  the  eajsement 
inB. 

(10)   Conversion  of  Leasehohk  into  Freeholds. 

Sect.  65  of  the  Conveyancing  Act,  1881,  makes  certain  provisions 
for  the  conversion  into  freeholds  of  long  leasehold  terms,  which  are 
defined  to  mean  terms  which,  at  the  time  of  their  creation,  oonsbted 
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of  at  least  300  years,  and  which  have  at  least  still  200  years  to 
run,  where  there  is  no  trust  or  right  of  redemption  affecting  the 
term  in  favour  of  the  freeholder  or  other  person  entitled  in  reversion 
expectant  on  the  term,  and  where  there  is  either  no  rent  at  all, 
merely  a  peppercorn  or  other  rent  having  no  money  value,  or  where 
the  rent,  having  originally  had  a  money  value,  has  subsequently 
been  released  or  become  barred  by  lapse  of  time,  or  in  some  other 
way  ceased  to  be  payable.  And  by  sect.  11  of  the  Conveyancing 
Act,  1882,  the  above  section  is  to  include  the  above  terms,  whether 
they  have,  as  the  immediate  reversion  therein,  the  freehold  or  not ; 
but  it  is  restricted,  in  that  it  is  not  to  include  (1)  any  term  liable  to 
be  determined  by  re-entry  for  condition  broken,  or  (2)  any  term 
created  by  sub-demise  out  of  a  superior  term,  itself  incapable  of 
being  enlarged  into  a  fee  simple. 

As  to  the  mode  which  the  act  provides  for  the  converting  of  such 
terms  into  fee  simple  estates,  the  following  persons  are  designated 
by  the  act  as  the  persons  who  may  execute  the  deed  by  which  the 
conversion  is  effected  : — 

1.  The  person  beneficially  entitled  to  possession  of  the  land ;  if 
such  person  be  a  married  woman,  her  husband  must  concur, 
unless  she  is  entitled  for  her  separate  use ; 

2.  The  person  in  receipt  of  the  income  as  trustee,  or  who  has 

the  term  vested  in  him  on  trust  for  sale ; 

3.  The  personal  representative  of  a  deceased  person  in  whom  the 

term  is  vested : 
Any  of  the  above  persons  may,  whether  the  term  is  subject  to 
incumbrances  or  not,  by  deed  declare  that  from  and  after  the 
execution  of  the  deed,  the  term  shall  be  enlarged  into  a  fee  simple, 
and  thereupon  such  term  shall  be  so  enlarged,  and  the  fee  will  vest 
in  HiB  person  in  wham  tJw  term  was  previously  vested.  But  the  fee 
thus  created  will  be  subject  to  aU  the  same  trusts,  powers,  executory 
limitations  over,  rights,  equities,  covenants,  provisions  and  obliga- 
tions, to  which  the  term  was  subject.  These  obligations,  &c.  will 
probably  only  mean  those  obligations  to  which  the  term  was  sub- 
jected by  act  of  the  parties,  and  not  by  act  of  law :  so  that  the 
fee  simple,  when  obtained,  will,  in  addition  to  such  obligations, 
become  subject  to  all  the  obligations  which  by  law  are  incident  to 
a  fee  simple  estate,  but  not  to  a  term,  e,  <;.,  to  dower  and  curtesy, 
&c.   It  is  also  provided  that  the  fee  simple,  acquired  under  the 
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section,  shall  inolude  the  fee  simple  in  all  mines  and  minerals  which 
have  not  at  the  time  of  the  enlargement  been  severed  or  reserved 
from  the  land  included,  and  this,  even  if  the  term  was  originally 
created  with  impeachment  of  tcaste. 

Sub-sect.  5  of  the  section  applies  to  the  case  where  leaseholds 
have  been  settled  by  reference  to  the  freehold  land  comprised  in  the 
same  settlement,  so  as  to  go  along  with  that  land  as  far  as  the  term 
permits.  If  such  a  term  has,  under  the  provisions  of  the  settle- 
ment, become  vested  in  any  person  absolutely,  then  he  of  course 
is  a  person  who  may  under  the  description  (1)  above  enlarge  the 
term  into  a  fee ;  but  if  the  term  has  not  become  thus  absolutely 
vested,  then  it  is  provided,  that  on  its  being  converted  into  a  fee, 
it  shall  (without  prejudice  to  any  conveyance  for  value  previously 
made  by  a  person  having  a  contingent  or  defeasible  interest  in  the 
term)  be  conveyed  and  settled  in  like  manner  as  the  freehold  land 
comprised  in  the  settlement,  and,  until  so  conveyed  and  settled, 
shall  devolve  beneficially  as  if  it  had  been  so  conveyed  and 
settled. 

It  has  been  held  under  this  section,  that  an  annual  rent  of  three 
shillings  is  not  a  rent  having  ''  no  money  value,"  so  that  a  term 
subject  to  such  a  rent  cannot  be  enlarged  into  a  fee  simple.  {Be 
Smith  and  Stott.) 
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CHAPTER  I, 

THE  VALUE  AND  NATURE  OF  THE  PROPOSED  SECURITY. 

It  is  not,  strictly  speaking,  any  part  of  your  duty  as  a  solicitor  to 
advise  a  client  who  conies  to  you  with  instructions  to  you  to  prepare 
a  mortgage  as  to  the  monetary  or  pecuniary  value  of  the  security 
upon  which  he  proposes  to  lend  his  money.  But  it  is  advisable 
that  you  should  know  the  views  which  courts  of  law  have  taken 
with  reference  to  the  value  of  securities,  as  he  may  ask  your  advice 
^n  the  subject;  and  again  if  he  is  a  ixustee  it  will,  we  think, 
dearly  be  your  duty  to  look  after  his  interests  and  see  that  he  does 
not  inyest  the  trust  funds  beyond  the  amount  which  the  courts 
have  oonsidered  it  is  proper  for  him  to  lend. 

If  your  client  is  the  beneficial  owner  of  the  money  which  he 
proposes  to  lend,  it  will,  perhaps,  not  be  out  of  the  sphere  of  your 
duties  towards  him  if  you  ask  him  if  he  has  had  the  land,  offered 
as  security,  valued  by  a  competent  surveyor,  and  inform  him  that 
ihe  result  of  practical  experience  is  that  it  is  not  advisable  to 
advance  more  than  two-thirds  of  the  estimated  value  of  the  pro- 
perty if  it  be  freehold  land,  and  only  one  half  thereof  if  it  be 
household  property :  and  you  may  further  point  out  to  him  that 
the  risk  of  the  security  deteriorating  in  value  depends  much  on  the 
nature  and  locality  of  the  property :  thus  there  is  more  risk  in- 
oorred  in  lending  on  mills  and  collieries  and  other  property  of 
like  nature  which  it  may  be  difficult  to  let  or  sell  freely  than  on  a 
property  which  from  its  nature  is  always  likely  to  find  a  ready 
market.  And  if  your  client  be  a  trustee  proposing  to  invest  trust 
funds  you  should  make  it  a  special  point  to  ascertain  that  the  pro-> 
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perty  on  which  he  proposes  to  lend  is  of  ample  value,  and  that  he 
does  not  advance  a  sum  which  falls  but  little  short  of  the  full  value 
of  the  land.  You  should  inform  him  that  the  result  of  many  cases 
in  the  courts  on  the  point  is,  that  if  through  a  deficiency  in  the 
security  the  trust  funds  or  any  part  of  them  are  lost  the  burden  of 
proving  that  the  security  was  of  sufficient  value  will  Ke  upon  him. 
(See  Stickey  v.  SeicelL)  Here  it  was  said :  "  To  advance  two- 
thirds  is  admitted  to  be  within  the  ordinary  rules  of  prudence ;  but 
this  is  when  the  property  is  of  a  permanent  value  as  freehold  land. 
The  same  rule  does  not  apply  to  property  in  houses,  which  fluctu- 
ates in  value  and  is  always  deteriorating."  In  McLeod  v.  Annedy 
it  was  admitted  to  be  the  practice  of  the  court  to  consider  that  a 
trustee  was  justified  in  advancing  to  the  extent  of  two-thirds  of  the 
value  on  agricultural  freeholds,  and  *'  where  there  is  a  power  to 
advance  on  house  property,  and  there  is  a  freehold  house  on  which 
the  money  is  to  be  advanced,  to  the  extent  of  one-half."  There 
is,  however,  no  hard  and  fast  rule  on  the  subject.  {Be  Godrey^ 
Qodrey  v.  Falkner),  But  as  to  buildings  used  in  trade,  and  so  liable 
to  great  fiuctuations  in  value,  the  trustee  should  not  invest  in  these 
without  leaving  a  large  margin  for  depreciation.  (See  StreHan  v. 
Aahmall.)  Further,  you  should  bear  in  mind  that  a  trustee  is  not 
justified  in  lending  on  leaseholds  without  a  special  power  to  that 
efEeot.  (Fuller  v.  Knight)  And  long  terms  of  years  do  not  answer 
the  description  of  "  real  securities"  within  the  meaning  of  the  power 
for  trustees  to  lend  on  mortgage  of  real  securities.  {Boyd^s  Settled 
Estates,)  And  even  then  they  should  not  advance  more  than  one- 
half  of  the  value,  especially  when  the  property  is  house  property 
which  has  never  been  let.  (Roey  v.  Oreen.)  Nor  may  they,  unless 
authorized,  advance  on  personal  security  even  where  they  are  em- 
powered to  invest  the  trust  funds  at  their  discretion  {Pocock  v. 
Beddington)  or  "  on  such  good  security  as  they  can  procure  and 
think  safe."  ( Wilkes  v.  Stevcard.  See  also  Stewart  v.  Sanderson,) 
But  trustees  may,  in  the  absence  of  special  powers,  and  unless 
they  are  specially  prohibited,  invest  in  real  securities  in  any  part 
of  the  United  Kingdom.  (See  23  «Sb  24  Vict.  c.  38,  s.  11.)  Trustees, 
too,  should  choose  their  own  surveyor,  and  not  leave  him  to  be 
chosen  by  you :  for  should  they  leave  the  appointment  of  surveyor 
to  you,  and  the  security  turn  out  insufficient,  they  will  have  to  bear 
the  loss.     {Fry  v.  Tapson.) 
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Important  questions  affecting  tlie  yalue  of  the  security  may  also 
arise  when  the  person  who  proposes  to  borroio  money  is  a  trustee, 
and  the  security  he  offers  is  a  mortgage  of  the  trust  estate.    A 
trustee  cannot  so  borrow  money  unless  he  is  authorized  to  do  so 
either  by  the  trust  instrument,  by  virtue  of  an  express  power  or  an 
implied  one  therein,  or  by  statute.    The  implied  power  to  borrow 
will  arise  when  the  real  estate  is  charged  with  the  payment  of  some 
charge  or  other,  and  the  instrument  specifies  no  express  manner  of 
raising  a  fund  to  satisfy  that  charge.    Here  a  trustee  or  executor 
generally  has  an  implied  power  to  sell  or  mortgage.     (See  22  &  23 
Vict.  c.  35, 88.  14,  15  ;  Dart,  V.  &  P.  Vol.  2,  618.)     In  lending  to 
a  trustee  or  executor  under  such  circumstances,  you  must  note  that 
you  will  have  to  rely  on  the  security  alone,  and  will  have  no 
lemedy  against  the  estate  generally,  and  no  personal  remedy 
against  the  trustee  or  executor.     Thus,  where  a  bank  lent  money 
on  mortgage  to  an  executrix,  and,  she  having  overdrawn  her  ac- 
count, the  security  turned  out  insufficient,  it  was  held  there  was  no 
general  debt  created  against  the  testator's  whole  estate,  and  that 
the  bank  could  not  prove  against  it  as  a  general  creditor.     (Far- 
haa  V.  Farhall) 

As  to  the  statutory  powers  of  borrowing.  Lord  St.  Leonards'  Act 
(22  &  23  Vict.  c.  35),  by  sects.  14  to  18,  provides,  as  we  have 
already  seen,  that  in  the  case  of  a  will  where  the  real  estate  is 
charged  with  the  payment  of  debts  or  legacies,  and  is  devised  to 
truatees  for  all  the  testator's  interest,  the  trustees — and,  where  the 
estate  is  not  so  devised,  the  executors — may  raise  money  to  satisfy 
the  charge  by  a  sale  or  mortgage,  and  in  this  case  the  lender  is 
exonerated  from  the  necessity  of  seeing  whether  the  powers  con- 
ferred by  the  statute  are  duly  exercised.  Further,  sect.  9  of  Lord 
Cranworth's  Act  (23  &  24  Vict.  c.  145)  empowered  the  trustees  to 
raise  money  when  it  is  required  for  payments  for  equality  of 
exchange  or  for  the  renewal  of  leases.  This  statute,  however,  is 
repealed ;  but  powers  are  conferred  by  the  Settled  Land  Act,  s.  18, 
on  the  tenant  for  life  to  raise  money  for  enfranchisement  or 
equality  of  exchange  or  partition.  Other  statutes  provide  for  the 
obtaining  of  money,  by  sale  or  mortgage  of  settled  land,  for  the 
purpose  of  executing  drainage  works  or  effecting  other  improve- 
ments on  the  land. 
If  the  lender  is  not  protected  by  statute  from  the  consequences 
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of  not  inquiiiiig  into  the  power  of  the  trustee  or  executor  to  pledge 
the  trust  estate  for  a  loan,  or  from  inquiring  into  the  neoessitj  of 
raising  monej,  or  seeing  that  the  money,  when  obtained,  is  applied 
to  the  proper  purposes,  he  ought  to  ascertain  by  inquiries  that  such 
power  exists  and  that  it  is  properly  exercised,  and  that  the  boirower 
is  not  contemplating  a  breach  of  trust.  For  if  the  trustee,  on 
obtaining  the  loan,  makes  a  wrongful  application  of  the  money  to 
his  own  purposes,  so  as  to  cause  a  loss  to  the  trust  estate^  your 
client  will  in  most  cases  lose  his  money,  the  fights  of  the  cestui  que 
trusts  being  paramount  to  his  rights,  seeing  that  he  has,  by  his 
neglect,  put  it  in  the  power  of  the  trustee  to  commit  a  fraud,  and 
the  equitable  maxim  being  that,  where  it  is  a  question  which  of  two 
innocent  persons  shall  suffer  for  a  loss  caused  by  the  fraud  of  a 
third  person,  he  must  bear  the  loss  who  put  it  in  the  power  of  the 
third  person  to  commit  the  fraud.  The  circumstances,  then,  under 
which  the  loan  is  applied  for  must  be  taken  into  account.  If  it  be 
applied  for,  for  instance,  by  an  executor  a  long  time  after  the 
decease  of  his  testator,  as  it  is  only  reasonable  to  presume  that  after 
a  considerable  lapse  of  time  the  testator's  debts  have  all  been  paid, 
this  will  amoimt  to  sufficient  notice  to  put  you  on  inquiry  whether 
any  debts  still  do  remain  unpaid,  and  so  whether  there  is  any 
necessity  for  seeking  the  loan,  and  any  power  to  give  a  bond  fide 
mortgage  for  that  purpose.  (See  Burt  y.  Trueman^  Satin  v.  Heqpy 
and  Be  Tanqueray"  Willaume.)  The  result  is,  that  your  client  may 
lose  the  benefit  of  his  security  if  he  incautiously  lends  money  to  a 
trustee  or  executor  when  the  circumstances  surrounding  the  trans- 
action indicate  or  give  rise  to  suspicions  that  he  is  not  making  the 
mortgage  in  bond  fide  execution  of  his  powers,  but  with  the  design 
of  applying  the  money  he  may  obtain  to  his  own  purposes. 

Another  point  of  view  from  which  to  regard  the  value  of  the 
security  is  the  nature  of  the  tenure  of  the  property  proposed  to  be 
mortgaged.  Considered  thus,  they  may  be  said  to  rank  in  value 
in  the  following;  order: — 1.  Freehold  land  held  in  fee  simple. 
2.  Freehold  fee  simple  houses.  3.  Copyhold  land  and  houses. 
4.  Long  terms  of  years  where  there  are  no  burdensome  covenants 
or  heavy  ground  rents.  5.  Property  held  in  fee  simple,  but  used 
for  trade  purposes.  6.  Life  estates.  7.  Beversions  and  remainders. 
8.  Polices  of  life  assurance.    9.  Personal  chattels. 

Agaiuy  even  where  the  property  is  a  freehold  estate  in  fee  simple, 
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yoQ  must  folly  understand  that  it  can  be  mortgaged  more  than 
once,  and  must  clearly  appreciate  how  inferior  as  a  security  is  a 
second  to  a  first  mortgage.  The  disadvantages  of  a  second  mort- 
gage may  be  enumerated  as  follows : — 

(1)  You  do  not  get  the  legal  estate,  and  thus  are  exposed  to  the 

risk  of  tacking. 

(2)  Other  mortgages  may  in  some  cases  be  consolidated  against 

you,  for  the  right  to  consolidate  still  exists  if  sect.  17  of 
the  Conveyancing  Act,  1881,  is  excluded  from  the  mort- 
gage deeds  or  one  of  them. 

(3)  You  do  not  get  the  title  deeds. 

(4)  The  first  mortgagee  may  exercise  his  power  of  sale  without 

consulting  any  but  his  own  interests,  and  by  selling  at  an 
inopportune  time  get  but  a  low  price  for  the  estate,  and 
so  impoverish  your  security,  and  thus  you  may  be  com- 
pelled to  redeem  his  mortgage  in  order  to  protect  yourself. 

(5)  It  may  turn  out  that  you  are  not  a  second  but  a  third  or 

fourth  mortgagee,  in  which  case  you  will  be  postponed  to 
every  second  or  third  mortgagee  prior  to  you  in  point  of 
time. 
A  few  words  as  to  the  first,  second  and  third  of  these  disad- 
vantages:— 

We  need  do  no  more  than  remind  you  that  the  doctrine  of 
tacking  rests  on  the  maxim  that  ^'  Where  the  equities  are  equal 
the  law  must  prevail,"  and  that  under  it  a  prior  legal  mort- 
gagee by  annexing  to  his  security  another  which  he  holds  on 
the  same  property  for  a  subsequent  debt,  or  an  incumbrancer 
sabsequent  to  the  second  mortgagee  by  getting  in  a  prior  legal 
security  if  he  had  no  notice  of  an  intervening  mortgage,  may 
tack  the  two  sums  lent  together  and,  squeezing  out  as  it  were 
the  intervening  incumbrancer,  is  entitled  to  have  both  the  charges 
satisfied  before  he  can  be  compelled  to  relinquish  the  security 
in  favour  of  the  second  mortgagee.  Thus,  A.  mortgages  his 
estate  called  Whiteacre  to  B.,  then  to  0.,  and  then  to  D.  D.  sub- 
sequently buys  up  B.'s  mortgage,  and  takes  a  transfer  of  the 
l^al  estate  from  him.  D.  can  now,  if  at  the  time  of  advancing 
his  money  he  had  no  notice  of  C.'s  mortgage,  tack  the  first  and  the 
third  mortgages  together,  and  thus  squeeze  out  C.'s  mortgage. 
(See  the  leading  cases  of  Marsh  v.  Lee  and  Brace  v.  The  Duchess  of 
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Marlborough.)  The  doctrine  depends  entirely  upon  the  recognition 
by  equity  of  the  power  inherent  in  the  legal  estate,  so  that  it  is 
only  he  who  has  the  legal  estate,  or  at  least  the  best  right  to  call 
for  it,  who  can  exercise  the  piivilege  of  tacking.  Thus,  as  between 
merely  equitable  mortgagees,  when  none  of  them  have  the  legal 
estate,  there  can  be  no  tacking.  With  regard  to  tacking,  the  fol- 
lowing points  are  worthy  of  note : — ^A  third  mortgagee  who  has 
advanced  his  money  without  notice  of  the  second  mortgage  can 
take  a  transfer  of  the  first  mortgage  and  tack  his  own  mortgage  to 
it,  even  though  he  has  prior  to  the  transfer  received  notice  of  the 
second  mortgage.  (See  Marsh  y.  Lee.)  But  if  the  first  mortgagee 
has  been  paid  off  he  becomes  a  trustee  of  the  legal  estate  for  the 
second  mortgagee,  and  the  third  mortgagee,  if  he  has  notice  of  the 
second  mortgage,  cannot  by  taking  a  transfer  of  the  legal  estate 
from  the  ex-first  mortgagee  obtain  priority  over  the  second ;  for  it 
is  a  breach  of  duty  in  the  first  mortgagee  to  convey  the  legal  estate 
to  the  third,  and  the  latter  having  notice  of  that  breach  will  not  be 
allowed  to  profit  thereby.  (See  Bates  v.  Johmon.)  There  is 
another  set  of  circumstances  which  operate  favourably  for  a  second 
mortgagee.  This  arises  in  cases  such  as  the  following : — B.  by 
fraud  obtains  a  mortgage  from  A.,  no  money  at  all  being  lent  to 
A.  by  him.  B.  subsequently,  without  A.'s  concurrence,  transfers 
this  mortgage  to  C.  Here  C.  would  stand  in  no  better  position 
than  B.,  and  as  no  debt  was  due  to  B.,  so  no  debt  passes  to  C,  and 
C.  would  not  be  able  to  retain  the  land  either  against  A.  or  any 
second  mortgagee  from  him.  (See  Parker  v.  Clarke.)  A  first 
mortgagee  can  tack  further  advances  made  by  him  to  his  original 
debt,  provided  he  has  no  notice  of  the  second  mortgage.  {Roll  v. 
Hopkimon.)  But  a  person  who  is  a  judgment  creditor,  and  who 
afterwards  advances  money  to  his  debtor  on  security  of  a  mortgage, 
cannot  tack  his  judgment  debt  to  the  mortgage  debt.  We  may 
mention  that  tacking  was  abolished  by  the  Yendor  and  Purchaser 
Act,  1874,  but  restored  by  the  Land  Transfer  Act,  1S75.  And 
as  to  lands  in  Yorkshire,  the  doctrine  of  tacking  is  abolished  as 
from  the  1st  January,  1885,  by  the  Yorkshire  Registry  Act,  1884. 

It  is  proper  then,  when  your  client  is  advancing  money  on  a 
second  mortgage,  to  inquire  from  the  first  mortgagee  how  much  is 
due  upon  his  security,  and  also,  upon  the  completion  of  the  affair, 
to  give  him  notice  that  a  second  mortgage  has  been  effected  to 


THB  VALTJE  AND  NATURE  OP  THE  PROPOSED  SECURITY.         203 

your  client,  which  will  have  the  effect  of  preventing  him  from 
tacking.  The  second  mortgagee  will  still  be  exposed  to  the  risk  of 
the  mortgagor  making  a  third  mortgage,  and  of  this  third  mortga- 
gee taking  a  transfer  of  the  security  of  the  first  mortgagee  without 
notice  of  the  intervening  incumbrance,  in  which  case  he  will  be 
able  to  tack  the  two  securities  as  against  your  client. 

In  addition  to  the  risk  of  being  ousted  by  tacking,  a  second  mort- 
gagee runs  a  risk  of  having  two  or  more  securities  consoMated 
against  him.     Consolidation,  as  you  are  no  doubt  aware,  is  a  term 
uued  to  express  the  right  which  a  mortgagee,  in  whom  there  have 
become  vested  by  transfer  or  otherwise  several  mortgages  on  dif- 
ferent properties  belonging  to  the  same  mortgagor,  has  to  consoli- 
date the  several  securities,  i,  e.  to  refuse  the  mortgagor  or  other 
person  entitled  to  redeem  to  do  so  with  regard  to  one  of  the  mort- 
gages alone,  and  the  right  to  insist  on  the  several  properties  being, 
as  it  were,  lumped  together  and  considered  as  one  security  for  the 
Bum  total  of  the  various  amounts  advanced  upon  each  separate  one 
of  the  same  securities.     As  to  this  right  you  should  consult  the 
leading  case  of  Vint  v.  Padgett.    It  was  formerly  held  that  notice 
of  an  intervening  mortgage  of  the  equity  of  redemption  of  one  of 
the  properties  did  not  affect  this  right ;  but  in  the  case  of  Mills  v. 
JenmngSf  where  one  of  the  mortgages,  which  it  was  sought  to  con- 
solidate, was  not  created  till  after  the  mortgagor  had  sold  the 
equity  of  redemption  of  the  estate  owned  by  the  person  claiming  to 
redeem,  it  was  held  that  the  purchaser  could  redeem  the  first  mort- 
gage without  also  redeeming  the  second.     In  effect,  it  was  laid 
down  that  securities  cannot  be  consolidated  as  against  an  inter- 
vening incumbrancer  of  one  of  the  estates,  except  with  regard  to 
those  mortgages  which  were  in  existence  when  the  intervening 
incumbrancer  became  such.    Consequently,  if  A.  mortgages  Black- 
acre  to  B.  for  1,000/.  and  subsequently  he  mortgages  White- 
acre  to  B.  for  1,000/.,  and  then  A.  makes  a  second  mortgage  (or 
sale)  of  the  equity  of  redemption  in  Blackacre  to  C,  and  subse- 
quently A.  mortgages  Gh-eenacre  to  B.  for  1,000/.,  if  C.  wishes  to 
redeem  Blackacre  B.  can  compel  him  also  to  redeem  Whiteacre  as 
well,  for  the  mortgage  of  that  estate  was  in  existence  when  C. 
acquired  the  right  to  redeem  Blackacre,  and  he  took  subject  to  all 
subsisting  equities ;  but  B.  could  not  in  such  a  case  compel  C, 
though  he  might  have  compelled  A.,  to  redeem  also  QreenaGre, 
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because  Greenacre  was  not  in  mortgage  to  B.  when  0.  acquired 
the  equity  of  redemption  in  Blackacre.  Furthermore,  in  Cummins 
V.  Fktcher^  another  limitation  was  put  to  the  doctrine  of  consolida- 
tion by  the  establishment  of  the  rule  that  a  mortgagee  cannot 
consolidate  securities  imless  there  is  a  default  in  payment  of  the 
money  secured  as  to  both  of  the  mortgages.  (See  ako  Chesworth 
V.  Hunt^  Harter  v.  Colman^  and  Re  Raggett y  Ex  parte  Williams.) 

There  is  not  now,  however,  so  much  to  be  feared  by  a  second 
mortgagee  from  the  risk  of  an  adverse  consolidation,  for  by  sect.  17 
of  the  Conveyancing  Act,  1881,  it  is  provided  that  a  mortgagor 
(which  includes  any  person  entitled  to  redeem,  and  int^  alia  a 
second  mortgagee)  may,  when  seeking  to  redeem  any  mortgage, 
do  so  without  paying  any  money  due  under  any  separate  mortgage 
made  by  him  or  by  any  person  through  whom  he  claims,  on  pro- 
perty other  than  that  comprised  in  the  mortgage  which  he  seeks  to 
redeem.  This  section  does  not  abolish  the  doctrine  of  consolida- 
tion altogether  for  the  future,  for  there  are  saving  clauses  in  the 
section  by  which  it  will  still  be  applicable,  viz. : — (1)  Where  both  or 
all  the  mortgages  are  made  before  the  commencement  of  the  act ; 
and  again  (2),  the  section  will  only  apply  if  and  so  far  as  a  contrary 
intention  is  not  expressed  in  the  mortgage  deeds  or  one  of  them. 
Consequently  the  risk  of  consolidation  is  one  which  must  always 
be  run  by  a  second  or  subsequent  mortgagee.  And  in  spite  of 
the  section  it  has  been  held  that  where  a  foreclosure  action  is 
brought  with  regard  to  mortgages  of  two  distinct  estates,  the  oosts 
of  the  action  must  be  paid  before  the  mortgagor  can  redeem  either 
mortgage.     {Clapham  v.  Andrews.) 

The  third  objection  to  a  second  mortgage  is  that  the  mortgagee 
does  not  get  the  title  deeds.  The  inconvenience  of  not  having 
these  in  your  custody  or  power  is  obvious.  Not  only  are  you  ex- 
posed to  risk  from  fraud  by  the  first  mortgagee  and  the  mortgagor, 
but  not  having  legal  evidence  of  your  charge  on  the  estate  other 
than  your  own  mortgage  deed  your  security  is  clearly  depreciated 
in  value. 
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CHAPTER  II. 


THE  MORTGAGE  DEED, 


I.  The  Title  of  the  Mortgagor. 

We  will  now  suppose  that  your  client  has  satisfied  himself  of  the 
Talue  of  the  property  and  the  desirability  of  advancing  money 
upon  it,  and  has  instructed  you  to  do  all  that  is  necessary  to  pro- 
cure a  mortgage  of  it,  to  be  made  to  him  by  the  proposed  borrower. 
Your  first  duty  will,  as  upon  a  sale,  be  to  investigate  the  title  of 
the  mortgagor.    In  doing  so  you  should,  if  anything,  be  more 
strict  in  your  inquiries  and  requisitions  than  you  would  be  upon  a 
sale;  for  the  sole  object  of  the  mortgagee  is  to  obtain  a  thoroughly 
safe  security  for  his  advance,  and  he  should  be  induced  to  lend  on 
nothing  but  an  unimpeachable  security.    A  purchaser  may  have 
some  particular  fancy,  whim,  or  taste  to  gratify  in  acquiring  any 
particular  plot  of  land ;  and  so  long  as  he  gets  what  he  desires^ 
with  a  reasonably  probable  assurance  that  he  is  not  likely  to  be 
disturbed  in  the  possession  or  enjoyment  of  the  land,  may  be  oon« 
tent  to  accept  a  title  which  is  not  altogether  above  suspicion.    But 
a  mortgagee  is  not  influenced  by  any  such  motives.    He  does  not 
want  the  land,  and  however  great  its  attractions  may  be  they  have 
no  oondsm  for  him.    What  he  wants  is  something  on  which  he 
can  confidently  rely  for  repayment  of  the  money  he  lends,  in  case 
the  mortgagor  does  not  repay  him,  as  it  were,  out  of  his  pocket. 
In  making  these  preliminary  investigations  into  the  title,  you  may 
he  as  strict  in  your  requirements  as  you  like.     The  mortgagor  is 
at  your  mercy  in  this  respect,  for  there  will  be  no  conditions  or 
contract  to  limit  your  free  right  to  call  on  him  to  show  any  length 
of  title  whatever,  and  to  verify  it  in  the  clearest  way  possible. 
Neither  is  your  power  to  insist  on  the  strictest  proof  controlled  in 
any  manner  by  statute,  for  the  2nd  section  of  the  Yendor  and 
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Purchaser  Act,  1874,  does  not  apply  to  negotiations  for  mortgages, 
but  only  to  sales,  strictly  so  called,  and  in  consequence  you  are 
quite  at  liberty  to  call  for  the  production  of  a  longer  title  than  a 
forty  years'  one.  Xor  does  sect.  3  of  the  Conveyancing  Act  apply 
to  mortgages.  If  you  are  dissatisfied  with  the  mortgagor's  replies 
to  your  requisitions,  or  if  he  refuses  to  comply  with  any' of  your 
requirements,  all  you  have  to  do  is  to  withdraw  from  the  matter 
and  refuse  to  lend  him  the  money.  In  short,  all  which  we  have 
said  in  a  previous  page  as  to  your  duties  with  respect  to  the  in- 
vestigation and  proof  of  title  upon  a  purchase  will  apply  equally  to 
negotiations  preliminary  to  an  advance  of  money  on  mortgage, 
with  the  exception  that  there  is  nothing  to  fetter  your  strict  legal 
rights  to  have  a  good  title  deduced  to  you  and  fully  proved  to 
your  satisfaction  by  the  mortgagor  at  his  own  expense,  unless 
indeed,  by  any  contract  made  with  the  mortgagor,  you  have  de- 
prived yourself  of  these  rights. 


n.  The  Preparation  of  the  Mortgage  Deed« 

It  will  next  be  your  duty,  as  the  proposed  mortgagee's  solicitor, 
to  prepare  the  mortgage  deed.  We  shall  presume  that  you  are 
fully  conversant  with  the  ordinary  form  and  usual  contents  of  a 
mortgage  security,  and  shall  not  therefore  feel  bound  to  analyse 
these  in  detail.  We  will  merely  call  your  attention  to  some  of  the 
most  important  points  which  you  ought  to  have  clearly  before  you 
when  preparing  the  draft,  and  especially  we  would  direct  your 
notice  to  the  important  bearing  which  the  Conveyancing  Act,  1881, 
has  upon  the  subject. 

(1)  The  Covenant  for  Repayment  of  the  Loan  and  Interest. 

The  first  points  upon  which  we  shall  have  observations  to  offer 
will  be  those  connected  with  the  covenant  for  the  repayment  of  the 
money  lent  with  interest  thereon.  The  effect  of  this  covenant  is  to 
convert  the  loan  from  a  simple  contract  debt  into  a  specialty  debt. 
Formerly,  two  advantages  flowed  from  effecting  this  conversion ; 
first,  it  gave  the  mortgagee,  as  a  specialty  creditor,  priority  over 
the  mortgagor's  simple  contract  creditors  in  the  administration  of 
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the  debtor's  estate.  But  this  advantage  was  taken  away  by  32  & 
33  Vict.  c.  46,  by  which  creditors,  whether  simple  contract  or 
specialty  creditors,  are  aU  put  on  the  same  footing  in  administration 
as  regards  priority  when  the  debtor  dies  on  or  after  the  1st  of 
January,  1870.  The  other  advantage  was,  that  though  under  a  fore- 
closure decree  only  six  years'  arrears  of  interest  could  be  recovered, 
under  the  covenant  the  mortgagee  could  recover  twenty  years' 
arrears,  and  though  the  remedy  against  the  land  were  lost  by  lapse 
of  time,  the  remedy  under  the  covenant  remained.  (See  Hunter  v. 
Nockdak.)  But  this  advantage  has  also  been  in  part  taken  away 
by  the  effect  of  recent  cases :  for  in  the  case  of  Sutton  v.  Sutton  ^  it 
was  held  that  under  the  Real  Property  Limitation  Act,  1874,  an 
action  to  recover  any  money  secured  by  mortgage  must  be  brought 
within  twelve  years,  and  that  this  was  the  case  whether  there  was 
a  covenant  for  repayment  in  the  mortgage  or  not.  And  in  Feam- 
side  V.  Mint  it  was  held  that  it  made  no  difference  that  the  cove- 
nant for  repayment  was  contained  in  some  separate  instrument 
from  the  mortgage,  as  in  a  collateral  bond  by  the  mortgagor,  but 
that  the  above  rule  still  applied  even  in  this  case,  and  the  action 
to  recover  the  money  secured,  both  by  the  mortgage  and  the  col- 
lateral bond,  must  be  brought  within  twelve  years,  for  the  action 
still  practically  remained  one  to  recover  mortgage  money  within 
sect.  8  of  the  Act  of  1874.  The  covenant,  however,  still  retains 
this  advantage,  that  it  enables  you  to  recover  twelve  years'  arrears 
of  interest,  whereas,  if  it  were  left  a  mere  simple  contract  debt, 
you  would  only  be  able  to  recover  six  years'  arrears. 

The  mortgagee  may  sometimes  wish  to  make  punctuality  in  pay- 
ment of  the  interest  of  advantage  to  the  mortgagor,  and  to  do  so, 
to  provide  that  if  he  does  not  pay  it  punctually  at  the  time  stipulated, 
he  shall  be  bound  to  pay  interest  at  a  higher  rate.  He  cannot  do 
this  directly ;. for  if  he  inserted  a  condition  that  the  interest  should 
be  payable  after  the  rate  of  5  per  cent.,  but,  if  it  was  not  paid 
pnnctoally  on  the  date  fixed  for  payment,  then  it  should  be  6  per 
cent.,  equity  would  regard  this  condition  in  the  light  of  a  penalty, 
and  would  relieve  against  it  by  allowing  the  mortgagor  to  redeem 
on  repayment  of  the  principal  and  5  per  cent.  But  the  same 
object  may  be  effected  by  stipulating  that  the  rate  of  interest  shall 
be  6  per  cent.,  but  that,  if  it  is  paid  punctually,  payment  at  the 
rate  of  5  per  cent,  will  be  accepted.    It  has  been  held  under  such 
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a  stipulation  that  the  mortgagee  will  be  entitled  to  interest  at  the 
higher  rate,  even  if  he  has  gone  into  possession  through  the 
default  of  the  mortgagor,  and  received  the  rent  of  the  mortgaged 
premises  before  the  daj  fixed  for  the  payment  of  the  intravst. 
{Union  Bank  t,  Ingram.) 

In  8pit«,  howerer,  of  the  doctrines  of  equity  as  to  penalties,  it 
has  been  recently  held,  in  Tlie  General  Ditcount  Co.  t.  QUgg,  that  a 
commission  payable  in  case  of  instalments  of  a  loan  being  orerdne 
might  be  recovered. 

It  is  doubtful  whether  or  not  compound  interest  can  be  reserved 
by  a  mortgage,  so  as  to  charge  the  land.  The  old  rule  was  that  it 
could  not  be  so  reserved ;  but  from  the  decision  in  Clarkson  v. 
Henderson,  it  would  appear  that  it  may  be. 

Sometimes  the  covenant  to  repay  is  extended,  not  only  to  the 
actual  money  lent  at  the  time  of  the  execution  of  the  mortgage, 
but  also  to  advances  to  be  made  on  some  future  occasion. 

In  these  cases  it  is  not  the  practice  to  state  expressly  the  total 
amount  beyond  which  these  advances  shall  not  be  extended,  but  the 
mortgage  deed  is  so  stamped  as  to  cover  a  certain  sum  in  excess  of 
that  advanced  at  the  time  of  execution.  Sometimes,  also,  proviBions 
are  inserted  for  continuing  the  loan  for  a  time  certain.  As  a  role 
the  mortgagee,  as  you  know,  can  call  in  his  money  upon  giving 
a  certain  notice,  and  where  it  is  wished  that  he  shall  not  have 
this  power,  or  at  least  have  it  only  in  a  limited  manner,  it  is  usual 
to  make  the  money  payable  in  the  first  instance  at  the  wdinary 
time,  i.  e.  six  months  after  the  execution  of  the  deed,  but  to  provide 
that  the  mortgagee  shall  not  call  in  his  money  before  the  expiration 
of  the  term  agreed  on,  if  meanwhile  the  interest  be  punctually  paid 
and  the  mortgagor's  oovenants  duly  performed,  and,  further,  that 
the  mortgagor  shall  not  be  at  liberty  to  pay  off  the  money  before 
the  end  of  that  term,  unless  the  mortgagee  agrees  to  accept  it. 
(See  Frideaux,  13th  ed.,  vol.  1,  p.  464.)  Again,  provision  is  some- 
times made  for  the  repaj^ment  of  the  advance  by  instalments.  In 
this  case,  as  in  the  last,  it  is  the  practice  to  make  the  money  pay- 
able at  the  usual  time,  and  then  to  add  a  proviso  that  if  the  instal- 
tnents  be  oaid  punctually  on  certain  days,  with  interest  on  the  part 
the  mortgagee  will  not  call  in  the  part  which  ia  not 
'.  off.  Or  else  the  covenant  may  be,  in  the  first  case,  to 
ley  off  by  instalments,  and  the  proviso  for  redemption. 
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makes  the  premises  redeemable  on  the  payment  of  the  advance  and 
interest  in  the  manner  mentioned  in  the  oovenant,  and  this  is  fol- 
lowed by  a  proviso  giving  the  mortgagee  power  to  call  in  all  the 
money  secured  in  event  of  the  instalments  and  the  interest  not 
being  duly  paid.    The  case  of  several  trustees  advancing  money 
out  of  funds  owned  by  them  upon  a  joint  account  formerly  modified 
the  form  of  covenant,  and  made  it  necessary  to  insert  what  was 
called  the  "  joint  account  clause."    The  reason  for  this  was,  that 
when  several  persons  advanced  money,  though  they  might  be  joint 
tenants  at  law,  they  were  considered  as  tenants  in  common  in 
equity  of  the  mortgage  debt ;  so  that,  on  the  death  of  one  of  them, 
the  mortgagor,  on  paying  off  the  debt,  had  to  go  for  a  discharge 
to  not  only  the  survivors,  but  the  personal  representatives  of  the 
deceased  person.     This  was  very  inconvenient,  and  the  inconveni- 
ence was  specially  felt  in  the  case  of  trustees,  who  form  a  large 
proportion  of  the  class  of  persons  who  lend  on  mortgage.    It  was 
not  a  feasible  plan  to  show  on  the  face  of  the  mortgage  deed  that 
the  lenders  were  trustees,  and  that  the  survivors  of  them  had  the 
power  to  give  receipts,  for  this  would  amount  to  giving  general 
notice  that  the  money  was  trust  property,  and  so  the  title  deeds 
relating  to  the  trust  would  have  been  incorporated  into  the  title  of 
the  mortgagor.    To  avoid  the  necessity  of  stating  on  the  deed  that 
the  lenders  were  trustees,  it  was  the  usual  practice  to  insert  in  the 
deed  a  declaration  that  the  money  belonged  to  them  upon  a  joint 
account,  and  to  provide  that  the  survivor  or  survivors  of  them,  or 
the  executors  or  administrators  of  the  survivor,  their  or  his  assigns, 
should  be  able  to  give  a  receipt,  which  would  act  as  a  valid  dis- 
charge.   Though  the  mortgage  deed  is  not  as  a  rule  executed  by 
the  mortgagees,  and  thus  the  trustees  could  not  be  properly  said  to 
make  the  declaration,  it  is  the  best  opinion  that  such  a  declaration 
would  nevertheless  be  binding  on  them.     (See  Burnett  v.  Lynch.) 
But  now  by  the  Conveyancing  Act,  1881,  s.  61,  in  a  mortgage 
made  after  the  commencement  of  the  act,  when  the  sum  advanced 
is  expressed  to  be  advanced  by  more  persons  than  one  out  of 
moneys  belonging  to  them  on  a  joint  account,  or  where  the  mort- 
gage is  made  to  more  persons  than  one  jointly  and  not  in  shares, 
th^  mortgage  money  is  to  be  deemed  to  belong  to  them  on  a  joint 
account  as  between  them  and  the  mortgagor,  and  the  receipt  in 
writing  of  the  survivor  or  of  the  last  survivor  will  be  a  good  dis- 
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AcCy  l^^l«  tbese  p^^cs  wer^  selim  iis€iitioned  in  the  deed  with- 
Oct  ihar  r^^^^^  >^~g  f  iZi-s^ed  cy  the  words  "or  the  sanriyorB  or 
sarriTar  cf  t^^az,  cr  tbe  execdvHs  or  administraton  of  such  snr- 
Tiror,  their  cr  his  aseEzi^a.*'  The  clject  of  this  repetition  was  to 
make  it  dear  en  the  L,ce  cf  the  deed  that  the  benefit  of  the  pro- 
TisicRis  in  the  deed  was  to  surrive.  But  now  by  that  act  (s.  60)^ 
with  regaid  to  coxenants  with  two  or  more  to  do  any  act  for  their 
benefit^  it  is  enacted  that  they  aie  to  be  deemed  to  include  an  oUi- 
gaiion  to  do  that  act  for  the  benefit  of  the  sorviTOis  or  snrvivor  of 
them,  or  of  any  other  person  to  whom  the  right  to  sae  on  the 
oovenant  deyolres,  unless  a  eontraiy  intention  appears. 

The  ConTeyancing  Act,  ISSl,  has  another  effect  on  the  form  of 
the  covenant,  as  we  hare  already  pointed  out  in  a  preyious  page. 
This  is  to  enable  yon  to  omit  all  mention  of  the  heirs,  executors 
and  administrators  of  the  ooTenantor  or  covenantee.  (See  ss.  58 
and  59,  anfe^  p.  159.)  Further,  the  indorsed  receipt  may  now  be 
omitted,  just  as  it  may  be  omitted  upon  a  conveyance  on  sale. 
(Conveyancing  Act,  1881,  s.  54,  antey  p.  149.) 

(2)  The  Proviso  for  Redemption  and  herein  of  Ibreclosure. 

What  is  known  as  the  proviso  for  redemption  is,  in  modem 
mortgages,  not  strictly  speaking  a  proviso  for  redemption  at  all, 
but  a  proviso  for  reconveyance.  In  older  mortgages  this  proviso 
was  to  the  effect  that  the  conveyance  should  be  avoided  upon  the 
payment  of  the  money  secured ;  but  the  usual  practice  of  the  pre- 
sent day  is  to  provide  that  upon  the  mortgage  money  and  interest 
being  paid  off  the  mortgagee  will  reoonvey  the  premises  to  the 
mortgagor  or  as  he  shall  direct.  Formerly,  too,  this  proviso  stipu* 
lated  that  the  reconveyance  should  be  made  by  the  mortgagee,  his 
heirs  or  assigns ;  but  it  is  now  unnecessary,  and  indeed  improper, 
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to  maert  the  word  "  heirs ;"  for  by  the  Conveyanomg  Act,  1881, 
B.  30,  it  is  enacted  that  on  the  death  of  a  sole  mortgagee,  whether 
testate  or  intestate,  the  mortgaged  premises  will  vest  in  his  legal 
personal  representative,  like  a  chattel  real,  so  that  in  no  case  will 
the  heir  have  power  to  execute  the  reconveyance.  And  even  if  the 
mortgagee  make  a  will,  devising  the  premises  to  a  devisee,  the  statute 
wiU  still  prevail,  and  they  will  vest,  as  before,  in  his  legal  personal 
representative.  Another  point  to  note  on  the  wording  of  this  proviso 
is  that  formerly  the  mortgagor  could  insist  upon  nothing  more 
than  a  reconveyance,  strictly  so  called,  under  it.  He  could  not 
require  the  mortgagee  to  make  a  transfer  of  the  mortgage  to  some 
third  person  on  being  paid  off.  {Dunstan  v.  Patterson.)  On  this 
aooount  it  was  usual  to  add  the  words  **  or  as  he"  (the  mortgagor) 
''shall  direct."  But  it  is  now  unnecessary  to  make  this  addition; 
for  by  sect.  15  of  the  Conveyancing  Act,  1881,  it  is  provided  that 
where  the  mortgagee  is  not  and  has  not  been  in  possession  he  may 
require  the  mortgagee  not  merely  to  execute  a  reconveyance  to 
him,  but  to  join  in  a  transfer  of  the  mortgage  debt  and  securities 
to  some  third  person,  at  the  discretion  of  the  mortgagor,  and  the 
mortgagee  is  bound  to  concur  in  the  transfer.  Under  this  section 
a  question  arose  whether  the  terms  of  the  section  would  enable  a 
mortgagor  or  an  incumbrancer  to  insist  on  a  transfer  when  there 
were  intermediate  incumbrances.  For  instance,  if  A.  mortgaged 
his  property  to  B.,  and  subsequently  mortgaged  the  equity  of  re- 
demption to  C,  and  then  again  to  D.,  it  is  clear  that  C.  could  com- 
pel a  transfer,  but  could  A.  or  D.  ?  This  question  arose  in  Teevan 
V.  Smith,  To  put  an  end  to  all  doubt  on  the  point  it  was  enacted 
by  sect.  12  of  the  Conveyancing  Act,  1882,  that  the  right  of  the 
mortgagor,  under  sect.  15  of  the  Act  of  1881,  to  insist  on  a  recon- 
veyance should  belong  to  and  be  capable  of  being  enforced  by  each 
incumbrancer  and  by  the  mortgagor,  notwithstanding  any  inter- 
mediate incumbrance ;  but  a  requisition  of  an  incumbrancer  is  to 
prevail  over  the  requisition  of  the  mortgagor,  and  as  between  in- 
cumbrancers a  requisition  of  a  prior  incumbrancer  is  to  prevail 
over  the  requisition  of  a  subsequent  incumbrancer. 

If  the  property  mortgaged  is  in  settlement  the  proviso  should 
proTide  that  it  shall  be  reconveyed  to  the  uses  subsisting  under 
the  settlement.  Sometimes  a  question  arises  on  a  reconveyance 
whether  it  has  been  the  intention,  as  appears  from  the  proviso,  that 

p2 


212         PART  II. — MOBTGAGORS  AND  MORTGAGEES. 

the  reconveyance  shall  be  made  to  some  other  persons  or  for  some 
difierent  estate  or  interest  from  the  person,  or  the  interests,  entitled 
to  the  property  or  subsisting  therein  at  the  date  of  the  mortgage. 
If  it  is  intended  to  make  such  an  alteration  the  intention  to  do  so 
should  be  clearly  expressed  in  the  deed.  If  this  is  not  done,  but 
the  difference  of  limitation  in  the  proviso  for  reconveyance  can  be 
explained  as  a  mistake  or  oversight,  or  in  any  way  as  not  inten- 
tional, then,  in  spite  of  the  proviso,  the  reconveyance  will  be  made 
so  as  to  vest  in  the  mortgagor  the  same  estate  or  interest  as  he  had 
at  the  date  of  the  mortgage.  Thus,  if  the  mortgagor  is  an  owner 
in  fee,  and  the  proviso  for  reconveyance  provides  that  the  recon- 
veyance shall  be  made  to  the  mortgagor  and  the  heirs  of  his  body, 
the  property  will,  nevertheless,  be  reconveyable  to  him  in  fee. 
(See  Innes  v.  Jackson,)  But  if  the  intention  to  alter  existing  uses 
is  evident  and  clearly  the  result  of  intention,  then  the  intention 
will  prevail.  {Aman  v.  Lee.)  These  questions  often  arise  in  cases 
where  lands  belonging  to  a  wife  are  mortgaged  to  secure  debts  due 
from  her  husband  to  some  third  person.  The  rule  is  that  when 
this  is  done,  and  the  equity  of  redemption  is  reserved  to  the  hus- 
band and  his  heirs  without  any  further  expression  of  intention  to 
alter  the  previous  rights,  the  equity  of  redemption  will  result  to 
the  wife.  But  if  the  mortgage  is  for  a  term  of  years,  and  the 
proviso  for  redemption  directs  that  the  property  shall  be  recon- 
veyed  upon  payment  to  the  husband  or  to  uses  other  than  to  the 
wife,  then  the  equity  of  redemption  would  belong  to  the  husband 
or  other  person  named.  (See  Jackson  v.  Innes;  Jones  v.  Davies; 
Be  Betton^s  Estate.)  But  the  intention  must,  as  we  said  before,  al- 
ways be  clearly  expressed.     (See  Meek  v.  Chamberlain,) 

We  must  now  consider  for  a  moment  what  persons  have  the 
right  to  redeem.  This  right  belongs  not  only  to  the  mortgagor  and 
the  persons  specially  endowed  with  it  by  the  provisions  of  the 
mortgage  deeds,  but  also  to  all  persons  claiming  under  the  mort- 
gagor, and  all  persons  having  any  interest  in  the  equity  of 
redemption.  This  will  include  the  mortgagor's  heir,  but  not  his 
personal  representatives,  as  such  {Cattly  v.  Simpson) y  purchasers  of 
and  mortgagees  of  the  equity  of  redemption,  trustees  in  bank- 
ruptcy, and  judgment  creditors  of  the  mortgagor,  and  sureties  for 
the  payment  of  the  mortgage  debt.  As  to  redemption  by  sureties, 
it  was  formerly  held,  that  if  the  mortgagee  made  a  further  advance 
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to  the  mortgagor  on  the  fieourity  of  the  property,  the  surety  oould 
not  redeem  without  paying  ofi  the  further  advance  as  well  as  the 
snm  originally  lent ;  but  this  is  not  now  the  case,  but  he  may 
redeem  on  paying  the  amount  for  which  he  stands  surety,  and  on 
doing  so,  is  entitled  to  the  benefit  of  the  security  taken  by  the 
mortgagor,  whether  or  not  the  creditor  has  made  further  advances. 
(See  Forbes  v.  Jackson.)  If  the  equity  of  redemption  is  settled, 
the  right  to  redeem  belongs  to  the  tenant  for  life  in  preference  to 
those  entitled  in  remainder.     {Ravald  v.  Busaell.) 

But  it  should  be  remembered  that  the  mortgagor  may  forfeit 

Hb  right  to  redeem ;  for  by  4  &  5  Will.  &  Mary,  c.  16,  it  is 

enacted,  that  when  a  person,  having  once  mortgaged,  mortgages 

again,  with  intention  to  defraud,  without  discovering  the  first 

mortgage  to  the  second  mortgagee,  he  will  have  no  right  to  relief 

or  equity  of  redemption  as  against  the  second  mortgagee,  who  will 

1)6  able  to  hold  the  land  free  from  the  equity  as  fully  as  if  he  had 

purchased  the  land.    But  this  statute  is  construed  very  strictly,  so 

that  it  has  been  held  that  an  equitable  mortgage  by  deposit  of  title 

deedB,  and  a  further  charge  without  a  proviso  for  redemption  are 

not  second  mortgages  within  the  meaning  of  the  act.     (See  Ken^ 

Mrd  Y,  Futvaye.) 

Before  exereising  the  right  to  redeem,  the  mortgagor  must  give 

the  mortgagee  six  months'  notice  of  his  intention  to  do  so ;  and 

hy  37  &  38  Vict.  c.  57,  s.  7,  the  action  to  redeem  must  be  brought 

within  twelve  years  after  the  time  when  the   mortgagee   has 

obtained  possession  or  receipt  of  the  land,  or  the  rents  and  profits 

thereof,  miless  some  acknowledgment  of  his  right  to  redeem  has 

heen  given  to  him  in  the  meantime  by  the  mortgagee  in  writing, 

when  the  action  must  be  brought  within  twelve  years  after  the 

date  of  such  acknowledgment.    No  additional  time  is  allowed  for 

disability.     {Kinsman  y^  Bouse  and  Forster  v.  Patterson,)     With 

regard  to  actions  for  redemption  it  will  not  be  out  of  place  to  remind 

you  that  15  &  16  Vict.  c.  86,  s.  48  (which  empowered  the  court  in 

a  foredofiure  action  to  direct  a  sale  instead  of  a  foreclosure  at  the 

ittortgagee's  request)  did  not  apply  to  actions  for  redemption ;  but 

now  by  the  Conveyancing  Act,  1881,  s.  25,  in  an  action  either  for 

foreclosure  or  redemption,  inter  alia,  any  one  entitled  to  redeem 

may  obtain  an  order  for  sale  instead  of  redemption,  and  this 

whether  the  action  is  for  sale  alone,  or  for  sale  and  redemption  in 

the  alternative.     (See  hereon  Clarke  v.  Pannell.) 
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Finalljy  we  msj  letnaxk  that  one  of  the  most  oharaotenstio 
remedies  of  the  mortgagee  to  reooTer  his  prinoipal  and  interest  ia 
the  right  to  foreclose  the  equity  of  redemption.  This  foredosore 
is  ohtained  hj  bringing  an  action  (it  may  be  brought  at  any  time 
after  the  day  named  for  payment  in  the  mortgage  deed),  claiming 
that  an  account  shall  be  taken  of  what  is  due  under  the  mortgage, 
and  asking  the  court  to  name  a  time  at  the  end  of  which,  if  the 
money  found  to  be  due  is  not  repaid,  the  mortgagee  shall  be  fore- 
closed from  his  equity  of  redemption.  The  time  fixed  is  generally 
six  months  after  the  date  of  the  foreclosure  decree,  and  if  (but  it 
may  be  enlarged  in  certain  cases)  at  the  end  of  the  time  so  limited, 
the  money  is  not  paid  off,  then  the  decree  is  made  absolute,  and 
the  result  is,  that  the  mortgagee  becomes  absolute  owner  in  equity 
as  well  as  at  law  of  the  mortgaged  property.  As  we  have  seen,  the 
court  may  now  order  a  sale  in  lieu  of  a  foreclosure  on  the  request 
of  the  mortgagee  or  any  person  interested  in  the  mortgage  money, 
notwithstanding  the  dissent  of  any  other  person,  and  in  spite  of 
the  fact  that  the  mortgagee  does  not  appear  in  the  action,  and 
without  allowing  any  time  for  the  repayment  of  the  mortgage 
money.  (Conv.  Act,  1881,  s.  25.)  This  right  of  foreclosure  is 
incident  to  a  mere  equitable  mortgage  by  deposit,  with  or  without 
memorandum  in  writing.  (Backhaul  y.  Charlton  and  Oldham  v. 
Stringer.)  It  does  not  extend  to  a  pledge  of  personal  chattels, 
e.  g,f  a  deposit  of  bonds  not  transferred,  the  remedy  in  this  case 
being  by  sale.  {Carter  v.  Wake.)  But  it  will  be  available  in  cases 
of  a  security  on  shares  with  power  of  sale  under  which  the  shares 
are  transferred  to  the  lenders.  {General  Credit  and  Discount  Co.  y. 
Gkgg.) 

The  section  further  empowers  the  court  to  order  a  sale  in  any 
action  (whether  for  foreclosure,  redemption  or  sale),  at  the  request 
of  the  mortgagee  or  anyone  interested  in  the  mortgage  money  or 
right  of  redemption,  and  that,  notwithstanding  the  dissent  of  any 
other  person,  or  the  non-appearance  in  the  action  of  the  mortgagee, 
or  of  any  person  so  interested,  and  without  allowing  time  for 
redemption  or  repayment  of  the  mortgage  money.  This  is  a  far 
more  extensive  provision  than  that  contained  in  16  &  16  Vict.  c.  86. 
For  example,  under  that  act  it  was  only  by  consent  of  ail  parties 
that  an  immediate  sale  could  be  directed  {Wigham  y.  Measor)^ 
though  sometimes  an  immediate  sale  was  ordered  in  spite  of  the 
mortgagor's  objections.     {Ihfcler  v.  Harcey,) 
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Now  the  ooiiit  can  make  the  order,  notwithstanding  the  dissent 

of  any  person  or  the  non-appearance  of  the  mortgagee  or  of  the 

mortgagor,  and  without  allowing  the  ordinary  time  for  redemption. 

8nb-seot.  4  contains  a  similar  provision  to  that  contained  in  15  &  16 

Vict.  c.  86,  that  the  court  may  order  a  sale  without  previously 

determining  the  priorities  of  incumbrancers ;   and  sect.  3  puts  a 

hmit  to  the  feasibility  of  the  mortgagor  or  person  interested  in  the 

redemption  obtaining  a  sale,  by  providing  that  the  defendant, 

whoever  he  may  be,  may  apply  to  the  court,  and  the  court  may 

Older  the  plaintiff  to  give  security  for  costs,  and  may  give  the 

conduct  of  the  sale  to  a  defendant. 

In  Manchester  and  Salford  Bank  v.  Sowcrofty  Chitty,  J.,  decided 
that  when  in  a  foreclosure  action  a  sale  is  ordered,  the  defendant  is 
the  right  person  to  have  the  conduct  of  the  sale,  as  he  is  interested 
in  obtaining  a  larger  price  than  the  plaintiff. 

In  Weston  v.  Davidson^  and  in  the  Union  Bank  of  London  v. 

Ingram,  sale  was  ordered  after  interlocutory  and  before  final  decree 

for  foreclosure ;  but  in  the  former  case  the  applicant  was  ordered 

to  pay  150/.  into  court  as  security  to  meet  the  expenses. 

In  Wade  v.  Wilson  the  court  held  that  in  a  foreclosure  action  an 

0 

immediate  order  for  sale  would  not  be  directed  where  there  was 
a  second  mortgagee  who  had  not  appeared  in  the  action,  but  that 
the  proper  course  in  such  a  case  was  to  direct  an  account  to  be 
taken  of  what  is  due  to  the  plaintiff,  and  order  so  much  only  of 
the  property  to  be  sold  as  woidd  be  sufficient  to  pay  the  plaintiff. 
(As  to  the  compulsory  nature  of  the  provisions  of  sect.  25  of  the 
Conveyancing  Act,  1881,  see  Clarke  v.  PannelL) 

The  section  applies  to  actions  brought  either  before  or  after  the 
oonunenoement  of  the  act. 

(3)  The  Covenants. 

After  the  proviso  for  redemption  follow  the  covenants.  In  an 
ordinary  mortgage  these  comprise  (1)  covenants  by  the  mortgagor 
for  title ;  (2)  covenant  to  insure ;  (3)  to  keep  in  repair. 

(1)  As  to  the  Covenants  for  Title. — These  need  not  now  be 
expressly  inserted  in  the  deed,  for  they  are,  by  the  Conveyancing 
Aot»  1881,  impliedly  incident  to  it  under  the  same  circumstances 
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under  whioh  such  covenants  are  incident  to  purchase  deeds.  (See 
antey  p.  157.)  That  is  to  say,  they  will  be  annexed  to  the  deed 
when  the  mortgagor  expressly  conveys  as  beneficial  owner. 

In  conveyances  by  way  of  mortgage,  the  covenants  which  the 
act  implies  are  of  course  different  from  the  covenants  implied  in 
deeds  of  grant,  but  they  are  the  ordinary  four  covenants  usually 
inserted  in  mortgages,  viz.,  absolute  covenants  for  right  to  convey ; 
for  quiet  enjoyment ;  if  default  is  made  in  payment  of  the  money 
secured,  or  the  interest  thereon  at  the  proper  times;  free  from 
incumbrances,  and  for  further  assurance,  at  the  cost  of  the  mort- 
gagor so  long  as  any  right  of  redemption  exists,  and  afterwards  at 
the  cost  of  the  party  requiring  the  further  assurance.  If  the  mort- 
gage is  of  leasehold  property,  a  further  covenant  is  implied  similar 
to  that  additionally  implied  in  case  of  a  sale  of  leaseholds — t.  ^., 
that  the  lease  is  a  vaUd  and  subsisting  one,  and  that  the  rent  and 
the  lessee's  covenants  and  conditions  therein  have  been  performed 
and  observed ;  and  further,  a  covenant  is  implied  on  the  port  of  the 
mortgagor  to  pay  the  rent  and  observe  the  lessee's  covenants  and 
agreements  as  long  as  any  money  remains  owing  on  the  security  of 
the  mortgage,  and  to  indemnify  the  mortgagee  and  those  deriving 
title  under  him  therefrom. 

(2)  As  to  the  Covenant  to  Insure, — ^A  power  to  effect  insurance 
is  made  incident  to  mortgages  by  the  Conveyancing  Act,  1881. 
The  power  supplied  by  sect.  19  (ii)  is  a  power  at  any  time  after 
the  date  of  the  mortgage  deed  to  insure  and  to  keep  insured  against 
loss  or  damage  by  fire,  any  building  or  any  effects  or  property  of 
an  insurable  nature,  whether  aflSxed  to  the  freehold  or  not,  being 
or  forming  part  of  the  mortgaged  property,  and  the  premiums  paid 
for  any  such  insurance  shall  be  a  charge  on  the  mortgaged  property 
in  addition  to  the  mortgage  money,  and  icith  the  same  priority ^  and 
with  interest  at  the  same  rate  as  the  mortgage  money. 

But  an  insurance  is  not  to  be  effected  under  this  power — 

(1)  Where  there  is  a  declaration  in  the  mortgage  that  no  in- 

surance is  required. 

(2)  Where  an  insurance  is  kept  up  by  or  on  behalf  of  the 

mortgagor  in  accordance  with  the  mortgage  deed.  (Under 
Lord  Cranworth's  Act,  a  mortgagee  could  effect  an  in- 
surance when  the  principal  money  had  remained  unpaid 
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for  twelve  months,  even  although  the  mortgagor  kept 
up  an  insurance  in  conformity  with  the  terms  of  the 
mortgage  deed.) 
3.  When  the  mortgage  deed  contains  no  stipulation  as  to  in- 
surance, and  an  insurance  is  kept  up  by  or  on  behalf 
of  the  mortgagor  to  the  amount  in  which  the  mortgagee 
is  by  the  act  authorized  to  insure. 
The  section  further  provides  that  the  mortgagee  may,  at  his 
option,  require  the  mortgagor  to  apply  the  moneys  received  under 
an  uunianoe,  effected  either  under  the  mortgage  deed  or  the  statu- 
ioiy  power,  in  making  good  the  loss  or  damage  in  respect  of  which 
the  money  is  received,  or  (without  prejudice  to  any  obligation 
impoeed  by  law  or  by  special  contract),  in  discharge  of  the  money 
dae  under  the  mortgage.     The  last  provisions  prevent  many  ques- 
tions arismg  as  to  the  application  of  the  insurance  money  in  case 
of  damage  by  fire,  and  contain  similar  conditions  to  the  stipulation 
nsnaUy  contained  in  the  ordinary  common  form  covenants  to  insure. 
The  "obligations  imposed  by  law"  refer  to  the  stat.  14  Qteo.  3, 
c.  78,  by  which  the  insurance  office  may,  at  the  request  of  any 
person  interested  in  the  building  burnt  down,  or  on  any  suspicion 
of  fraud,  cause  the  insurance  money  to  be  expended  in  repairs, 
nnless  the  party  insured,  within  sixty  days  after  the  adjustment 
of  the  daim,  gives  security  that  the  money  shall  be  expended, 
or  the  money  is  at  the  time  disposed  of  to  the  satisfaction  of  all 
parties. 

As  to  the  amount  in  which  the  act  authorizes  the  mortgagee 
to  insure  under  the  power,  sect.  23  provides  that  it  shall  not 
exceed  the  amount,  if  any,  specified  in  the  mortgage  deed;  or, 
if  no  amount  specified,  two-thirds  of  the  amount  which  would 
be  required,  in  case  of  total  destruction,  to  restore  the  property 
insured. 

The  advisability  of  relying  on  this  power  to  insure  has  been 
doubted  by  some  conveyancers,  the  objections  to  it  being  that — 
(1)  The  mortgagor  may  have  insured  to  the  amount  in  which 
the  mortgagee  is  empowered  to  insure  by  the  act,  and  if  the  mort- 
g^;ee  then  insures  he  will  not  be  able  to  charge  the  premiums  on 
the  property.  (2)  On  the  other  hand,  if  the  mortgagee  does  not 
insure,  it  may  turn  out  that  the  mortgagor  has  not  so  insured,  in 
which  case  there  would  be  a  loss  in  case  of  fire.     (3)  Again,  the 
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mortgagee  has  no  personal  claim  against  the  mortgagor  for 
premiums  paid  by  him  (the  mortgagee)  in  case  of  the  mortgagor's 
default.  All  he  can  do  is  to  add  them  to  his  principal  debt. 
(4)  The  act  limits  the  amount  of  insurance.  The  result  would 
seem  to  be  that,  if  it  is  intended  that  the  mortgagor  should  effect 
the  insurance,  an  express  power  should  be  given  to  the  mortgagee 
to  insure  in  defaidt;  but  if  the  mortgagee  intendo^  to  insoie 
himself  he  may  rely  on  the  statutory  power,  extending  it,  however, 
by  a  clause  mentioning  the  amount  in  which  he  may  insure,  and 
empowering  him  to  insure  notwithstanding  any  insurance  by  the 
mortgagor.     (See  Sweet's  Conveyancing,  p.  575.) 

(3)  As  to  the  Covenant  to  Repair. — This  is  not  affected  by  the 
Conveyancing  Act,  and  should  generally  be  expressly  inserted. 

After  the  covenants  come  powers  to  the  mortgagee — To  sell  the 
property ;  to  appoint  a  receiver ;  to  cut  and  sell  timber ;  to  grant 
leases ;  and  in  suitable  cases  the  mortgage  deed  follows  with  an 
attornment  clause.    Each  of  these  must  be  discussed  in  turn. 

(4)  The  Power  of  Sale. 

This  power  gives  to  the  mortgagee  one  of  the  most  important 
of  his  remedies.  Before  the  passing  of  Lord  Cranworth's  Act 
(23  &  24  Vict.  c.  145),  this  power  had  always  to  be  expressly 
inserted,  but  by  that  act  such  a  power  was  made  incident,  imder 
certain  circumstances,  to  every  mortgage  executed  after  the 
28th  August,  1860.  But  this  provision  is  now  superseded  by 
the  Conveyancing  Act,  1881,  which,  in  sects.  19 — 25,  make  cer- 
tain provisions  as  to  the  power  of  the  mortgagee  to  sell,  to  insure, 
to  appoint  a  receiver,  and  to  out  and  sell  timber.  Of  the  power 
to  insure  we  have  already  spoken.  As  to  this,  as  well  as  the 
others,  the  Act  provides  that  the  mortgagee  shall  have  these  powers 
where — (1)  The  mortgage  is  made  by  deed ;  (2)  the  provisions  of 
the  act  are  not  excluded  by  the  expression  of  contrary  intention ; 
and  (3)  the  deed  is  executed  after  the  31st  December,  1881. 

The  power  of  sale  becomes  exerciseable  when  the  mortgage  money 
has  become  due.    But  no  sale  is  to  be  mitde — 

(a)  Until  after  three  months'  notice  requiring  payment  has  been 
given  to  the  mortgagor,  or 
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(b)  Some  interest  has  been  in  airear  ttco  months,  or 
(o)  Until  after  breach  has  been  committed  of  some  provision  con- 
tained in  the  mortgage  other  than  a  covenant  to  pay  the 
mortgage  money  or  interest. 
It  would  seem  that  subsequent  mortgagees  are  -^^mortgagors'' 
within  this  section,  so  notice  should  be  given  to  such  mortgagees. 
(See  Hoioe  v.  Smith.)    The  notice  requiring  payment  of  the  mort- 
gage money,  where  necessary,  must,  by  sect.  67  of  the  act,  be  in 
writing,  and  must  be  given  to  the  mortgagor,  or,  if  there  are  more 
than  one  mortgagor,  to  any  one  of  them.    As  to  the  mode  in 
which  this  notice  may  be  served,  it  is  provided  by  sect.   67 
that— 
(i)  The  notice  shall  be  sufficient  although  bnly  addressed  to  the 
mortgagor  by  that  designation  without  his  name,  or 
generally  to  the  persons  interested  without  any  name, 
and  notwithstanding  that  any  person  to  be  affected  by 
the  notice  is  absent,  under  disability,  unborn  or  un- 
ascertained, 
(ii)  It  will  be  sufficient  service  of  the  notice  to  leave  it  at  the 
last  known  place  of  abode  or  business  in  the  United 
Kingdom  of  the  mortgagor,  or  to  affix  it  or  leave  it  for 
him  on  the  land,  or  any  house  or  building  comprised  in 
the  mortgage. 
Again,  service  may  be  effected  by  sending  the  notice  by  post 
in  a  registered  letter  addressed  to  the  mortgagor  bi/  name  at  the 
aforesaid  place  of  abode  or  business,  office  or  counting-house,  if 
the  letter  has  not  been   returned   through  the  post-office  un- 
delivered. 

By  sect.  21  a  mortgagee,  exercising  the  power  of  sale,  is  em- 
powered to  convey  the  property  "for  such  estate  and  interest 
therein  as  is  the  subject  of  the  mortgage,  freed  from  all  estates, 
interests  and  rights  to  which  the  mortgage  has  priority,  but  subject 
to  all  estates,  &c.  which  have  priority  to  the  mortgage."  That  is, 
the  mortgagee  can  only  convey  the  exact  estate  which  is  comprised 
in  his  mortgage,  and  put  the  purchaser  in  exactly  the  same  position 
which  he  occupied,  but  freed,  of  course,  from  the  possibility  of  being 
redeemed. 

Bjr  the  same  section,  a  purchaser,  who  takes  a  conveyance  made 
in  professed  exercise  of  the  power  of  sale  conferred  by  the  act,  gets 


220  PART  II. — ^MORTGAGOBS  AKD  M0RTGAGES8. 

a  title  wluoh  cannot  be  impeached  on  the  ground  that  no  case  had 
arisen  to  authorize  the  sale,  or  that  due  notice  was  not  given,  or 
that  the  power  was  otherwise  improperly  or  irregularly  exercised. 
But  any  person  who  is  damnified  by  an  unauthorized,  improper  or 
irregular  exercise  of  the  power  is  to  have  indemnity  in  damages 
against  the  person  exercising  the  power. 

Sect.  21  prescribes  the  manner  in  which  the  proceeds  of  the  sale 
are  to  be  applied.    This  is  as  follows : — 

(i)  Prior  incumbrances,  to  which  the  sale  is  not  made  subject, 

are  to  be  discharged  and  the  balance  applied — 
(ii)  In  payment  of   the  proper  costs  of    sale,  or  attempted 

sale, 
(iii)  In  discharge  of  the  mortgage  money  and  of  any  interest 
and  costs  or  other  money,  if  any,  due  under  the  mortgage, 
(iv)  And  the  residue  is  to  be  paid  to  the  person  entitled  to  the 
mortgaged  property,  or  authorized  to  give  receipts  for 
the  proceeds  of  the  sale  thereof. 
The  same  section  (sect.  21)  also  makes  the  following  provi- 
sions : — 

The  power  of  sale  may  be  exercised  by  any  person  for  the  time 
being  entitled  to  receive  and  give  a  discharge  for  the  mortgage 
money.  (This  includes  the  mortgagee,  his  executors,  administra- 
tors and  assignees  or  transferees.) 

The  power  of  sale  conferred  by  the  act  is  not  to  affect  the  right 
of  foreclosure.  (This  provision  seems  hardly  to  be  necessary,  as 
the  act  contains  nothing  to  take  away  or  modify  the  right  to  fore- 
close.) 

The  mortgagee,  his  executors,  administrators  or  assigns  are  not 
to  be  answerable  for  any  involuntary  loss  happening  in  connection 
with  the  exercise  of  the  power  of  sale. 

At  any  time  after  the  power  of  sale  has  become  exerciseable,  the 
person  entitled  to  exercise  the  same  may  recover  the  title  deeds 
from  any  person  who  has  them,  except  a  person  who  has  an  estate, 
interest  or  right  in  the  mortgaged  property  entitled  to  priority  over 
the  mortgage. 

And  finally,  by  sect.  22,  it  is  provided  that  the  receipt  in  writing 
of  a  mortgagee  shall  be  a  sufficient  discharge  for  any  money  arising 
under  the  power  of  sale  conferred  by  the  act,  and  that  the  person 
paying  the  same  shall  not  be  concerned  to  inquire  whether  any 
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money  remains  due  under  the  mortgage.  The  firat  part  of  this 
section  was,  perhaps,  imneoessary,  as  the  joint  effect  of  sect.  23  of 
22  &  23  Vict.  0.  35,  of  sect.  29  of  23  &  24  Vict.  c.  145,  and  of  the 
36th  section  of  the  Conveyancing  Act,  1881,  is  to  make  the  written 
leceipts  of  trustees  and  mortgagees  good  discharges. 

(5)  The  Potcer  to  appoint  a  Receiver. 

This  power,  though  arising  when  the  mortgage  money  becomes 
due  (sect.  19),  is  not  to  be  exercised  until  the  mortgagee  has  be- 
oome  entitled  to  exercise  the  statutory  power  of  sale  (sect.  24). 
When  this  power  of  sale  becomes  exerciseable  has  been  abeady 
pomted  out.     (See  ante,  p.  218.) 

The  appointment  is  to  be  in  writing  under  the  hand  of  the  mort- 
gagee, who  may  (subject,  of  course,  to  the  terms  of  the  mortgage 
^fted  on  the  point,  if  any),  appoint  anyone  he  likes  to  be  the  re- 
aver.   The  remaining  part  of  sect.  24  defines  the  position,  powers 
and  remuneration  of  the  receiver,  and  we  shall  merely  give  a  short 
BWMnary  of  them. 
(i)  The  receiver  is  to  be  deemed  the  agent  of  the  mortgagor, 
who  is  to  be  responsible  for  the  receiver's  acts  and  de- 
faults, unless  the  mortgage  deed  otherwise  provides, 
(ii)  The  receiver  is  empowered  to  recover  the  income  of  the  pro- 
perty in  any  manner,  and  in  the  name  of  either  the  mort- 
gagor or  the  mortgagee,  and  to  give  effectual  receipts. 
M  I^eisons  paying  money  to  the  receiver  are  protected  in  case 

of  his  not  having  authority, 
(iv)  The  receiver  may  be  removed  and  a  new  one  appointed  by 

writing  under  the  hand  of  the  mortgagee. 
J>u6  receiver  may  retain,  out  of  moneys  in  his  hand,  his  commis- 
sion, which  is  to  be  at  the  rate  specified  in  his  appointment,  not, 
howeyer,  exceeding  6/.  per  cent,  on  the  gross  amount  of  money 
woeived ;  or,  if  no  amount  is  specified,  then  at  the  rate  of  5/,  per 
cent  on  such  gross  amount,  or  at  a  higher  rate  if  the  court  allows  it. 
The  reoeiver,  if  so  directed  (in  writing)  by  the  mortgagee,  is  to 
effect  insurance  of  the  property  out  of  the  moneys  received  by  him. 
The  reoeiver  is  to  apply  moneys  received  by  him  as  follows : — 

(a)  In  discharging  rents,  taxes  and  other  outgoings ; 

(b)  In  keeping  down  annual  sums  and  other  payments  and 

interest  on  all  principal  sums  having  priority  to  the 
mortgage ; 
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(c)  In  payment  of  his  oommisBion  and  the  premimns  of  in- 

Buranoe  payable  under  the  mortgage  deed  or  this  act, 
and  the  cost  of  neoeesaiy  or  proper  repairs  directed  to  be 
done  in  writing  by  the  mortgagee ; 

(d)  In  payment  of  interest  accruing  due  in  respect  of  any 

principal  money  due  under  the  mortgage ; 

(e)  In  payment  of  the  residue  to  the  person  entitled  to  receive 

the  income  of  the  property,  subject  to  the  receiver's  right 
to  do  so. 

Acting  for  a  mortgagor  it  would  be  your  duty  to  endeavour  to 
vary  this  statutory  power  of  appointing  a  receiver  by  providing 
that  the  receiver,  if  appointed  without  the  consent  of  the  mortgagor, 
should  be  the  agent  of  the  mortgagee  and  not  of  the  mortgagor. 

The  last  power  which  this  section  gives  to  a  mortgagee  is, 

(6)  The  Pofcer  to  cut  and  sell  Timber. 

This  is  a  power  to  the  mortgagee  ivhile  in  possession  to  cut  and  sell 
timber  and  other  trees  ripe  for  cutting,  not  being  ornamental  ones, 
and  also  to  make  contracts  for  the  cutting  and  sale  of  the  same,  pro- 
vided such  contracts  are  to  be  completed  not  later  than  twelve  months 
from  the  making  thereof.  This  power  is  an  entirely  new  one,  and 
was  not  mentioned  in  Lord  Granworth's  Act.  The  law  formerly 
existing,  as  laid  down  by  the  courts,  was,  that  a  mortgagee  in 
possession  could  not  waste  the  estate  {Hanson  v.  Derby),  and  if  he 
proceeded  to  fell  timber  the  court  would,  on  the  mortgagor's 
application,  decree  an  account  and  order  the  produce  of  the  timber 
to  be  applied  in  payment  of  interest  in  arrear,  if  any,  and  then  in 
reduction  of  the  principal.  And,  again,  the  mortgagor  could 
obtain  an  injunction  to  prevent  the  mortgagee  felling  timber, 
unless  the  security  was  defective.  In  this  case  the  mortgagee 
would  not  be  restrained ;  but,  of  course,  the  produce  of  the  sale  of 
the  timber  was  applied  in  reduction  of  the  money  due  under  the 
mortgage.  {Witherington  v.  Bankes.)  Under  the  new  act,  the 
mortgagee,  while  in  possession,  may  apparently  cut  and  sell 
timber,  or  contract  for  its  sale,  whether  the  security  is  or  is  not 
insufficient,  and  cannot  be  restrained  by  injunction  on  the  ground 
that  the  security  is  sufficient ;  and  though  there  is  no  express  direc- 
tion as  to  what  is  to  be  done  with  the  proceeds  of  the  sale,  they  must 
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presumably  be  applied  in  redaction  of  the  interest  and  principal 
secured  by  the  mortgage. 

Now  with  regard  to  the  whole  of  these  powers  which  we  have 
just  been  discussing — the  powers  to  sell,  to  insure,  to  appoint  a 
reoeiver,  and  to  out  timber — it  is  provided  by  sect.  19,  sub-sect.  2, 
that  they  may  be  varied  or  excluded  by  the  mortgage  deed,  and  as 
60  varied  or  excluded  shall,  as  far  as  may  be,  operate  in  the  like 
manner,  and  with  all  the  like  incidents,  effects  and  consequences, 
as  if  such  variations  or  extensions  were  contained  in  the  act.  And, 
again,  sect.  19,  sub-sects.  3,  4,  declare  these  powers  are  only  to 
1)eoome  appUcable  if  and  so  far  as  a  contrary  intention  is  not 
expressed  in  the  mortgage  deed,  and  subject  to  its  terms  and  pro- 
mons,  and  that  they  only  apply  where  the  mortgage  deed  is 
executed  after  the  commencement  of  the  act,  i.e.  after  the  31st 
December,  1881. 

(7)  The  Potcer  to  grant  Leases. 

We  next  come  to  the  powers  to  grant  leases.  Before  the  passing 
of  the  Gonveyanolag  Act,  1881,  the  state  of  the  law  on  the  subject 
was  as  follows — (1)  As  to  the  mortgagor — as  he  is  only  a  tenant 
at  will  to  the  mortgagee  he  could  not  make  a  valid  lease  so  as  to 
hind  the  mortgagee,  and  if  he  did  make  one,  the  mortgagee  could 
eject  the  lessee  without  notice.  {Keech  v.  Sail.)  And  (2) ,  as  to  the 
mortgagee,  though  he  is  legally  the  owner  of  the  property,  he  could 
not,  without  an  express  power,  grant  leases  which  would  be  binding 
in  equity  on  the  mortgagor,  that  is  to  say,  the  mortgagor  could,  on 
redeeming  the  property,  eject  the  tenant.  So  that,  practically, 
when  property  was  in  mortgage,  the  only  way  in  which  a  valid  and 
binding  lease  could  be  granted  was,  by  the  mortgagor  and  mort- 
gagee both  joining  in  the  lease,  or  by  virtue  of  an  express  power 
of  leasing,  which  was  often  inserted  in  mortgages  comprising  an 
extensive  property.  The  Conveyancing  Act,  1881,  sect.  18,  now 
enables  either  the  mortgagor  (being  in  possession)  or  the  mortgagee 
(being  in  possession)  alone  to  make  demises  of  the  mortgaged  land, 
^d  to  execute  and  do  all  assurances  and  things  necessary  or  proper 
m  that  behalf,  subject  to  the  following  restrictions : — 

(i)  The  term  is  not  to  exceed — 

Twenty-one  years  for  an  agricultural  or  occupation  lease. 
Ninety-nine  years  for  a  building  lease. 
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(ii)  The  lease  is  to  take  effect  in  possession  not  less  than  twelye 

months  after  its  date, 
(iii)  The  best  rent  is  to  be  reserved  and  no  fine  taken, 
(iy)  The  lease  is  to  contain  a  covenant  by  the  lessee  for  payment 
of  rent,  and  a  condition  of  re-entry  if  the  rent  remains 
unpaid  for  thirty  days  at  the  longest, 
(v)  The  lease  is  to  be  executed  in  duplicate,  and  a  counterpart 

delivered  by  the  lessee  to  the  lessor, 
(vi)  If  it  is  the  mortgagor  who  makes  the  lease,  he  is,  within  a 
month  of  making  it,  to  deliver  to  the  mortgagee,  or  if 
there  be  more  than  one  mortgagee,  to  the  first  mort- 
gagee in  priority,  a  counterpart  lease  duly  executed  by 
the  lessee.     Such  a  lease,  when  granted  by  the  mort- 
gagor, is   to  be  valid   as   against  every  incumbrancer 
(which  includes  the  mortgagee),  and,  when  granted  by  the 
mortgagee,  is  to  be  valid  against  all  prior  incumbrancers 
and  the  mortgagor. 
But  it  is  again  to  be  noticed  that  the  section  only  applies  so  far 
as  a  contrary  intention  is  not  expressed  by  the  mortgagor  and  the 
mortgagee,  either  in  the  mortgage  deed  or  otherwise  in  writing. 
This  somewhat  detracts  from  the  usefulness  of  the  section,  and  will 
make  it  necessary  for  an  intending  lessee  to  inquire  (if  he  may  be 
allowed  to  do  so,  which  the  2nd  section  of  the  Vendor  and  Pur- 
chaser Act,  1874,  seems  to  preclude)  whether  the  provisions  of  the 
act  have  been  excluded.    Again,  this  section  is  not  to  prevent 
powers  of  leasing  being  given  by  the  mortgage  deed  itself  to  the 
mortgagor  or  mortgagee  or  both,  and  of  course  such  express  powers 
exclude  the  operation  of  the  implied  powers  given  by  the  act 

The  section  applies  to  mortgages  mode  after  the  commencement 
of  the  act,  and  also  to  mortgages  made  before,  if  it  is  agreed  that 
it  shall  apply  in  a  writing  made,  after  the  commencement  of  the 
act,  between  the  mortgagor  and  the  mortgagee. 

Note,  also,  that  the  act  authorizes  the  making  a  mere  verbal 
letting  or  lease,  and  also  an  agreement  for  a  lease,  whether  written 
or  not ;  but  of  course  it  does  not  affect  any  enactment  which  re- 
quires a  lease  to  be  by  deed  or  in  writing.  And  it  is  obvious  that  if 
a  mere  verbal  lease  be  made,  some  of  the  above  provisions  (e.^.,  the 
provision  as  to  the  delivery  of  a  counterpart)  cannot  apply ;  nor 
could  there  be,  in  the  strict  sense  of  the  termy  a  '^  covenant "  to  paj 
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the  rent.  And,  on  the  whole,  we  consider  that  it  would  not  he  safe 
to  make  a  lease  under  this  section,  howeyer  short  the  term  might 
be,  without  a  deed. 

Although  this  section  provides  for  the  hest  rent  being  reserved, 
jd  there  is  an  exception  in  the  case  of  building  leases,  on  which 
a  mere  nominal  rent  may  be  reserved  for  the  first  five  years.  The 
effect  of  this  is  very  serious  in  the  case  of  a  lease  by  the  mortgagor, 
since  it  practically  deprives  the  mortgagee  of  aU  chance  of  getting 
his  interest  out  of  the  income  of  the  property  for  the  five  years. 

(8)  The  Attornment  Clause, 

The  object  of  this  clause  is  to  give  the  mortgagee  an  additional 
remedy  for  the  payment  of  the  interest  on  the  mortgage  debt. 
This  object  is  achieved  by  the  mortgagor  (who,  to  render  the  clause' 
of  any  use,  must,  of  course,  be  in  possession)  expressly  constituting 
himself  in  the  deed  a  tenant  of  the  mortgagee  of  the  mortgaged 
premises  at  a  yearly  rent  equivalent,  as  a  rule,  to  the  annual 
amount  of  interest.  The  result  was  that  the  mortgagee  waa 
enabled  to  treat  the  mortgagor  just  as  any  ordinary  lessor  would 
treat  a  lessee,  and  if  the  rent,  or,  in  this  case,  the  interest,  was  in 
arrear,  to  distrain  upon  the  property  on  the  premises,  and  so  re« 
cover  the  arrears  by  a  self-remedy.  Sometimes,  instead  of  an 
attornment  clause,  a  power  or  licence  to  distrain  was  given  to 
the  mortgagee.  Of  these  two  schemes,  both  had  their  advan- 
tages and  disadvantages.  Thus,  as  to  the  attornment  clause,  it 
waa  not  transferable  by  the  mortgagee  {Broicn  v.  Metropolitan  Life 
Aiiurance  Co.)j  while  the  power  of  distress  apparently  was  so,  though 
this  seems  to  be  doubted  by  Coote  in  his  work  on  Mortgages. 
(See  p.  691.)  Again,  the  attornment  clause  was  said  to  make 
the  mortgagee  liable  to  account  to  other  incumbrancers  for  the 
rent  which  might  have  been  received  by  him,  on  the  ground  that 
he  was  in  the  same  position  as  a  mortgagee  in  possession.  (See 
Se  Stockton  Iron  Furnace  Co.f  Ex  parte  Punnett;  Ex  parte  ITamson, 
Be  Belts.)  But  Stanley  v.  Cfrundy  decided  that  this  obligation 
was  not  cast  on  the  mortgagee  unless  he  had  actually  exercised 
his  right  to  distrain.  The  great  advantage,  however,  of  the 
attornment  clause  was  that  it  enabled  the  mortgagee  to  effect  his 
distress  on  all  the  goods  which  happened  to  be  on  the  premises, 

0.  Q 
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whether  they  were  the  goods  of  the  mortgagor  himself  or  the 
goods  of  a  strwger  {Kearaley  v.  Phillips)  ^  while  the  power  of 
distress  was  a  mere  lioenoey  and  only  authorized  the  seizure  of 
goods  belonging  to  the  mortgagor.  {Freeman  v.  Edioarck.)  And 
again,  the  power  of  distress  was  avoided  by  the  bankruptoy  of 
the  mortgagor,  which  Tests  his  goods  in  his  trustee,  but  under  the 
attornment  olause  the  mortgagee  might  distrain  for  arrears  of  rent 
under  the  same  conditions  as  any  ordinary  landlord. 

We  have  adopted  the  past  tense  in  speaMng  of  the  attonmient 
clause,  for  it  would  seem  that  the  Bills  of  Sale  Acts,  1878  and 
1882,  have  praotioally  the  effect  of  abolishing  them  from  mortgages. 
For,  by  the  first  act,  a  bill  of  sale  includes  "eveiy  attornment, 
instrument  or  agreement,  not  being  a  mining  lease,  whereby  a 
power  of  distress  is  given,  or  agreed  to  be  given,  by  way  of 
security  for  any  debt  or  advance,  and  whereby  any  rent  is  reserved 
or  made  payable  as  a  mode  of  providing  for  the  payment  of 
interest  on  a  debt,  or  otherwise  for  the  purpose  of  such  security 
only."  There  is,  indeed,  a  proviso  at  the  end  of  the  section,  which 
provides  that  it  shall  not  extend  to  any  mortgage  of  land  which 
the  mortgagee,  being  in  possession,  shall  have  demised  to  the 
mortgagor  as  his  tenant  at  a  fair  rent.  But,  it  will  be  observed, 
this  proviso  only  operates  when  the  mortgagee  is  in  possession; 
and  the  attornment  clause  is  generally  only  of  use  when  the 
mortgagor  is  in  possession.  The  result  of  an  attornment  clause, 
being  a  bill  of  sale  to  secure  money,  is  that,  inter  alia^  it  must, 
under  the  Act  of  1882,  be  attested  and  registered  in  a  certain  way, 
and  must  be  in  accordance  with  the  statutory  form  set  out  in  that 
act,  otherwise  it  is  void  altogether ;  and  it  seems  difficult,  if  not 
impossible,  to  frame  the  attornment  clause  in  such  a  way  as  to 
make  it  comply  with  the  statutory  form,  and  even  if  this  is  possible, 
the  mortgagor  will  hardly  consent  to  have  the  mortgage  deed  pub- 
licly registered  as  a  bill  of  sale. 

About  the  power  of  distress,  too,  there  is  some  doubt.  Some 
think  that  if  such  a  power  is  given,  without  at  the  same  time 
reserving  a  rent,  this  would  not  fall  within  the  6th  section  of  the 
Bills  of  Sale  Act,  1878.    But  this  seems  to  be  very  doubtful. 

If,  however,  you  decide  to  insert  the  attornment  clause,  you 
should  take  care  not  to  frame  it  so  as  to  prevent  the  mortgagee 
from  entering  without  notice  and  determining  the  tenancy.    (See 
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Brotcn  v.  Metropolitan  Life  Assurance  Society.)  Again,  you  must 
not  fix  the  supposititioTiB  rent  at  an  amount  preposterously  exoeed- 
ing  the  annual  value  of  the  property ;  for  if  it  is  so  grossly  out 
of  proportion  to  that  value,  it  will  be  held  to  be  a  sham  rent,  and 
aooordingly  void  as  a  fraud  on  the  bankrupt  law.  (See  Ex  parte 
Williams,  and  Re  Stockton  Iron  Furnace  Co.)  Note,  too,  that  an 
attornment  may  be  made  to  a  seoond  mortgagee  {Morton  v.  Woods) ; 
and  this  even  though  there  is  subsisting  a  previous  attornment  to 
a  firek  mortgagee,  {Ex  parte  Punnett.)  Further,  the  proceeds  of 
tiod  distress,  when  levied,  may  be  applied  not  only  in  satisfaction 

of  the  interest  in  arrear,  but  also  in  payment  of  the  principal* 

(Ex  parte  Harrison.) 


q2 


[ 
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CHAPTER  ill. 

POWERS  AND   DUTIES  OF  MORTGAGORS  AND   MORTGAGEES 

IN  POSSESSION, 

Independently  of  the  powers  and  duties  conferred  and  imposed 
by  the  mortgage  deed,  there  are  certain  powers  which  the  mort- 
gagor or  the  mortgagee  may  exercise  while  in  possession ;  and, 
similarly,  there  are  certain  duties  which  the  rules  of  equity  compel 
them  to  observe.  A  mortgagor,  while  he  is  still  in  possession,  is 
to  a  great  extent  treated  in  equity  as  still  being  the  owner  of  the 
land;  and  may,  accordingly,  exercise  many  acts  of  ownership. 
We  have  seen  that  he  cannot  make  a  lease  of  the  property  which 
will  be  binding  upon  the  mortgagor  except  by  virtue  of  an  express 
power,  or  under  the  provisions  of  the  Conveyancing  Act,  1881; 
but  he  may,  as  a  rule,  cut  timber  on  the  estate,  unless  the  result 
would  be  materially  to  diminish  the  value  of  the  security.  (See 
Kuig  V.  Smith.)  He  may,  also,  now  (although  he  could  not  do  so 
formerly)  bring  actions  in  his  own  name  for  the  recovery  of  tiie 
rents  and  profits  of  the  property,  and  may  sue  for  trespasses  done 
to  the  land,  &c.  under  sect.  25  of  the  Judicature  Act,  1873.  He 
may  also  cut  and  remove  growing  crops,  so  long  as  he  has  received 
no  notice  from  the  mortgagee  demanding  possession;  but  such  a 
demand  will  put  an  end  to  this  right ;  and  it  is  not  necessary  for 
the  mortgagee  to  take  proceedings  in  ejectment,  as  the  mere 
demand  for  possession  is  suiEcient  to  determine  his  possession,  and 
to  make  any  further  continuance  in  it  wrongful.  (See  Bagnall  v. 
Villeir,) 

The  mortgagee  has  the  right  to  take  possession  at  any  time 
after  the  time  appointed  for  payment  of  the  debt ;  and,  having 
taken  possession,  is  entitled  to  receive  the  rents  and  profits,  and 
apply  them  towards  the  payment  of  his  debt.  But  he  will  have 
to  account  for  all  the  rents,  &c.  he  receives.  In  the  management 
of  the  property  he  is  bound  to  act  in  the  same  way  as  a  prudent 
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man  would  act  if  the  property  were  his  own.  Thus  he  will  be 
responsible  for  any  acts  of  gross  injury,  or  of  wilful  negligence, 
e,g,,  pulling  down  buildings  without  sufficient  reason.  But  he 
may  pull  down  houses  and  buildings  which  are  ruinous,  and  build 
others  on  their  site  {Hardy  v.  Bees) ;  and,  as  a  rule,  he  will  be 
allowed  all  sums  expended  by  him  in  necessary  repairs.  {Sandon 
T.  Hooper.)  But  if  these  repairs  are  of  a  very  substantial  and 
peimanent  nature,  and  involve  considerable  expense,  it  seems  he 
will  have  to  show  the  necessity  of  exeeuting  them  before  he  is 
entitled  to  recover  what  he  has  expended.  {Tipton  Oreen  Colliery 
Co,  V.  Tipton  Moat  Colliery  Co,)  He  may,  but  is  not  boimd,  however, 
otherwise  to  lay  out  any  money  on  the  estate,  or  to  expend  money 
in  rebuilding.     (See  Godfrey  v.  Watsony  and  Moore  v.  Painter.) 

And,  further,  he  should  be  careful  not  to  engage  in  any 
speculative  experiments  with  the  land  (see  Hughes  v.  Williams) ; 
and  it  has  been  held  that  he  must  not  open  mines,  unless  the 
secority  proves  deficient.     {MiUett  v.  Davey.) 

Sometimes  the  rents  received  by  the  mortgagee  when  in  posses- 
sion are  more  than  sufficient  to  keep  down  the  interest  on  the 
mortgage  debt.  The  surplus  in  such  cases  is  to  be  expended  in 
reducing  the  principal  money.  A  question  sometimes  arises  in 
such  cases  whether  the  mortgagee,  in  furnishing  his  accounts  of  the 
rents  received,  is  to  account,  as  it  is  called,  '^  with  annual  rests,"  or 
whether  he  will  not  be  laid  under  the  necessity  of  doing  so.  He 
is  said  to  account  with  the  annual  rests  when  the  surplus  rents  are 
applied  in  payment  of  the  principal,  and  each  year  the  principal  so 
reduced  is  considered  as  the  money  due  on  the  mortgage,  so  that 
interest  becomes  payable  not  on  the  original  amoimt  advanced,  but 
on  the  amount  of  principal  as  actually  remaining  due  after  the 
reduction  effected  by  the  receipt  of  the  surplus  rents.  Whether  or 
not  he  will  be  directed  to  account  with  annual  rests  will  depend  on 
the  circumstances  under  which  he  took  possession.  If  he  did  so 
arbitrarily,  when,  for  instance,  there  was  no  interest  in  arrear,  and 
there  was  no  other  ground  for  taking  possession,  he  will  generally 
have  to  account  with  annual  rests;  for  the  very  fact  of  his  entering 
when  there  is  no  interest  in  arrear  shows  his  intention  to  get  pay- 
ment of  his  money  out  of  the  rents  and  profits,  and  so  receive  his 
money,  as  it  is  said,  '^ in  driblets;"  whereas  if  he  is  driven  to  take 
poflBeasion  because  the  interest  is  in  arrear,  he  does  so  for  his  own 
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protection  merely,  and  no  suoli  intention  oan  be  implied  in  that 
case  from  his  act ;  bo  that  the  interest  will  be  still  payable  on  the 
amount  of  the  money  lent,  and  not  on  the  amount  as  it  actually  stands 
from  time  to  time  after  reduction  by  the  application  of  the  surplus 
rents.  (See  Nelson  v.  Booth,)  This  rule  would  not  seem  to  apply 
to  the  ease  of  a  mortgage  of  leaseholds,  if  at  least  there  are  other 
circumstances  which  justify  the  taking  of  possession,  as  where  he 
enters  to  prevent  a  forfeiture  for  nonpayment  of  ground  rent  or 
non-insurance.    (Patch  v.  Wild.) 


(    231    ) 


CHAPTER  IV. 

THE  FORM  OF  THE  MORTGAGE  IN  SPECIAL  CASES. 


I.  Mortgage  of  a  Life  Estate. 

Thbrb  will  of  course  be  variations  in  the  form  of  the  mortgage 
when  the  property  offered  as  seourity  is  not  a  freehold  estate  in  fee 
simple.  A  mere  life  estate  in,  lands  is  obviously  not  a  desirable 
seourity,  but  it  is  sometimes  aooepted  in  oonjunotion  with  a  policy 
of  assurance  on  the  life  of  the  mortgagor  as  a  security  for  a  loan. 
When  a  life  interest  is  mortgaged  it  is  not  the  practice  to  have  it 
assigned  absolutely  subject  to  a  proviso  for  redemption  to  the  mort- 
gagee, but  a  demise  is  usually  made  of  the  land  to  him  ^'  for  the 
term  of  a  hundred  years  if  the  mortgagor  shall  so  long  live."  The 
object  of  this  is,  that  the  powers  of  leasing,  consenting  to  sales,  &c., 
axmexed  to  the  Uf e  estate,  shaU  not  be  affected.  But  since  the 
Settled  Land  Act,  1882,  it  would  not  seem  to  make  much  difference 
whether  the  mortgage  is  by  demise  or  by  assignment  of  the  whole 
life  interest ;  for  by  sect.  50  the  powers  given  by  that  act  remain 
exerciseable  by  the  life  tenant,  notwithstcmding  any  assignment, 
nor  can  he  contract  not  to  exercise  them.  At  the  same  time,  the 
above  section  will  not  operate  so  as  to  prejudice  the  interests  of 
the  mortgagee  without  his  consent,  except  that  the  tenant  for  life 
while  in  actual  possession  can  make  leases  of  the  land  at  the  best 
lent  that  can  be  obtained  without  fine,  and  in  other  respects  in 
conformity  with  the  act. 

n.  Mortgages  of  Copyholds. 

Mortgages  of  copyhold  land  are  effected  by  a  surrender  contain- 
ing a  condition  that  it  shall  become  void  upon  the  payment  of  the 
debt  and  interest  on  a  specified  day.  The  mortgagee  is  not  as  a 
rale  admitted,  for  this  gives  him  no  advantage  imless  he  wishes  to 
realise  his  security,  and  until  this  occurs  admittance  will  be  un- 
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neoessary,  and  wiU  further  render  him  subject  to  the  neoessify 
of  haying  to  pay  the  fine  due  to  the  lord  on  admittanoe.  The 
surrender  is  accompanied  or  preceded  by  a  deed  of  covenant 
to  surrender,  in  which  are  embodied  the  usual  mortgage  danses, 
and  into  which  the  Conveyancing  Act,  1881,  according  to  the 
opinion  of  most  conveyancers,  imports  covenants  for  title,  power 
of  sale,  and  all  the  other  clauses  which  it  supplies  to  the  more 
ordinary  instances  of  mortgages  of  freehold  lands.  If  the  mort- 
gage precedes  the  surrender  by  even  a  short  length  of  time,  it 
is  usual  to  add  to  it  a  declaration  by  the  mortgagor  that  he  will 
stand  seised  of  the  premises  until  the  surrender  on  trust  for  the 
mortgagee,  his  heirs  and  assigns,  subject  to  the  same  equity  of  re* 
demption  as  they  would  have  been  subject  to  had  the  surrender 
been  already  made ;  for  this  will  enable  the  mortgagee  to  obtain 
the  legal  estate  under  the  Trustee  Act,  1850,  by  an  order,  in  case 
the  surrender  is  not  duly  made  by  the  mortgagor.  This  of  course 
will  not  be  necessary  when  the  money  is  not  advanced  (as  it  should 
not  be)  until  the  surrender  is  effected.  On  the  mortgagee  being 
paid  off,  if  he  has  not  been  admitted,  all  that  is  necessary  to  revest 
the  land  in  the  mortgagor  is  to  enter  an  acknowledgment  of  satis- 
iaotion  on  the  court  rolls,  and  it  is  also  advisable  to  endorse  a 
receipt  for  the  money  on  the  deed  accompanying  the  surrender. 


m. — Mortgages  of  leaseholcb. 

Whether  a  mortgage  of  leaseholds  shall  be  effected  by  an  assign- 
ment or  an  imderlease  depends  on  the  nature  of  the  rent  and  cove- 
nants contained  in  the  lease. 

As  we  have  seen,  the  assignee  of  a  lease  becomes  liable  for  the 
rent  and  covenants  contained  therein  as  far  as  they  affect  the  land, 
whereas  an  underlessee  does  not  become  so  liable  (antej  p.  163). 
Thus,  then,  if  the  rent  and  covenants  of  the  proposed  leasehold 
security  are  burdensome,  it  would  obviously  be  disadvantageous  to 
ihe  mortgagee  to  take  his  security  by  way  of  assignment ;  but  at 
the  same  time  there  is  also  this  drawback  to  tiding  an  under- 
lease, that  the  mortgagor  may  commit  some  breach  of  covenant  in 
the  lease  involving  forfeiture :  so  that  where  the  rent  and  covenants 
are  not  specially  onerous  an  assignment  of  the  whole  term  affords 
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the  better  security  of  the  two.  As  a  rule,  in  practice  the  mortgage 
is  made  by  underlease.  When  this  form  is  adopted,  the  deed 
should  contain  a  declaration  of  trust  by  the  mortgagor  of  the 
residue  of  the  term  for  the  benefit  of  the  mortgagee  and  persons 
claiming  under  him,  and  also  a  power  of  attorney  authorizing  the 
mortgagee  to  assign  that  reyersion  to  himself  or  any  one  else  subject 
to  the  equity  of  redemption,  if  that  should  be  existing  at  the 
time  it  is  proposed  to  exercise  the  power.  Should  the  property 
consist  of  renewable  leaseholds  it  may  be  advisable  to  insert  an 
express  covenant  by  the  mortgagor  to  renew  on  the  request  of  the 
mortgagee,  and  to  assign  the  property  comprehended  by  the  renewed 
lease  to  the  mortgagee  subject  to  the  subsisting  equity  of  redemption. 
But  such  a  covenant  is  not  absolutely  necessary ;  for  though  in  its 
absence  the  mortgagee  cannot  compel  the  mortgagor  to  renew,  he 
can  effect  a  renewal  in  his  own  name,  and  hold  the  renewed 
lease  as  a  security  not  only  for  the  mortgage  debt  and  interest, 
but  for  the  costs  of  renewal  and  interest  thereon.  (See  Lacon  v. 
Mertins,)  And  if  the  mortgagor  renews  the  mortgagee  is  entitled 
to  the  benefit  of  the  renewed  term  for  the  purposes  of  his  security. 
(Rakestraw  v.  Brewer.) 

In  connection  with  a  mortgage  by  way  of  underlease  the  provi- 
sions of  the  Bankruptcy  Act,  1883,  must  be  borne  in  mind.  Under 
this  aot,^  should  the  mortgagor  become  bankrupt  and  his  trustee 
disdaim  the  lease,  the  effect  on  the  underlease  will  be  that  the 
mortgagee  will  either  have  to  lose  his  security,  or  perform  the 
oovenants  and  pay  the  rent  contained  in  and  reserved  by  the 
original  lease ;  for  the  disclaimer  does  not  prevent  the  original 
lessor  bom  entering  upon  the  land  under  the  condition  of  re-entry 
contained  in  the  original  lease.  (Sect.  53 ;  and  see  Hx parte  Walton^ 
S^Levy) 

And,  further,  it  is  expressly  provided  by  the  act  that  if  the 
underlessee,  on  leave  to  disclaim  the  lease  being  sought  from  the 
oourt,  seeks  the  court's  assistance,  the  same  can  only  be  given  him 
on  the  terms  that  the  original  lease  vests  in  him,  and  then  he 
would  become  entirely  responsible  to  the  lessor  on  the  original 
covenants.  These  provisions  materially  detract  from  the  value  of 
mortgages  by  way  of  underlease. 
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IV.  Xortgages  of  Beversionfl. 

Beveisions  and  remainderSy  whether  vested  or  eontmgent,  are  by 
no  meanfi  desirable  secniitieSy  asthey  areof  such  a  nature  that  they 
afford  the  mortgagee  no  protection  in  the  way  of  taking  possession 
of  the  property  (and  indeed,  if  they  are  contingent  they  may  never 
come  into  possession  at  all) ;  and  again,  they  furnish  no  present 
existing  fund  to  which  the  mortgagee  can  resort  for  payment  of 
the  interest  or  principal  in  event  of  the  mortgagor's  default.  And, 
further,  the  mortgagee  gets  no  title  deeds  if  the  reversion  or  re- 
mainder is  dependent  on  a  particular  estate  of  freehold,  and  is  thus 
subject  to  the  risk  of  being  postponed  to  some  legal  incumbrance 
previously  created  by  the  mortgagor.  (See  Goote's  Mortgages, 
376,  893,  4th  ed.)  If  the  mortgage  is  of  a  reversionary  interest 
in  stock  a  distringas  ought  to  be  put  upon  the  ebookj  and  if  it  is  of 
a  fund  in  court  a  stop  order  should  be  applied  for. 

v.  Hortgages  of  Life  Policies. 

Mortgages  of  policies  of  life  assurance  are  generally  taken  in 
conjimction  with  mortgages  of  life  estates  in  land ;  they  are  some- 
times, however,  taken  sJone ;  but  in  this  case  they  are  but  inefficient 
securities,  as  during  the  mortgc^r's  life  there  is  no  fund  for  the 
mortgagee  to  rely  on,  and  the  mortgagor  may  omit  to  pay  the 
premiums,  or  do  some  act  to  make  the  policy  fall  through.  If  such 
a  policy  is  taken  as  a  security,  and  it  is  one  which  has  been  effected 
some  time  before  the  date  of  the  mortgage,  you  should  take  the 
precaution  of  inquiring  at  the  office  of  the  company  if  they  have 
notice  of  any  previous  incumbrance.  Whether  the  policy  is  a 
previously  existing  one,  or  one  effected  for  the  immediate  purpose 
of  mortgaging  it,  the  mortgage  will  be  effected  by  assignment,  and, 
immediately  on  completion,  notice  must  be  given  to  the  assurance 
company,  for  otherwise  a  subsequent  incumbrancer  who  does  give 
such  notice  will  obtain  priority  if  he  is  unaware  of  your  mortgage. 
(See  Consolidated  Inmrance  Co.  v.  Riley;  and  30  &  31  Yict. 
c.  144,  s.  3.) 

The  assignment  should  contain  covenants  by  the  mortgagor  not 
to  do  anything  which  may  avoid  the  policy ;  to  restore  it  if  by  any 
means  it  becomes  voidable ;  and  .to  effect  a  new  insurance  in  the 
name  of  the  mortgagee  if  it  becomes  void;  and  to  pay  the  premiumsi 
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and  deliyer  the  reoeipts  therefor  to  the  mortgagee ;  a  power  to 
the  mortgagee  to  pay  the  premiums  if  he  makes  default,  and  a 
oovenant  that,  on  the  mortgagee  doing  so,  he,  the  mortgagor,  will 
on  demand  repay  them  with  interest  and  expenses.  If  the  polioy  is 
mortgaged  in  oonneotion  with  land  there  should  be  a  charge  of  these 
expenses  on  the  land  imtil  repayment.  (See  lie  Leslie,)  But  the 
mortgagee,  even  in  the  absence  of  stipulation,  is  entitled  to  charge 
the  property  with  any  sums  he  may  advance  to  keep  up  the  policy, 
with  interest  thereon  at  4  per  cent.     (See  Bellamy  v.  Brickenden.) 

Yl.  Statutory  Hortgages. 

Where  the  oase  is  a  simple  one,  and  the  amount  of  the  loan  is 
small,  80  that  the  saving  of  expense  is  an  object,  you  may,  with 
advantage,  have  recourse  to  the  short  forms  of  mortgage  provided 
hj  the  Conveyancing  Act,  1881.  By  sect.  26  of  this  act,  a 
statntory  form  of  mortgage  {vide  Part  I.  of  the  Third  Schedule  to 
the  act)  is  provided,  and  is  applicable  to  freehold  or  leasehold  land. 
The  deed  must  be  expressed  to  be  made  by  way  of  statutory 
mortgage,  and  be  in  the  form  given  in  the  schedule,  with  such 
Taiiations  and  additions  as  shall  be  necessary.  And  in  this 
statutory  mortgage,  if  the  mortgagor  is  expressed  to  convey  as 
mortgagor,  there  are  to  be  deemed  implied — 

(1)  A  covenant  by  the  mortgagor  to  the  mortgagee  to  pay  the 

mortgage  money  at  the  stated  time,  with  interest  thereon 
at  the  stated  rate,  and  thereafter,  so  long  as  the  mortgage 
money  remains  unpaid,  to  pay  interest  thereon  at  the 
stated  rate,  by  equal  half-yearly  payments. 

(2)  A  proviso  for  re-conveyance  if  the  mortgagor  pays  the 

principal  and  interest  on  the  stated  day. 

Besides  this,  sects.  19  to  24  import  into  this  statutory  mortgage 
powers  (a)  of  sale;  (b)  of  insurance;  (c)  powers  to  appoint  a 
i^ver ;  and  (d)  to  out  timber ;  and  by  sect.  7  absolute  covenants 
for  title  are  supplied,  if  the  mortgagor  is  expressed  to  convey  as 
beneficial  owner. 

Sect  27  provides  in  a  similar  manner  a  statutory  form  of 
transfer  of  a  mortgage,  which  is  itself  in  the  statutory  form.  Three 
forms  are  given  applicable  in  the  three  several  cases : — 

(a)  Where  the  mortgagor  does  not  join ; 
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(b)  WherQ  the  mortgagor  joins  and  ooTenants  with  the  trans- 
feree for  payment  of  principal  and  interest ; 
(o)  Where  the  mortgagor  and  mortgagee  both  conyey,  and  fresh 
covenants  for  payment  and  title  are  entered  into;  this 
latter  form  being  really  a  transfer  oombined  with  a  fresh 
mortgage  to  the  transferee. 
The  effect  of  a  statutory  transfer  (in  whichever  form  it  is  made]i 
as  stated  in  the  section,  is  to  vest  in  the  transferee  the  right  to 
demand,  recover  and  give  receipts  for  the  mortgage  money  and 
interest,  and  the  benefit  of  the  covenants  in  the  mortgage,  and  the 
right  to  exercise  all  the  mortgagee's  powers;  and  all  the  mort- 
gagee's estate  and  interest,  subject  to  redemption  by  the  mort- 
gagor, vests  in  the  transferee,  still  subject,  of  course,  to  redemption. 
If  the  transfer  is  made  in  the  second  form,  a  new  covenant  for  re^ 
payment  of  the  mortgage  money  and  interest  by  the  mortgagor 
to  the  transferee  is  implied ;  and,  if  made  in  the  third  form,  it  is 
treated  not  only  as  a  transfer,  but  as  a  new  statutory  mortgage; 
and  all  the  preceding  provisions  relating  to  statutory  mortgages 
apply  to  it,  nor  is  such  a  transfer  liable  to  any  increased  stamp  duty 
for  being  in  effect  a  new  mortgage. 

Sect.  29  further  gives  a  form  of  statutory  reconveyance  which 
may  be  adopted  {ride  form  in  the  3rd  schedule),  when  the  original 
mortgage  has  been  made  in  a  statutory  form. 

Sect.  28  contains  a  provision  as  to  the  effect  of  the  implied 
covenants  in  statutory  mortgages  or  statutory  transfers,  where — 

(a)  More  than  one  person  are  expressed  to  convey  as  mortgagors, 

or  to  join  as  covenantors ; 

(b)  The  covenant  is  made  with  more  than  one  mortgagee  or 

transferee. 
In  case  (a)  the  covenant  implied  is  to  be  deemed  a  covenant  by 
the  mortgagors  or  covenantors  jointly  and  severallt/ ;  in  case  (b)  the 
covenant  is  to  be  deemed  a  covenant  with  the  mortgagees  or  trans- 
ferees jointly ;  so  that  in  suing  on  it,  all  the  mortgagees  or  trans* 
ferees  must  be  joined,  and  the  benefit  of  the  covenant  survives  on 
the  death  of  one.  But  if  the  amount  secured  by  the  mortgage  is 
expressed  to  be  secured  to  the  mortgagees  in  shares  or  distinct 
sums,  then  the  implied  covenant  is  to  be  several  in  respect  of  the 
share  or  distinct  sum  advanced  by  each  mortgagee. 
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VIL  Equitable  Mortgages. 

Sometimes  a  temporary  loan  is  wanted  under  the  pressure  of 
most  urgent  need,  and  there  is  no  time  in  which  to  prepare  a 
regular  formal  mortgage.  Under  these  circumstances  an  equitable 
mortgage  by  deposit  of  title  deeds  may  be  resorted  to.  Such  a 
mortgage  may  be  created  by  the  deposit  of  the  title  deeds  relating 
to  the  estate  (see  Rmsel  v.  Rmsel)^  or  even  of  a  part  of  such  deeds 
if  they  constitute  a  material  portion  of  them.  {Lacm  y.  Allen.) 
And  such  a  mortgage  has  been  deemed  to  have  been  effected  where 
only  one  old  deed  was  deposited  where  it  was  described,  though 
Msely  80,  as  being  the  only  deed.  {Dixon  v.  Muckleston.)  And 
again,  it  has  been  held  that  where  a  written  order  was  given  by  A, 
to  B.  directing  0.,  a  prior  equitable  mortgagee,  to  deliver  the  title 
deeds  to  B.  as  soon  as  C.'s  lien  on  them  was  satisfied,  this  created  a 
valid  equitable  mortgage.  {Dmo  v.  Terrel.)  And  in  cases  of  an. 
intention  to  prepare  an  ordinary  mortgage,  where  the  deeds  are 
delivered  to  the  proposed  lender  or  his  solicitor  for  the  purpose  of 
preparing  the  mortgage,  this  delivery  will  operate  as  an  equitably, 
mortgage  of  the  premises  should  the  money  be  advanced  before 
the  execution  of  the  formal  mortgage.     {Edge  v.  Wbrthington.) 

The  deposit  may  be  accompanied  by  a  memorandum  thereof. 
Such  a  memorandum,  if  drawn  so  as  not  to  form  an  agreement, 
does  not  require  a  stamp,  and  is,  of  coarse,  mere  evidence  of  the 
deposit.  But  should  the  memorandum  be,  as  is  usually  the  case 
when  there  is  sufficient  time,  expanded  into  an  agreement  to 
execute  a  legal  mortgage  of  the  premises  on  some  future  occasion^ 
then  this  agreement  must  be  stamped  with  an  ad  valorem  stamp. 

Questions  have  arisen  whether  a  mere  deposit  of  the  deeds  with- 
out any  memorandum  will  afterwards  extend  so  as  to  secure  future 
advances,  and  it  has  been  held  that  when  such  a  deposit  is  made 
parol  evidence  may  be  supplied  to  show  that  it  was  made  to  secure 
future  advances  as  well  as  the  existing  debt ;  and,  in  such  a  case, 
it  will  be  a  good  security  for  the  future  advances.  (See  Edge  v. 
Wbrthington,)  And  even  if  there  is  a  memorandum  of  deposit 
which  is  silent  on  the  point  as  to  whether  future  advances  are  to 
be  included,  parol  evidenoe  is  admissible  here,  too,  to  show  that  there 
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was  an  intention  to  that  effect,  and  on  this  being  shown  the  security 
will  extend  to  them. 

Other  questions  have  arisen  as  to  equitable  inori:gages9  and  infer 
alia  the  question,  what  is  the  proper  remedy  of  the  equitable  mort- 
gagee P  Is  he  to  have  recourse  to  sale  alone  to  obtain  his  money, 
or  may  he  have  recourse  to  foreclosure  ?  It  has  been  decided  that 
his  proper  remedy  is  foreclosure.  {James  v.  James  ;  York  Banking 
Co.  V.  ArtJey ;  Backhouse  v.  Bonomi,)  But,  as  we  have  seen,  under 
the  25th  section  of  the  Conveyancing  Act,  1881,  he  may  now,  in 
the  foreclosure  action,  ask  for  a  sale,  even  though  there  is  no 
memorandum  of  deposit.     {Oldham  v.  Stringer,) 

The  depositee  may  at  any  time  caU  for  a  formal  mortgage. 
{Parker  v.  Housefield,) 

Since  an  equitable  mortgagee's  only  remedies  are  to  prooeed  in 
equity  to  obtain  a  foreclosure,  or  a  sale  in  lieu  of  foreclosure,  and 
to  sue  in  a  common  law  court  for  money  lent  (for  he  has  no  power 
himself  to  sell,  nor  to  take  possession,  nor  to  appoint  a  receiver, 
&c.,  as  a  legal  mortgagee  generally  has),  it  follows  that  an  equitable 
mortgage  is,  in  any  case,  an  imdesirable  security,  and  should  never 
be  accepted  unless  the  mortgagee  is  well  acquainted  with  the 
borrower  and  can  rely  on  his  will  and  ability  to  repay. 
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CHAPTER  V. 


TRANSFERS  OF  MORTGAGES. 


L  The  desirability  of  the  Mortgagor's  Concurrence  in  the  Transfer. 

On  a  transfer  of  a  mortgage  the  question  may  arise,  whether  the 
mortgagor  is  to  join  in  the  transfer.  His  concurrenoe  is  not  of  course 
absolutely  necessary,  for  the  mortgagee  has  full  power  to  assign  the 
mortgage  debt  and  interest  and  the  security  for  the  same  to  the  trans- 
feree. But  it  is  advisable  for  the  mortgagor  to  join  in  every  case  for 
the  following  reasons : — ^In  the  first  place,  his  joining  amounts  to  an 
admission  of  the  state  of  account  between  the  mortgagee  and  him- 
self;  and  then  it  shuts  out,  as  between  him  and  the  transferee,  any 
midisclosed  equities  which  may  exist  between  the  mortgagor  and 
the  mortgagee.  And  further,  it  is  the  best  evidence  that  notice  of 
the  assignment  has  reached  the  debtor,  and  prevents  any  doubts 
arismg  as  to  the  rights  of  the  transferee  to  exercise  the  mortgagee's 
powers.  (See  Bodd  v.  Petrie,)  And,  lastly,  as  it  is  the  practice  for  the 
mortgagor  when  he  joins  to  give  a  fresh  covenant  to  pay  the  debt, 
the  transferee  gets  the  advantage  of  a  direct  covenant  for  its  pay- 
ment. It  will  not,  however,  be  possible  in  all  cases  to  obtain  the 
mortgagor's  oonourrenoe ;  and  in  some  cases  where  he  is  willing  to 
join,  he  may  not  be  able,  as  is  generally  done  when  he  joins,  to 
create  a  new  proviso  for  redemption,  by  reason  of  his  having  dealt 
with  the  old  equity  of  redemption  in  some  way.  Thus,  then,  a 
transfer  of  mortgage  takes  three  forms  according  to  the  three  cases: 
(1)  where  the  mortgagor  is  not  a  party ;  (2)  where  he  is  a  party 
and  has  not  incumbered  the  equity  of  redemption ;  (3)  where  he 
is  a  party,  but  has  incumbered  the  equity  of  redemption. 

n.  Transfer  to  which  the  Mortgagor  is  not  a  Party. 

Where  the  mortgagor  does  not  join,  the  mortgagee  will  assign 
the  mortgage  debt,  and  the  interest  thenceforth  to  become  due  on 
the  same,  and  the  benefit  of  the  securities  therefor.    Formerly,  a 
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power  of  attorney  was  necessary  to  enable  the  transferee  to  sue  on 
the  debt  in  the  name  of  the  mortgagee,  but  since  the  Judicature 
Act  this  is  no  longer  necessary;  for  by  sect.  25  of  that  act,  an 
absolute  assignment  of  a  debt  or  other  legal  chose  in  action  under 
the  hand  of  the  assignee  (not  purporting  to  be  by  way  of  charge 
only),  of  which  express  notice  in  writing  shall  be  given  to  the 
debtor,  will  transfer  the  legal  right  to  such  chose  in  action.  To 
complete  the  transfer  of  the  debt,  then,  all  that  is  necessary  in 
addition  to  the  written  assignment,  is  to  give  written  notice  thereof  to 
the  mortgagor.  Notice  that  sect.  25  only  applies  to  absolute  assign^ 
ments  of  a  debt  or  chose  in  action ;  and  it  has  been  held  that  it  does 
not  enable  the  nwrtgagee  of  a  legal  chose  in  action  to  sue  in  his 
own  name,  so  that  while  a  transferee  of  the  mortgage  debt  could 
sue  in  his  own  name,  a  sub-mortgagee  of  the  debt  could  not. 
(See  National  Provincial  Bank  v.  Harley  and  Burlinson  v.  HaU^ 
ante^  p.  125.)  The  mortgagee  next  transfers  the  mortgaged 
property  to  the  transferee,  "  subject  to  such  right  or  equity 
of  redemption  as  is  subsisting  in  the  premises  by  virtue  of  the 
mortgage  deed,  on  payment  to  the  transferee,  his  executors,  ad- 
ministrators and  assigns,  of  the  money  secured."  If  the  mortgagee 
transfers  expressly  as  mortgagee,  there  will  be  implied  by  the  Con- 
veyancing Act,  1881,  s.  7,  a  covenant  on  his  part  that  he  has  not 
incumbered,  and  this  is  all  the  transferee  is  entitled  to. 

ni.  Where  the  Hortgagor  is  a  Party,  and  has  not  Incumbered 

the  Equity  of  Sedemption. 

In  this  case,  the  mortgagee,  as  before,  assigns  the  mortgage 
debt,  but  merely  for  the  purpose  of  showing  that  the  mortgage 
debt  is  intended  to  be  kept  alive  for  the  benefit  of  the  transferee. 
The  powers  of  sale  and  other  remedies  of  the  mortgagee  need  not  be 
expressly  transferred,  for  if  they  are  express  ones,  they  will  pass 
without  mention  to  the  transferee,  as  an  assign  of  the  mortgagee, 
and  if  they  are  the  implied  ones  given  to  the  mortgagee  by  the 
Conveyancing  Act,  1881,  they  will  be  exerciseable  by  the  trans- 
feree as  a  '* mortgagee"  under  that  act.  It  is,  however,  the 
practice  to  mention  them  by  adding  to  the  assignment  of  the  debt 
such  words  as  ^^  with  the  benefit  of  the  power  of  sale,  and  all  other 
powers,  &c.  given  by  the  mortgage  for  the  recovering,  £c.  of  the 
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mortgage  debt."  As  to  the  transfer  of  the  mortgaged  property, 
the  mortgagee  oonvejs  at  the  request  of  the  mortgagor,  and  the 
mortgagor  conyoTs  and  confirms,  and  the  habendum  is  made  so  as 
to  discharge  the  property  from  the  old  equity  of  redemption,  and 
subject  it  to  a  new  one  on  payment  of  the  money  to  the  trans- 
feree. The  mortgagee  will  covenant  that  he  has  not  incumbered, 
and  the  mortgagor  will  give  new  covenants  for  title,  and  for  the 
payment  of  the  debt,  and  also,  where  the  Conveyancing  Act  is  not 
relied  on,  new  powers  of  sale,  &c. 


IV.  Where  the  Hortgagor  is  a  Party,  and  has  inciimbered  the 

Equity  of  Bedemption. 

In  this  case  the  debt  is  assigned  by  the  mortgagee  to  the  trans- 
feree as  before,  and  the  benefit  of  the  power- of  sale,  &c.  alluded  to 
as  in  the  last  case,  but  in  the  conveyance  of  the  property,  as 
neither  the  mortgagee  nor  the  mortgagor  can  do  anything  to  alter 
the  equities  affecting  the  land  as  against  subsequent  incumbrancers, 
a  new  equity  of  redemption  cannot  be  created,  but  the  habendum 
is  made  as  in  the  first  case,  **  subject  to  such  equity  of  redemption 
as  the  premises  are  subject  to  by  virtue  of  "  the  mortgage  deed. 
The  mortgagee  covenants  that  he  has  not  incumbered,  but  the 
mortgagor  gives  no  new  covenants  or  power  of  sale,  as  these  would 
not  be  of  any  use,  seeing  that  he  has  incumbered  the  equity  of 
redemption. 


7.  Transfer  of  Mortgages  of  Copyholds. 

When  the  property  is  copyhold,  the  form  of  the  transfer  will 
vaiy  according  to  the  way  in  which  the  mortgage  has  been  effected. 
If  the  mortgage  has  been  made  by  a  mere  covenant  to  surrender, 
not  followed  by  the  usual  conditional  surrender,  the  mortgagee 
assigns  his  equitable  interest  in  the  premises  to  the  transferee,  and 
the  benefit  of  the  same,  with  power  to  sue  in  his  name,  and  the 
habendum  will  be  made  to  the  transferee,  his  heirs  and  assigns, 
sabject  to  the  subsisting  equity  of  redemption  on  payment  of  the 
money  secured  to  the  transferee.    When  there  has  been  a  con- 

G.  R 
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ditional  stirrender,  satisfaction  of  the  old  surrender  should  be 
entered  up  on  the  court  roUs,  and  a  new  conditional  surrender 
made  by  the  mortgagor  to  the  use  of  the  transferee ;  but  when  the 
mortgagor  does  not  join,  or  has  incumbered  the  oquity  of  re- 
demption, it  will  be  necessary  for  the  mortgagee  to  be  admitted 
and  then  to  surrender  to  the  use  of  the  transferee,  subject  to  the 
equity  of  redemption  then  subsisting.  Sometimes,  to  avoid  the 
expense  of  admittance  and  the  fines  due  thereon,  the  transferee 
will  not  insist  on  it,  but  will  be  satisfied  by  a  covenant  by  the  mort- 
gagee that  he  will  surrender  if  required.  When  the  mortgagee 
has  been  admitted  on  the  original  mortgage,  he  will  of  course  have 
to  surrender  to  the  use  of  the  transferee,  subject  as  in  the  last  case 
to  the  existing  equity  of  redemption. 


VI.  PartieB  to  the  Transfer  after  Death  of  the  Hortgagee. 

When  the  mortgagee  is  dead  who  is  the  person  to  make  the 
transfer  P 

The  answer  to  this  question  depends  on  the  date  of  the  death  of 
the  mortgagee.  If  he  died  before  August  7th,  1874,  the  property 
mortgaged  would  descend  to  his  heir  or  pass  under  his  will  to  his 
devisee,  who  would  be  the  person  to  execute  a  conveyance  of  the  pre- 
mises to  the  transferee.  But  by  the  Vendor  and  Purchaser  Act,  1874, 
it  was  enacted  that  the  legal  personal  representative  of  a  mortgagee 
of  a  freehold  estate  or  a  copyhold  estate,  to  which  the  mortgagee 
had  been  admitted  mighty  on  payment  of  all  sums  secured  by  the 
mortgage,  convey  or  surrender  the  mortgaged  estate.  This  enact- 
ment did  not,  however,  as  you  will  perceive,  take  away  the  power 
of  re-conveying  from  the  heir  or  devisee,  but  merely  gave  the 
power  of  doing  so  to  certain  other  persons  as  well  as  him.  And 
it  was  held,  in  the  construction  of  this  act,  that  it  only  applied 
to  the  case  of  a  re-conveyance,  and  did  not  extend  to  the 
case  of  a  transfer  of  the  mortgage  to  some  third  person.  [Be 
Spradbury^B  Mortgage,)  Nor  did  it  extend  to  enable  the  per- 
sonal representatives  to  convey  to  a  purchaser  who  bought  imder 
an  exercise  of  the  power  of  sale.  {Re  Whitens  Trusts.)  Now, 
however,  if  the  mortgagee  dies  after  1881,  the  30th  section  of  the 
Oonveyancing  Act,  1881,  applies,  and  by  virtue  of  that  section  a 
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mortgaged  estate,  on  the  death  of  any  person  in  whom  it  is  vested 
solely,  will  on  his  death,  notwithstanding  any  testamentary  dis- 
position, devolve  to  and  become  vested  in  his  personal  representa- 
tives like  a  chattel  real,  and  they  will  then  be  the  persons  to  execute 
the  transfer.     This  section  applies  to  copyholds.     (See  Re  Hughes.) 

It  has  been  suggested  that  the  section  may  be  evaded  by  the 
appointment  of  a  special  executor  for  the  purpose  of  dealing  with 
mortgaged  estates.  If  such  person  is.  appointed,  and  is  held  by 
the  court  to  be  a  "  personal  representative,"  he  will  be  the  person 
to  transfer.  But  we  would  not  advise  you  to  accept  a  transfer 
from  suoh  a  special  executor,  until  there  has  been  some  authorita- 
tive statement  of  law  on  the  subject. 

As  already  shown,  the  Conveyancing  Act  provides  short  forms 
of  statutory  transfers  of  statutory  mortgages.     {Ante^  p.  235.) 


b2 
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CHAPTER  VL 

RECONVEYANCE  OP  MORTGAGES. 

When  the  money  has  been  paid  off,  the  equitable  interest  of  the 
mortgagee  oeases,  but  in  oases  where  the  legal  estate  has  been  con- 
veyed to  him,  it  will  have  to  be  reoonveyed  by  a  formal  deed  before 
it  can  revest  in  the  mortgagor.     This  re-oonveyance,  then,  is  not 
neoessary  where  the  mortgage  is  only  an  equitable  one,  so  that  on 
the  payment  off  of  a  seoond  mortgage,  for  instanoe,  the  mortgagee, 
not  having  the  legal  estate  of  the  premises  in  him,  cannot  be  called 
on  to  re-oonvey  it.     The  same  will  be  the  case  when  the  mortgage 
has  been  made  by  a  deposit  of  title  deeds.    In  these  cases  a  receipt 
for  the  mortgage  money  and  interest  is  sufficient  to  clear  the  pro- 
perty from  the  charge  of  the  debt.     But  even  where  the  legal 
estate  is  in  the  mortgagee,  there  is  one  case  in  which  no  formal  re- 
oonveyanoe  of  it  is  necessary.    This  is  where  the  mortgage  has 
been  made  to  a  building  society ;  for,  by  the  Building  Societies 
Act,  1874,  it  is  provided  that  a  receipt  for  the  mortgage  money 
indorsed  on  or  annexed  to  the  mortgage  deed,  shall  vacate  the 
security  and  revest  the  estate  in  the  person  for  the  time  being 
entitled  to  the  equity  of  redemption  without  the  necessity  of  any 
re-conveyance.     (Sect.  142 ;  and  see  Fourth  City  Benefit  Building 
Society  V.  Williams.)     Further,  although  no  re-conveyance  has  in 
fact  been  made,  the  presumption  that  one  has  been  made  will  arise 
after  the  lapse  of  a  certain  amount  of  time,  if  the  legal  estate  has 
meanwhile  been  dealt  with  by  the  mortgagor,  as  if  it  had  been 
revested  in  him.    Lastly,  if  the  mortgage  was  for  a  long  term  of 
years,  no  re-assignment  is  strictly  necessary  on  repayment  of  the 
mortgage  money,  since  by  8  &  9  Yict.  o.  112,  directly  a  long  term 
of  years  becomes  satisfied  (t.  e.,  directly  the  purpose  for  which  it  was 
created  is  fulfilled),  the  term  ceases,  and  so  in  this  case  the  receipt 
for  the  mortgage  money  would  suffice,  since  such  receipt  shows  that 
the  term  is  satisfied  and  at  an  end. 
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A  reoonvejance  generallj  reoites  the  mortgage  deed  and  the 
state  of  the  debt,  and  then  reoonveys  the  estate  to  the  mortgagor 
freed  from  all  charges  imder  the  mortgage  deed.  As  to  who  is  the 
party  to  make  the  reconveyance  when  the  mortgagee  is  dead,  this 
depends  on  the  same  circumstances  as  the  question,  who  is  to  exe- 
cute a  transfer  of  a  mortgage  when  the  mortgagee  is  dead  P  (See 
anie,  p.  242.) 

When  the  subject  of  the  mortgage  is  copyhold  land,  and  there 
has  been  merely  a  covenant  to  surrender,  it  is  usual  to  release  the 
debt  by  deed,  though  a  mere  receipt  for  the  mortgage  money  and 
interest  would,  in  equity  at  least,  be  quite  sufficient.  If  there  has 
been  a  conditional  surrender  the  mortgagee  gives  a  warrant  to 
enter  up  satisfaction  on  the  court  rolls,  and  when  this  has  been 
done  the  land  will  be  discharged  from  the  debt.  If  the  mortgagee 
has  been  actually  admitted  he  will  have  to  surrender  again  to  the 
use  of  the  mortgagor. 

As  already  stated,  the  Conveyancing  Act,  1881,  supplies  a  short 
form  of  statutory  reconveyance,  which  can  be  used  in  reconvey- 
ing  mortgaged  property  when  the  mortgage  itself  was  drawn  as 
a  statutory  mortgage. 
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CHAPTER  VIL 

BILLS  OF  SALE. 

In  superintending  the  preparation  and  completion  of  a  bill  of  sale 
of  personal  chattels  (whether  it  be  an  absolute  one  or  one  by  way 
of  mortgage),  it  will  be  absolutely  necessary  for  you  to  have  at 
your  fingers'  ends  the  provisions  of  the  Bills  of  Sale  Acts,  1878 
and  1882,  and  to  have  an  intimate  acquaintance  with  the  most  im- 
portant at  least  of  the  numerous  cases  which  have  been  decided  in 
the  interpretation  of  the  various  sections  of  these  two  statutes. 
Prior  to  the  10th  of  June,  1854,  the  validity  of  a  bill  of  sale  was 
not  dependent  on  any  statutory  enactment ;  but  on  that  date  the 
Bills  of  Sale  Act,  1854,  came  into  operation,  and,  as  one  of  its 
main  provisions,  required  the  registration  of  all  bills  of  sale  made 
after  that  date.  This  statute  was  supplemented  by  the  Act  of 
1866,  which  required  re-registration  of  a  bill  of  sale  every  five  years. 
But  both  these  statutes  are  now  repealed,  and  the  law  on  the  sub- 
ject is  at  the  present  time  contained  in  the  two  Acts  of  1878  and 
1882.  Ab  the  later  statute  is  to  be  construed  as  far  as  possible  as 
one  with  the  former,  it  will  be  the  most  convenient  plan  to  con- 
sider the  provisions  of  the  two  statutes  together,  and  this  we  pro- 
pose to  do  under  the  following  several  heads : — 

I.  What  is  a  bill  of  sale  within  the  acts  P 

n.  What  are  personal  chattels  within  the  acts  ? 

m.  The  requisites  of  the  Act  of  1878  as  to  the  contents,  execu- 
tion, attestation  and  registration  of  the  bill  of  sale. 

IV.  The  requisites  of  the  Act  of  1882  as  to  the  contents,  execu- 
tion, attestation  and  registration  of  bills  of  sale. 
V.  What  amounts  to  "  apparent  possession  "  under  the  Act 
of  1878  ? 

VI.  How  far  the  order  and  disposition  of  the  Bankruptcy  Act 
is  affected  by  registration. 

I.  What  is  a  Bill  of  Sale  within  the  Acts  P 

A  bill  of  sale  which  will  come  within  the  provisions  of  the  acts 
includes — 

Bills  of  sale,  assignments,  transfers,  declarations  of  trust  without 
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ironsfery  inyentories  of  goods  with  receipts  attached  thereto, 
or  receipts  for  the  purohase-monej  of  goods  and  other 
assorances  of  personal  chattels. 
Powers  of  attorney,  authorities  or  licences  to  take  possession  of 

personal  chattels  as  securiiy  for  any  debt. 

Any  agreement,  whether  intended  or  not  to  be  followed  by  the 

execution  of  any  other  instrument,  by  which  a  right  in 

equity  to  any  personal  chattels  or  to  any  charge  or  security 

thereon  shall  be  conferred. 

Every  attornment,  instrument  or  agreement  whereby  a  power  of 

distress  is  given  or  agreed  to  be  given  by  any  person  to 

any  other  person  by  way  of  security  for  any  present,  future 

or  contingent  debt  or  advance,  and  whereby  any  rent  is 

reserved  or  made  payable  as  a  mode  for  providing  for  the 

payment  of  interest  or  otherwise  for  the  purpose  of  such 

security  only.    But  this  does  not  extend  to  a  mortgage  of 

real  estate  which  a  mortgagee,  being  in  possession,  has  leased 

to  the  mortgagor  at  a  fair  and  reasonable  rent. 

The  Act  of  1878  applies  to  all  bills  of  sale  executed  after  the 

SIst  December,  1878,  whether  such  bills  are  absolute  or  subject  or 

not  to  any  trust,  whereby  the  holder  has  power,  either  with  or 

without  notice,  and  either  immediately  or  at  any  future  time,  to 

seize  or  take  possession  of  any  personal  chattels  comprised  therein. 

The  Act  of   1882  only  applies  to  bills  registered  on   or  after 

November  1st,  1882  {EK-'Hickson  v.  Darlow)^  and  when  they  are 

given  as   security  for  the  payment  of  money,  and  in  that  case 

only.    Thus,  sects.  8  and  20  of  the  Act  of  1878  are  still  in  force 

with  regard  to  absolute  bills  of  sale,  which  must  be  registered  in 

accordance  with  sect.  8  of  that  act.     (See  Sm/t  v.  Pannell,    This 

case  was  followed  in  Ux  parte  Izard  and  Caason  v.  Churchky.) 

In  the  construction  of  this  catalogue,  it  has  been  held  that  the 
form  of  the  instrument  is  immaterial,  so  long  as  the  intention  to 
transfer  or  create  a  security,  by  passing  the  immediate  property,  be 
shown  {Brantan  y.  Oriffita) ;  that  it  is  not  necessary  that  the 
bill  of  sale  should  be  contained  in  one  instrument  {Ex  parte  Odell) ; 
that  the  instrument  will  not  be  a  bill  of  sale  within  the  act  unless 
it  be  given  by  the  person  who  is  the  owner  of  the  property  com- 
prised in  it ;  so  that  if  furniture  is  sold  on  the  hire  system,  and  in 
the  hiring  instrument  it  is  stipulated  that  the  property  shall  not 
pass  to  the  purchaser  till  he  has  paid  all  the  instalments,  such 
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Uifitroment  will  not  be  a  bill  of  sale,  bo  as  to  zequire  registration 
(Crawcour  v.  Salter y  and  see  Ex  parte  Orme) ;  that  "  inventories  of 
goods  with  receipts  attached"  will  include  an  inventory  and 
receipt  on  an  absolute  sale  under  a  writ  of  execution  by  the 
sheri£E  {Chapman  v.  Knight).  But  where  the  receipt  is  not  the 
medium  of  transfer  or  record  of  transaction  but  merely  an  acknow- 
ledgment of  payment,  it  is  not  a  bill  of  sale  (Maraden  v.  Meadows) ; 
that  a  '^  licence  "  within  the  act  means  a  licence  to  take  posses- 
sion of  property  as  a  security  for  a  debt  {JSx  parte  Neteitty  Be 
Garrat4d) ;  but  not  a  licence  to  take  possession  of  them  in  dis- 
charge of  a  debt. 

The  Bills  of  Sale  Act,  1878,  expressly  provides  that  the  follow- 
ing shall  not  be  deemed  bills  of  sale  within  the  act : — ^Assignments 
for  the  benefit  of  the  creditors  of  the  assignor ;  marriage  settle- 
ments ;  transfers  or  assignments  of  any  ship ;  transfers  of  goods 
in  the  ordinary  course  of  business ;  bills  on  sale  of  goods  in  foreign 
parts,  or  at  sea;  bills  of  lading;  India  warrants;  warehouse 
keepers'  certificates ;  warrants  or  orders  for  the  deliveiy  of  goods, 
or  any  other  documents  used  in  the  ordinary  course  of  business,  as 
proof  of  the  possession  or  control  of  goods,  or  authorizing,  or  pur- 
porting to  authorize,  either  by  indorsement  or  deUvery,  the  possessor 
of  such  document  to  transfer  or  receive  goods  thereby  repre- 
sented. The  words  "  marriage  settlement  '*  however,  only  include 
ante-nuptial  settlements,  or  settlements  made  after  the  marriage, 
but  in  pursuance  of  ante-nuptial  agreement  (see  Ashton  v.  Black" 
ahaw) ;  and  other  post-nuptial  settlements  of  personal  chattels  are 
bills  of  sale  within  the  Act  of  1878,  and  form  a  good  example  of 
absolute  bills  of  sale.  And  by  sect.  17  of  the  Act  of  1882,  the 
act  is  not  to  apply  to  debentures  issued  by  any' mortgage,  loan,  or 
other  incorporated  company,  and  secured  on  the  capital  stock  or 
effects  of  the  company  (see  hereon  Brocklehurst  v.  Bailway  Printing 
and  Publishing  Co.y  which  shows  that  debentures,  to  come  within 
sect.  17,  must  operate  as  a  charge  on  the  company's  property.) 
Again,  a  document  accompanying  the  pledge  of  goods  as  a  security 
for  money  need  not  be  registered  to  make  it  valid  {Be  Sally  Ex 
parte  Close ;  Be  Cunningham  8f  Co.) ;  nor  need  a  building  contract 
which  provides  that  all  materials  brought  on  the  land  by  the  con- 
tractor shall  become  the  property  of  the  contractor's  employer 
{Beeves  v.  Barlow). 
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n.  Wliat  are  Personal  Cliattels  within  the  Acts  P 

This  question  is  answered  by  the  4th  section  of  the  Act  of  1878. 
Such  chattels  will  comprise — 

Gtxxls,  furniture  and  other  articles  capable  of  complete  transfer 
and  delivery,  and  fixtures  and  growing  crops,  if  these  are  separately 
assigned  or  charged.  But  they  do  not  comprise  chattel  interests  in 
real  estate ;  fixtures  (except  trade  machinery) ,  when  assigned  together 
with  a  freehold  or  leasehold  interest  in  the  land  to  which  they  are 
affixed ;  growing  crops  assigned  with  an  interest  in  the  land  on 
which  they  grow ;  shares  or  interests  in  govemment  stock,  funds 
or  securities,  or  in  the  capital  or  property  of  any  incorporated  or 
joint  stock  company ;  choses  in  action ;  stock  or  produce  on  any 
&nn  or  lands  which,  by  virtue  of  agreement  or  custom,  ought  not 
to  be  removed  from  any  farm  where  they  are  when  the  bill  of  sale 
is  made. 

With  regard  to  fixtures  the  act  provides  that  they  shall  not  be 
deemed  to  be  separately  assigned  or  charged,  by  reason  only  that 
they  are  assigned  by  separate  words,  or  that  power  is  given  to  sever 
themi  from  the  land,  so  long  as  some  interest  in  the  land  is  by  the 
same  instrument  conveyed  to  the  assignee.  But  fixtures  in  this 
sense  will  not  include  trade  machinery  within  the  act;  and  an 
assignment  of  such  machinery  will  have  to  be  registered,  even 
though  assigned  in  connection  with  some  interest  in  the  land  to 
which  it  is  attached.  Trade  machinery  within  the  act  means  the 
machinery  used  in  or  attached  to  any  factory  or  workshop,  with  the 
following  exceptions : — fixed  motive  powers,  such  as  water  wheels 
and  steam  engines,  steam  boilers,  donkey  engines,  and  other  fixed 
appurtenances  to  the  said  motive  powers — the  fixed  power  machinery, 
such  as  the  shafts,  wheels,  drums,  and  their  fixed  appurtenances, 
which  transmit  the  action  of  the  motive  powers  to  the  other 
machinery,  fixed  and  loose — ^pipes  for  steam,  gas,  and  water  in  the 
factory  or  workshop.  A  factory  or  workshop  is  any  premises  on 
which  any  manual  labour  is  exercised  by  way  of  trade,  or  for  the 
purposes  of  gain,  in  or  incidental  to  the  making  of  any  article,  or 
part  of  an  article,  to  the  lettering  or  repairing,  ornamenting  or 
finishing  any  article,  or  to  the  adapting  for  sale  of  any  article. 

It  w^  be  convenient  here  to  consider  how  far  a  bill  of  sale 
can  be  framed  so  as  to  affect  after-acquired  chattels.    To  state  the 
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matter  briefly,  it  will  be  useless  in  fature  to  make  a  mortgage  of 
after-aoquired  chattels  by  bill  of  sale ;  for  by  the  Act  of  1882,  the 
bill  has  to  have  annexed  to  it  a  schedule  containing  an  inventoiy 
of  the  property  comprised  in  the  bill,  and  it  will  be  void  (except  as 
against  the  grantor)  as  to  chattels  not  so  described ;  and  again,  such 
a  bill  will  be  void  (except  as  against  the  grantor)  in  respect  of 
chattels  of  which  he  (the  grantor)  was  not  the  true  owner  at  the 
time  of  execution.  In  spite  of  registration,  then,  the  after-aoquired 
chattels  would,  if  they  were  in  the  possession  of  the  grantor  at  the 
time  of  an  execution  or  on  his  bankruptcy,  pass  to  the  execution 
creditor  or  the  trustee,  and  the  mortgagee  would  derive  no  protection 
from  his  security. 

At  common  law  a  man  oould  not  grant  property  not  yet  acquired 
by  him,  but  which  he  merely  expected  to  acquire.  But  in  equity 
it  was  held  that  a  man  might  assign  property,  which  he  had  no 
interest  in  at  the  date  of  the  assignment,  but  which  he  expected 
would  be  his  at  some  future  date,  provided  such  property  was 
capable  of  being  identified  and  was  specific.  For  example,  it  was 
held  in  Lazarm  v.  AndradCy  that  future  property  was  sufficiently 
specific  if  it  was  described  as  *'  stock-in-trade,  goods,  chattels,  and 
effects,  which  shall  or  may  be  brought  into  the  said  messuage  at 
any  time  during  the  continuance  of  this  security,  or  be  appropriated 
to  the  use  thereof,  either  in  addition  to  or  in  substitution  for  stock- 
in-trade,  &c.  now  being  therein."  But  where  the  property  was  to 
be  brought  on  to  certain  premises,  or  ^'  elsewhere  in  the  kingdom  of 
(Sreat  Britain,"  it  was  held  it  was  not  sufficiently  specific.  {Belding 
V.  Read,) 

In  order  effectually  to  transfer  the  future  property  there  must  be 
an  actual  assignment  of  it  which  operates  to  pass  a  present  interest 
in  it.  If  the  assurance  amount  to  a  mere  licence  to  take  possession 
of  it  or  to  seize  it,  it  will  be  necessary  for  the  assignee  to  take  pos- 
session of  the  property  when  the  assignor  acquires  it  before  it  will 
vest  in  him.  (See  Congreve  v.  Ecetts ;  Hope  v.  Hayky,)  And  again, 
it  must  be  more  than  a  mere  contract  to  assign.  If  it  is  merely  a 
contract  of  this  kind  the  result  will  be  that  if  the  intended  assignor 
becomes  bankrupt  before  acquiring  the  property,  and  gets  his  dis- 
charge in  bankruptcy,  having  yet  not  acquired  such  property,  the 
discharge  will  free  him  from  the  contract,  so  that  when  he  does 
acquire  the  designated  goods  or  chattels  they  will  not  pass  to  the 
assignee.    (See  CoUyer  v.  Isaacs.)    It  should  be  borne  in  mind,  too, 
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that  notwithstanding  the  Judicature  Act,  1873,  an  assignment  of 
property  to  be  acquired  by  the  assignor  at  some  future  date  remains 
an  equitable  assignment,  so  that  if  the  assignor  upon  acquiring  the 
specified  property  transfers  it  for  yalue  to  some  third  person  who 
lias  no  notice  of  the  prior  equitable  assignment,  the  first  assignee's 
rights  will  be  defeated,  and  the  third  person  will  have  priority,  as 
he  has  got  the  legal  title.     {Joseph  y.  Lyon ;  Hallas  v.  Robinson.) 
Finally,  you  should  note  that  there  are  certain  cases  in  which  future 
property  can  still  be  assigned  or  mortgaged  in  spite  of  sect.  4  of  the 
Bills  of  Sale  Act,  1882,  and  the  assignment  yet  be  good  as  against 
other  persons  than  the  grantor.     These  are  the  cases  of  the  assign- 
ment of  growing  crops  separately  assigned  or  charged,  where  such 
crops  are  actually  growing  at  the  date  of  the  execution  of  the  bill, 
and  of  fixtures  separately  assigned  or  charged,  plant  or  trade 
machinery  which  have  been  substituted  for  fixtures,  plant  or  trade 
machinery  enumerated  in  the  schedule  to  a  bill  of  sale.     (See 
sect  6.) 

m  The  Sequisites  of  the  Act  of  1878  as  to  the  Contents,  Execution, 
Attestation,  and  Begistration  of  BiUs  of  Sale. 

Having  now  seen  what  is  meant  by  the  expressions  "  bill  of  sale," 
and  "  chattels  "  within  the  two  acts,  we  must  proceed  to  examine 
what  are  the  requirements  of  the  Act  of  1878^  as  to  bills  to  which 
it  applies,  and  to  which  the  Act  of  1882  does  not  apply.    As  we 
We  before  pointed  out,  the  Act  of  1878  applies  to  all  bills,  ichether 
obftolufe  or  uoty  executed  on  or  after  the  1st  January,  1879,  and  regis- 
tered before  the  Ist  of  November,  lb82,  and  abo  to  all  bills  of  sale 
^gistered  after  the  latter  date,  unless  they  are  bills  given  by  way  of 
secarity  for  the  payment  of  money.     With  regard  to  the  bills  to 
-which  it  applies,  the  Act  of  1878  requires  them  to  be  duly  attested 
and  to  be  registered  under  the  act  within  seven  days  of  the  making 
or  giving  thereof,  and  to  set  forth  the  consideration  for  which  it  is 
given.    The  result  of  not  complying  with  these  requirements  (which 
M  to  absolute  bills  must  still  be  observed  in  spite  of  the  Act  of  1882, 
and  the  repeals  effected  by  that  act  {Casson  v.  Churchley)^  is  that  the 
M  wiU  be  void  as  against  all  trustees  or  assignees  of  the  estate  of 
the  person  whose  chattels,  or  any  of  them,  are  comprised  in  the  bill 
imder  the  bankruptcy  laws  or  imder  any  assignment  for  the  benefit 
of  the  creditors  of  such  person,  and  also  as  against  all  execution 
creditors.    But  the  bill  is  only  void  as  against  these  persons  so  far 
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as  regards  the  property  in  or  right  to  the  possession  of  any  chattels 
comprised  in  such  bill  which  at  or  after  the  filing  of  the  bankruptcy 
petition,  or  the  execution  of  the  assignmenty  or  the  execution  of 
process,  and  after  the  expiration  of  such  seven  days,  are  in  the 
possession  or  apparent  possession  of  the  grantor. 

The  Consideration. 

You  will  haye  to  be  most  careful  in  setting  forth  the  considera- 
tion for  which  the  bill  is  given,  and  you  must  bear  in  mind 
that  any  setting  out  of  it  which  does  not  comply  with  the  statute 
will  not  be  remedied  by  the  satisfactory  setting  out  of  it  in  the 
receipt,  which  is  generally  appended  at  the  foot  of  the  bill  or 
elsewhere ;  for  it  has  been  held  that  such  a  receipt  forms  no  part 
of  the  bill,  and  so  cannot  be  looked  to  to  cure  any  defect  in  the 
setting  out  of  the  consideration  in  the  body  of  the  bill.  (See  Ex  parte 
Charing  Cross  Banky  Re  Parker.) 

In  order  not  to  offend  against  the  statutory  provisions  you  should 
set  out  the  manner  of  payment  of  the  consideration,  and  all  the 
circumstances  attending  such  payment,  in  the  fullest  possible  way, 
taking  especial  care  to  show  what  sum  of  money  is  actually  paid 
to  and  received  by  the  grantor  for  the  making  of  the  bill.  For 
this  really  constitutes  the  consideration  for  which  the  bill  is  given. 
If,  for  instance,  it  appears  from  the  statement  of  the  consideration 
in  the  bill  that  the  grantor  received  120/.,  but  the  actual  fact  is 
that  he  only  received  90/.,  30/.  being  retained  by  the  grantee  for 
interest  and  expenses,  the  bill  does  not  in  this  case  truly  set  forth 
the  consideration  for  which  it  was  given,  and  so  will  be  void  as 
against  the  grantor's  trustee  in  bankruptcy.  (See  Ex  parte  Charing 
Cross  Bank,)  Again,  if  from  the  bill  the  consideration  apparently 
received  by  the  grantor  is  700/.,  but  he  only  receives  692/.  10«., 
7/.  10«.  being  retained  by  the  grantee  for  commission  on  the  loan 
and  for  expenses  in  pursuance  of  a  prior  engagement,  the  oon- 
sideration  in  this  case  will  be  deemed  not  to  be  truly  stated,  and 
the  bill  will  be  void  as  against  an  execution  creditor.  {HamitUm 
T.  Chaine,)  But  it  would  seem  from  the  case  of  Hamlyn  y.  Beltkyy 
that  the  bill  will  satisfy  the  requirements  of  the  act  although  part 
of  the  consideration  as  expressed  to  have  been  paid  therein  is 
retained  to  pay  debts  which  are  actually  due  at  the  time  of  the 
execution  from  the  grantor,  the  retention  being  made  at  his  request. 
But  this  cannot  be  validly  done  if  the  debts  for  which  the  retention 
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is  made  have  not  become  due  at  the  date  of  the  execution  of  the 
Bill.     {Ex  parte  Eolphy  Be  Spindler.)     This  last-mentioned  case 
shows  also  that  if  in  the  bill  the  consideration  is  expressed  to  be 
paid  at  a  certain  time,  and  this  is  not  actually  done,  but  a  part  of 
the  money  is  retained  by  the  request  of  the  grantor,  partly  to  pay 
expenses  and  partly  to  pay  rent  to  which  the  grantor  is  liable,  but 
which  has  not  yet  become  due,  the  consideration  will  be  deemed 
not  to  have  been  truly  stated,  for  even  if  the  sums  retained  be 
taken  to  have  been  paid  to  the  grantor  they  were  not  paid  at  or 
before  the  execution  of  the  deed  when  they  were  expressed  to  have 
been  so  paid  in  the  bill.     In  this  case  the  Court  said  that  the 
consideration  was  so  much  money  then  paid  by  the  lender  to  the 
borrower,  and  an  agreement  by  him  to  pay  a  farther  sum  at  a 
fntore  day  to  someone  else,  and  that  ought  to  have  been  stated  in 
the  bill  of  sale.     Again,  in  Ex  parte  Firth,  lie  Coicburn,  it  was  held 
that  where  the  amount  of  expenses  incident  to  the  preparation  of 
the  bill  is  deducted  from  the  sum  expressed  in  it  to  be  the  con- 
sideration, and  only  the  balance  is  really  paid  to  the  grantor,  the 
consideration  is  not  truly  stated.     This  case  controls  two  previous 
cases  {Ex  parte  National  Mercantile  Bank  and  Ex  parte  Challinor). 
And  the  joint  result  is  that  if  part  of  the  consideration  stated  in  a 
bill  of  sale  is  by  the  grantor's  directions,  given  at  the  time  of  the 
execution  of  the  deed,  applied  in  satisfying  one  of  his  then  existing 
debts,  the  money  so  paid  may  properly  be  stated  in  the*deed  to  be 
then  paid  to  him.     But  the  expenses  of  the  preparation  of  the  bill 
are  not  debts  existing  at  the  time  of  the  execution  of  the  deed,  for 
they  do  not  become  due  till  the  matter  is  completed.    A  recent 
case  {Ex  parte  Bollandy  Be  Boper)  shows  that  no  money  need 
actually  pass  at  all.     Here  the  consideration  was  expressed  to  be 
2,000/.  paid  by  the  grantee  to  the  grantor  immediately  before  the 
execution  of  the  deed,  but  no  money  was  in  fact  paid,  the  2,000/. 
being  the  unpaid  balance  of  the  purchase-money  of  certain  lease- 
hold property.     The  grantor  became  bankrupt,  and  his  trustee 
sought  to  have  the  deed  set  aside  as  being  void  against  him  on  the 
ground  that  the  consideration  was  not  truly  stated.     But  the  Court 
held  that  the  consideration  was  properly  stated,  and  that  it  was 
not  necessary  that  the  form  should  be  gone  through  of  first  paying 
off  the  debt,  then  readvancing  the  money.     (See  also  Credit  Co.  y. 
Pottf  Ex  parte  National  Mercantile  Bank ;  Ex  parte  Johnson,  Be 
Chapman.) 
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If  the  oonBideratioii  stated  to  be  paid  upon  execution  is  not 
aotuallj  then  paid,  but  oonsists  of  sums  of  money  previously  paid 
on  various  dates,  as  where  it  is  stated  to  be  65/.,  now  paid  by  the 
grantee  to  the  grantor,  but  as  a  matter  of  fact  that  sum  has  been 
advanced  by  instalments  at  different  times,  all  previous  to  the 
execution  of  the  bill,  the  consideration  will  not  in  this  case  be  con- 
sidered to  have  been  truly  stated.  (JEx  parte  Beruncky  Be  Young. 
See  and  distinguish  Ex  parte  Allam.)  Finally,  an  obvious  mistake 
in  the  statement  of  the  consideration  will  not  invalidate  the  bill. 
(See  Ex  parte  Winter.)  And  the  money  secured  by  mortgage  by 
way  of  bill  of  scde  cannot  be  made  repayable  on  demand  {Hethering^ 
ton  V.  Gfroome),  nor  a  certain  time  after  demand,  this  being  an 
infringement  of  the  spirit  of  the  Bills  of  Sale  Act,  1882.  (See 
Bishop  V.  Beak  and  Clemson  v.  Townsend.) 
* 

Attestntion, 

We  must  now  turn  to  the  mode  prescribed  by  the  Act  of  1878, 
for  the  attestation  of  bills  of  sale  which  the  statute  applies  to. 
Sect.  10  requires  the  execution  to  be  attested  by  a  solicitor,  and 
that  the  attestation  shall  state  that  before  the  execution  of  the  bill 
the  effect  thereof  was  explained  to  the  grantor  by  the  attesting 
solicitor.  It  has  been  held  that  this  attestation  is  only  essential  in 
those  cases  in  which  the  bill  has  to  be  followed  by  registration,  to 
make  it  valid  under  the  act.  Registration  is  not  required  to  make 
the  bill  valid  as  between  the  grantor  and  the  grantee,  so  that  it 
follows  that  a  bill  of  sale  will  not  be  void  as  against  the  grantor, 
even  though  it  has  not  been  attested  by  a  solicitor ;  but  it  will  be 
void  in  such  a  case  against  an  execution  creditor  or  trustee  in 
bankruptcy  of  the  grantee.     (See  Davis  v.  Goodman,) 

Curiously  enough,  it  has  been  held  that  though  the  attestation 
must  contain  a  statement  that  the  attesting  solicitor  explained  the 
effect  of  the  bill  to  the  grantor  before  execution,  it  is  not  necessary 
to  the  validity  of  the  bill  that  any  such  explanation  shall  in  fact 
have  been  given  to  the  grantor.  (See  Ex  parte  National  Bank^  Be 
Haynea,)  And  further,  it  is  not  necessary  that  such  a  statement 
shall  be  contained  in  the  affidavit,  which,  as  we  shall  see  hereafter, 
has  to  be  filed  upon  the  registration  of  the  bill.  (See  Ex  parte 
Bollandy  Be  Boper.) 

The  attesting  witness  must  be  a  solicitor ;  but  it  is  not  necessary 
that  he  be  one  practising  for  himself  or  having  a  certificate.    Thus, 
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a  managing  clerk  who  has  been  admitted,  but  who  has  not  taken 
out  a  certificate^  can  attest  a  bill.  {Hill  y.  Kirktcood,)  The 
grantee  of  the  bill,  even  if  he  is  a  solicitor,  is  disqualified  from 
acting  as  the  attesting  witness.  {Seal  v.  Claridge,)  But  it  has 
been  decided  that  a  solicitor  who  acts  for  both  parties  to  the  bill 
( Vernon  v.  Cook)^  or  even  for  the  grantee  only  {Penwarden  v.  Roberts) , 
may  attest  the  bill. 

Notwithstanding  the  fact  that  sect.  8  of  the  Bills  of  Sale  Act, 
1878,  which  requires  this  attestation  by  a  solicitor,  has  been  re- 
pealed by  the  Act  of  1882,  yet  the  repeal  only  applies  to  bills  of 
sale  given  as  a  security  for  money,  and  consequently  absolute  bills 
of  sale  must  still  be  attested  by  a  solicitor,  to  make  them  binding 
as  against  third  parties.  {8mft  v.  Pannell;  Casson  v.  Church.) 
Thus,  if  a  man  settles  his  furniture  on  his  wife  by  a  post-nuptial 
settlement,  not  made  in  pursuance  of  ante-nuptial  articles,  the 
settlement  being  a  bill  of  sale  of  personal  chattels  within  the  Act 
of  1878,  and  not  being  given  as  a  security  for  money,  must  be 
executed  and  attested  as  the^Act  of  1878  requires. 

Itegistration. 

TTpon  applying  to  register  the  bill,  not  only  must  a  true  copy 
thereof,  and  of  every  schedule  or  inventory  annexed  to  it,  and  of 
eveiy  attestation  of  its  execution,  be  filed,  but  also  an  affidavit 
proving  the  following  facts :  the  date  of  the  execution ;  the  due 
execution  and  attestation  of  the  bill ;  and  containing  a  description 
of  the  residence  and  occupation  of  the  grantor  and  of  the  attesting 
witness.  This  affidavit  may  be  sworn  before  a  master  of  the  High 
Court  or  a  commissioner ;  and  wilfully  to  make  a  false  affidavit 
for  the  purposes  of  the  act  will  subject  the  offender  to  the  con- 
sequenoes  of  perjury. 

First,  we  propose  to  notice  some  of  the  numerous  decisions  which 
have  been  arrived  at  by  the  courts  as  to  what  the  act  requires  the 
affidavit  to  state  with  regard  to  the  residence  and  occupation  of  the 
grantor  and  attesting  witness.  While  it  is  not  necessary  that  the 
grantor  should  be  precisely  and  minutely  described,  so  that  an  error 
in  his  christian  name  will  be  immaterial  so  long  as  he  can  be 
identified  from  the  description  (see  Ex  parte  McHattie^  Re  Wood)^ 
it  is  necessary  that  his  residence  and  occupation  should  be  accurately 
deeciibed.  A  misdescription,  however,  to  be  fatal,  must  be  one 
which  is  calculated  to  mislead  creditors.    Thus,  if  it  is  but  a  slight 
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one,  and  one  which  is,  on  the  face  of  it,  evidently  a  mistake  and 
would  deceive  nobody,  it  will  not  invalidate  the  bill.  For  instance, 
where  New  Street,  Blackfriars,  was  stated  to  be  in  the  county  of 
Middlesex,  instead  of  in  the  city  of  London,  it  was  held  that  thia 
misdescription  of  the  grantor's  residence  did  not  invalidate  the  bilL 
{Hewer  v.  Cox.)  But  where  the  number  of  the  house  in  a  street 
was  incorrectly  stated,  it  was  held  that  this  was  fatal.  {Murray  y. 
Mackefizie ;  see  also  Blount  v.  Harris.)  It  has  been  held  that  the 
residence  meant  by  the  act  is  the  place  where  the  person  carries  on 
his  business  and  where  he  can  be  found  during  the  day,  and  not 
the  place  where  he  merely  sleeps.  (See  Attenboro  v.  Thomp9on.) 
If  the  grantor  has  more  than  one  place  of  residence,  it  is  not  neoes- 
sary  to  mention  them  all,  but  his  principal  place  of  occupation  or 
business  should  be  selected.  (See  Ex  parte  National  Mercantile 
Banky  Be  Haynes,)  The  place  of  residence  to  be  given  is  the 
residence  at  the  date  of  the  making  of  the  affidavit,  and  this 
address  is  to  be  given  if  it  should  happen  that  the  grantor  has 
changed  his  place  of  residence  between*the  execution  of  the  affidavit 
and  the  making  of  the  affidavit.     {Button  v.  G^NeiL) 

An  accurate  description  of  the  grantor's  occupation  must  be  given. 
Thus,  it  has  been  held  that  '^  gentleman"  is  not  a  sufficient  descrip- 
tion of  a  solicitor  or  a  solicitor's  clerk  {Taunton  v.  Sanomer;  Beale^ 
V.  Tennant)^  or,  as  a  rule,  of  any  person  who  has  a  recognized  pro* 
f  ession,  business  or  avocation.  (See  Bx  parte  Hooman^  Be  0'  Connor  ; 
Allen  V.  Thompson,)  At  the  same  time  it  is  not  necessary  to  men- 
tion, when  he  is  out  of  business,  any  occupation  which  he  has  only 
temporarily  or  casually  followed.  {Smith  v.  Cheese;  Morewood  v. 
South  Yorkshire  Co.)  And  where  the  grantor  was  described  as 
"  until  lately  a  commercial  traveller,"  without  any  further  descrip- 
tion, it  was  held  insufficient.     {Castle  v.  Dournton.) 

If  there  is  a  disorepancy  between  the  descriptions  in  the  bill  and 
in  the  affidavit,  the  bill  will  be  invalidated  as  a  rule.  It  has,  how- 
ever, been  held  that  if  the  description  of  the  grantor's  residence 
or  occupation  be  insufficient  in  the  affidavit,  yet  if  the  description 
on  the  bill  be  alluded  to  therein,  the  defect  will  be  cured.  {Jones 
V.  Harris.)  But  as  to  the  result  when  no  such  allusion  is  made, 
see  Murray  v.  Mackenzie^  which  would  seem  to  show  that  the  bill 
would  in  such  a  case  be  invalidated. 

This  affidavit  must  also  state  that  the  bill  was  duly  attested  by 
the  attesting  solicitor,  which  has  been  interpreted  to  mean  that  it 
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must  state  that  he  was  present  and  witnessed  the  due  exeoution. 
If  the  affidavit  omits  to  make  this  statement  the  registration  will 
be  invalidated.  {Ibrd  v.  Kettle,)  So,  too,  if  the  affidavit  merely 
verifies  the  signature  of  the  solioitor  to  the  attestation,  and  describes 
his  residence  and  oconpation,  it  will  be  insufficient.  {Sharp  v. 
Birch.) 

As  to  the  manner  in  which  registration  is  to  be  effected,  the 
bill  with  any  schedule  or  inventory  annexed  to  it  or  referred 
to  in  it  must  be  presented  to  the  registrar  within  seven  days  of 
exeoution,  and  a  true  copy  of  the  bill,  and  of  the  schedule  or  inven- 
tory, and  of  every  attestation  to  its  execution,  and  of  the  affidavit, 
most  be  filed  with  the  registrar  at  the  same  time.  And  if  the 
bill  is  given  subject  to  any  defeasance  or  condition,  or  to  any 
deolaration  of  trust  not  contained  in  it,  such  defeasance,  &c.  is 
deemed  part  of  the  bill,  and  must  be  written  on  the  same  paper  as 
the  bill  before  registration,  and  must  be  truly  set  forth  in  the  copy 
filed.  The  functions  of  the  registrar  are  ministerial,  not  judicial, 
10  that  he  must  receive  and  file  the  papers,  though  they  are  insuffi- 
cient. (See  Needham  v.  Johnson.)  The  validity  or  otherwise  of  the 
papers  is  to  be  decided  by  the  court,  and  not  by  the  registrar.  It 
is  his  duty  to  keep  a  register  and  enter  therein  the  name,  residence 
tod  occupation  of  the  grantor  of  every  biU  filed,  and  certain  other 
particularB,  and  he  must  also  keep  an  index  of  the  names  of  the 
grantors.  If  the  registration  within  the  prescribed  time  be  acci- 
dentally omitted,  or  if  the  name,  residence  or  occupation  be  omitted 
qr  misstated,  any  judge  of  the  High  Court,  if  satisfied  that  the 
omission  or  the  misstatement  was  due  to  accident  or  inadvertence, 
can  order  it  to  be  rectified. 

As  we  said,  the  registration  is  to  be  effected  within  seven  days. 
If  this  time  expires  on  a  Sunday  or  other  day  on  which  the  regis- 
trar's office  is  closed,  the  bill  may  be  registered  on  the  next  follow- 
ing day  on  which  the  office  is  open ;  and  the  time  for  Registration 
may  be  extended  by  the  court  when  the  omission  to  register  has 
been  purely  accidental.  Before  the  seven  days  have  expired  the 
bill  is  good,  though  not  registered.  So  that  if  within  these  seven 
days  the  grantee  takes  possession  of  the  goods  he  will  get  a  good 
title  to  them,  and  this  though  the  grantor  has  meanwhile  become 
bankrupt,  or  the  goods  have  been  seized  by  an  execution  creditor. 
(See  Marpks  v.  Hartky,)    But  after  the  seven  days  have  expired, 

o.  s 
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if  the  bill  be  not  then  registered,  it  will  be  Yoid  as  against  an  exe- 
cution creditor,  notwithstanding  the  &Gt  that  the  oreditor  has  had, 
before  his  debt  was  contracted,  notice  that  the  bill  of  sale  had  been 
given.  {Edicards  v.  EdfcardsJ)  Formerly,  in  order  to  avoid  the 
necessity  of  registration,  the  device  of  giving  duplicate  bills  of  sale 
was  resorted  to.  Immediately  before  the  expiration  of  the  period 
allowed  for  the  registration  of  the  first  bill,  a  second  bill  was  given 
for  the  same  debt  and  comprising  the  same  property.  Then  agsdn, 
just  before  the  time-for  registering  this  second  bill  expired,  a  third 
bill  was  given  in  its  place,  and  so  on,  the  bills  being  renewed  from 
time  to  time,  but  always  within  the  tweniy-one  days,  the  time 
allowed  for  registration  under  the  Act  of  1854.  But  this  device 
will  now  be  of  no  use ;  for  by  the  Act  of  1878  it  is  provided  that  if 
a  second  bill  be  executed  within  seven  days  from  the  execution  of 
an  unregistered  bill,  and  indudes  the  same  chattels  or  some  of  them, 
then  if  the  second  bill  be  given  as  a  security  for  the  same  debt  or 
part  of  it,  it  shall  be  absolutely  null  and  void. 

The  Act  of  1878  provides  Uiat  the  transfer  of  a  bill  of  sale  need 
not  be  registered. 

Ite-registratum. 

Besides  registration  in  the  first  instance,  the  bill  must  be  re* 
registered  every  five  years,  or  the  registration  will  become  void. 
The  re-registration  is  effected  by  filing  an  affidavit  mentioning  the 
date  of  the  bill,  and  of  the  last  registration  thereof,  and  the  names, 
residences  and  occupations  of  the  parties  to  it,  and  stating  that  it 
is  still  a  subsisting  security.  This  affidavit  must,  if  the  grantor's 
residence  has  not  been  changed,  give  the  same  description  of  the 
grantor's  address  as  that  contained  in  the  bill  itself ;  or  if  that  is 
erroneous,  it  should  allude  to  it  as  being  so,  and  give  the  correct 
address.     ( Webster  v.  Morris.) 

By  the  Act  of  1882,  the  provisions  of  which  on  this  point  super- 
sede those  contained  in  the  Act  of  1878,  any  person  may  at  all 
reasonable  times  search  the  register  on  the  payment  of  a  prescribed 
fee,  and  subject  to  the  prescribed  regulations,  and  may  inspect, 
examine  and  make  extracts  from  any  registered  bill  without  being 
required  to  moke  any  written  application  or  to  specify  any  particu- 
lars in  reference  thereto ;  but  these  extracts  are  to  be  limited  to  the 
dates  of  execution,  registration,  renewal  of  registration,  the  names. 
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addresseB  and  oooupations  of  the  parties^  the  amount  of  the  oon^^ 
dderation)  and  other  presoiibed  partioulars. 

FroTision  is  made  for  the  entry  of  satisf action  on  its  being  proved 
that  the  debt  for  whioh  the  bill  was  given  has  been  discharged,  and 
the  registrar  may  order  a  memorandum  of  satisfaction  to  be  written 
on  any  registered  copy  of  the  bill.  Further  provision  is  made  by 
the  Act  of  1882  for  the  local  registration  of  bills  in  the  district 
county  oourts  when  the  grantor  resides  outside  the  London  bank- 
ruptcy district. 

■ 

The  liesult  of  Omisaion  to  Register  and  Re-register. 

We  will  oonclude  this  head  of  our  remarks  by  briefly  recapitu- 
latmg  the  consequences  of  non-registration  and  non-re-registration. 
These  are  that  the  bill,  though  binding  on  the  grantor,  will  afford 
the  grantee  no  security  in  the  event  of  the  grantor's  bankruptcy, 
or  of  any  process  being  issued  against  him,  but  it  will  be  absolutely 
void  as  against  his  trustee  in  bankruptcy,  and  as  against  a  sheriff's 
officer  or  other  person  seizing  any  chattels  comprised  in  it,  and  as 
against  all  persons  on  whose  behalf  writs  of  execution  against  the 
property  of  the  grantor  have  been  issued.  But  it  will  only  be  void 
as  legards  goods  or  chattels  included  therein,  which  are  in  the  pos- 
session or  apparent  possession  of  the  grantor,  at  or  after  the  filing 
of  the  bankruptcy  petition  or  the  seizure  under  the  writ  of  execution. 
As  to  what  amounts  to  ^'apparent  possession,"  we  shall  inquire  later 
on  {see  post f  p.  262).  Besides  being  good  as  between  the  parties,  if 
the  grantor  has  died  insolvent  and  his  estate  is  being  administered, 
the  bill,  though  unregistered,  will  be  good  as  against  the  unsecured 
creditors,  and  in  spite  of  the  Judicature  Acts,  the  rules  in  bank- 
ruptcy will  not  apply  in  this  case.  {Re  Knott.)  And  if  a  company 
give  an  unregistered  bill,  it  will  nevertheless  be  good  as  against  the 
Uquidator  on  the  winding-up  of  the  company.  (See  Re  Marine 
Mansions  Co.) 

When  there  are  two  bills  of  sale  comprising  the  same  property, 
or  a  portion  of  tl^em,  the  priority  of  the  one  over  the  other  will  be 
determined  by  the  priority  of  registration,  that  having  priority 
which  was  first  registered.  (See  Conelly  v.  Steer).  And  where 
chattels  were  assigned  by  bill  of  sale  to  A.,  who  did  not  register  the 
bill,  and  afterwards  a  bUl  comprising  the  same  chattels  was  given 
by  the  same  grantor  to  B.,  who  did  register  his  bill,  it  was  held 

s2 
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that  even  though  A.  had  taken  possession  under  his  unregisteTdd 
bill,  B.  was  entitled  to  the  goods,  on  the  ground  that  A.'s  bill 
was  not  registered,  and  that  the  fact  that  A.  had  taken  poissesaion 
made  no  difference.     {Lyons  v.  Tucker.) 


IV,  The  Beqnisites  of  the  Act  of  1882,  as  to  the  Contents,  Execution, 
Attestation,  and  Registration  of  Bills  of  Sale. 

T7e  must  now  turn  to  the  Act  of  1882,  and  see  what  its  require- 
ments are  as  to  the  bill  of  sale  to  which  it  applies,  t . «.,  to  bills  of 
sale  given  as  a  security  for  money  and  registered  on  or  after 
1st  November,  1882.  The  first  of  these  is  contained  in  s.  4,  which 
requires  every  bill  to  have  a  schedule  containing  an  inventory  of 
the  chattels  comprised  in  the  bill,  and  the  bill  will  only  have  effect 
in  respect  of  the  chattels  specifically  mentioned  in  such  schedule, 
and  will  be  void  except  as  against  the  grantor  in  respect  of  chattels 
not  so  specified.  And  further,  even  if  the  chattels  be  specifically 
described  in  the  schedule,  the  bill  will,  except  as  against  the 
grantor,  be  void  as  to  those  of  which  the  grantor  is  not  the  true 
owner  at  the  time  of  the  execution  of  the  bill.  (Sect.  5.)  The 
object  of  this  provision  is  of  course  to  prevent  the  mortgagiug  by 
biU  of  sale  of  after-acquired  property.  This  schedule  need  not 
oontain  a  detailed  description  of  each  article,  but  it  must  contain 
such  an  inventory  as  is  usual  in  business,  and  a  mere  general  descrip- 
tion, such  as  "  household  goods,"  is  insufficient.  {Roberts  v.  Roberts.) 

Tlie  act  next  restricts  the  power  of  the  parties  to  stipulate  at  their 
pleasure  upon  what  events  the  usual  power  to  seize  the  goods  com- 
prised in  the  bill  shall  be  exerciseable.  In  future,  the  parties  can 
only  contract  that  the  grantee  shall  have  power  to  seize  the  goods 
for  the  following  causes : — 

(1)  If  the  grantor  makes  de&ult  in  payment  of  the  money  se- 

cured at  the  time  provided  for  payment,  or  in  the  per- 
formance of  any  covenant  or  agreement  contained  in 
the  bill  and  necessary  for  maintaining  the  security  (see 
Heatherington  v.  Groome^  Bishop  v.  Beaky  and  Clemson  v. 
Towfuiefidf  which  decide  that  the  money  cannot  be  made 
repayable  on  demand  nor  a  certain  time  after  demand) ; 

(2)  If  the  grantor  becomes  bankrupt,  or  suffers  the  goods  to  be 

distrained  for  rent,  rates  or  taxes ; 
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(3)  If  the  grantor  fraudulently  either  removes  or  suffers  the 

goods,  or  any  of  them,  to  be  removed  from  the  premises ; 

(4)  If  the  grantor  does  not,  without  reasonable  excuse,  upon 

demand  in  writing  by  the  grantee,  produce  to  him  his 
last  receipts  for  rent,  rates  and  taxes  (but  see  Hammond 
V.  Hocking  J  post,  p.  262) ; 

(5)  If  execution  is  levied  against  the  grantor. 

Moreover,  when  the  grantee  has  seized,  the  grantor  may,  within 
five  days  from  the  seizure,  apply  to  the  court,  or  to  a  judge  in 
chambers,  and  such  court  or  judge,  if  satisfied  that  by  payment  of 
money  or  otherwise  the  cause  of  seizure  no  longer  exists,  may 
restrain  the  grantee  from  removing  or  selling  the  chattels,  or  make 
such  other  order  as  may  seem  just.  It  has  been  held  that  this  sec- 
tion is  retrospective,  and  applies  to  bills  of  sale  as  a  security  for 
money  registered  before  the  1st  November,  1882.    {Ex parte  Cotton.) 

This  section  is  supplemented  by  sect.  13,  which  provides  that  all 
chattels  seized  or  of  which  possession  is  taken  after  the  commence* 
ment  of  the  act,  under  or  by  virtue  of  any  bill,  shall  remain  on  the 
premises  where  seized  or  taken  possession  of,  and  shall  not  be  re- 
moved or  sold  until  after  the  expiration  of  five  clear  days  from  the 
day  they  were  seized  or  taken. 

This  section  also  applies,  by  express  enactment,  to  bills  of  sale  to 
secure  money  registered  as  well  before  as  on  or  after  Ist  November, 
1882. 

The  next  requirements  of  the  act  are  that  the  bUl  shall  (1)  be 
duly  attested ;  (2)  shall  be  registered  within  seven  days  of  execu- 
tion, or  if  executed  out  of  England,  then  within  seven  days  after 
the  time  in  which  in  the  ordinary  course  of  post  it  would  arrive  in 
England  if  posted  immediately  after  execution;  and  (3)  shall 
traly  set  forth  the  consideration.  If  these  requirements  are  not 
complied  with  the  bill  will  be  absolutely/  void  and  not  good  even  as 
against  the  grantor,  as  a  bill  would  be  under  similar  circumstances 
if  it  fell  within  the  Act  of  1878  only.     (See  Bavies  v.  Goodman.) 

Sect.  10  explains  what  is  meant  by  due  execution,  and  provides 
that  the  execution  of  the  bill  by  thov  grantor  shall  be  attested  by 
one  or  more  credible  witness  or  witnesses  not  being  a  party  to  the 
bill.  Tou  will  observe  that  attestation  by  a  solicitor,  and  the  ex- 
planation by  him  of  the  effect  thereof  to  the  grantor,  is  no  longer 
neoeesory,  except  as  to  those  bills  which  do  not  fall  within  this  act» 
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but  fall  within  the  Act  of  1878.    Eegistration  and  re-regifitration 
are  effected  in  the  same  way  as  under  the  Act  of  1878. 

Sect.  12  makes  the  sweeping  provision  that  every  bill  made  or 
given  in  consideration  of  any  sum  imder  30/.  shall  be  void.  A 
curious  case  {Davies  v.  Usher)  was  decided  under  tins  section. 
There  A.  applied  for  a  loan  of  15/.,  and  the  following  device  was 
adopted  in  order  to  avoid  the  section  and  procure  the  giving  of  a 
bill  of  sale  for  15/.,  which  would  be  valid  in  spite  of  it.  The  con- 
sideration was  stated  to  be  30/.,  of  which  15/.  was  to  be  repayable 
on  demand.  Immediately  after  the  execution  of  the  bill  the  grantee 
demanded  repayment  of  15/.,  which  was  repaid.  It  was  held  that, 
in  the  absence  of  evidence  to  show  the  transaction  was  a  sham,  the 
bill  was  valid.  But  such  a  bill  of  sale  would  now  be  held  void 
altogether,  as  it  has  been  since  decided  that  the  money  must  not  be 
repayable  on  demand.  (See  Heatherington  v.  Chroome,)  Another 
great  change  is  effected  by  sect.  9,  which  provides  that  a  bill  of  sale 
given  to  secure  money  shall  be  void,  unless  made  in  acoordanoe  with 
the  form  in  the  schedule  to  the  act.  Two  or  three  oases  have  been 
decided  imder  this  section.  Thus,  it  has  been  held  that  the  bill 
need  not  in  express  terms  state  the  rate  of  interest  to  be  paid, 
though  the  form  in  the  schedule  evidently  contemplated  that  this 
should  be  done.  ( Wihon  v.  Kirkwood.  See  also  MelMUe  v.  Stringer^ 
But  a  bill  providing  for  the  capitalizing  of  interest  was  held  void 
as  not  following  the  form.  (See  Dam  v.  Burton,)  But  where  there 
was  a  covenant  by  the  grantor  to  insure,  and  power  to  the  grantee 
to  seize  if  receipts  for  the  premiums  were  not  duly  produced,  the 
bill  was  held  good.  {Duff  v.  Valentine  and  Hammond  v.  Hocking.) 
Where  there  is  a  covenant  to  pay  the  money  secured  on  demand, 
this  does  not  sufficiently  comply  with  the  form.  (MeUviUe  v. 
Stringer ;  Heatherington  v.  Oroome,)  Nor  is  there  such  oomplianoe 
when  the  money  is  repayable  a  '^certain  time  after  demand.  (See 
Bishop  and  Son  v.  Beak;  Clemson  v.  Townsend.) 

Apparent  Possession  under  Acty  8fc, 

If  a  bill  to  which  the  Act  of  1882  applies  does  not  truly  set  forth 
the  consideration,  and  is  not  duly  attested  and  registered,  it  will  be 
absolutely  void ;  but  as  to  bills  to  which  this  act  does  not  apply, 
but  to  which  the  Act  of  1878  does,  the  omission  to  comply  with 
the  above  requirements  only  makes  them  void  as  against  certain 
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specified  persons,  and  only  as  to  goods,  &o.  in  the  possession  or 
apparent  possession  of  the  grantor.  The  8th  section  of  the  Act  of 
1878,  which  makes  this  provision,  is  now  repealed  by  the  Act  of 
1882,  so  that  the  doctrine  of  apparent  possession  will  only  apply  to 
hills  to  secure  money  registered  before  the  1st  of  November,  1882  (see 
sect.  15),  and  to  absolute  bills  of  sale,  whether  made  before  or  after 
that  date.  (See  Stciji  v.  PannelL)  A  few  words  on  the  doctrine 
ivill,  however,  be  perhaps  not  without  use.' 

When,  then,  do  goods,  &c.,  though  assigned  to  some  other  person 
by  bill  of  sale,  still  remain  in  the  possession  of  their  owner  P  It 
has  been  held  that  if  the  goods  are  delivered,  for  instance,  to  a 
banker  for  safe  custody,  or  to  a  warehouseman,  they  will  still  be 
constructively  in  the  possession  of  their  owner.  (See  Ancona  v. 
Bogen,)  But  goods  seized  in  execution  by  a  sheriff's  officer,  will 
not  be  in  the  apparent  possession  of  the  grantor  of  a  bill  of  sale 
over  them,  even  though  the  grantee  himself  has  taken  no  possession. 
{Ex  parte  Saffery.)  Such,  too,  will  be  the  case  where  the  goods 
are  in  the  custody  of  the  receiver  appointed  in  an  action,  provided 
he  has  given  the  security,  if  any,  required.  (See  Tayhr  v. 
Eckenley.)  As  to  what  is  meant  by  apparent  possession,  the  act 
provides  that "  personal  chattels  shall  be  in  the  apparent  possession 
cf  the  grantor  of  the  bill  so  long  as  they  remain  or  are  in  or  upon 
any  house,  mill,  warehouse,  building,  works,  yard,  land  or  other 
premises  occupied  by  him,  or  are  used  or  enjoyed  by  him  iu  any 
place  whatever,  notwithstanding  that  formal  possession  thereof  may 
have  been  taken  by  or  given  to  any  other  person."  In  illustration  of 
this  section  may  be  cited  the  case  of  Ex  parte  Hooman,  Here  A. 
assigned  furniture  to  B.,  and  B.  sent  someone  to  the  house  to  look 
after  it,  but  A.  continued  to  live  in  the  house  and  to  use  the  furni- 
ture. It  was  held  that  it  still  remained  in  the  apparent  possession 
of  A.  But  for  the  chattels  to  be  on  premises  occupied  by  the 
grantor,  he  must  be  the  actual  occupier  of  them,  and  not  a  mere 
tenant.  Thus,  if  the  grantor  keeps  the  key  of  the  premises,  this 
will  amount  to  primA  facie  evidence  of  his  possession.  (See  Ancona 
V.  JBogers  and  Pickard  v.  Marriage.)  Where  the  grantor  of  the 
bill  remained  in  the  house,  but  subsequently  let  it,  and  the  tenant 
actually  entered,  it  was  held  that  the  furniture  in  the  house 
ceased  to  be  in  the  apparent  possession  of  the  grantor.  {Ex  parte 
Morrison.)    But  if  the  grantee  merely  puts  a  man  in  possession, 


264         PART  II. —  MORTGAGORS  AND  MORTGAGEES. 

that  possession  will  be  deemed  formal  If  the  grantor  keeps  the 
key  of  the  house  and  goes  in  and  out  at  his  pleasure.  {Seal  v. 
Claridge.)  The  contrary,  however,  will  be  the  case  when  the 
grantee  has  obtained  exclusiye  possession  of  both  the  goods  and  the 
premises  on  which  they  are.  {Smith  v.  Wall.)  The  general  rule 
is  that  the  goods  will  be  deemed  to  be  in  the  grantor's  possession 
unless  something  has  taken  place  which  amounts  to  notice  to  the 
public  generally  that  the  grantor's  possession  has  ceased.  Thus, 
if  the  grantor  discontinues  to  reside  on  the  premises,  this  will  be 
enough  to  show  that  the  goods  thereon  are  no  longer  in  his  posses- 
sion, even  though  his  business  continue  to  be  carried  on  and  his 
name  remain  over  the  door.  {Davies  v.  Jones.)  And  if  the  grantee 
takes  possession  of  the  goods  and  advertises  them  for  sale  as  being 
the  goods  of  the  grantor,  and  that  they  are  to  be  sold  imder  a  biU 
of  sale,  this  will  amount  to  an  act  showing  that  the  grantor's  pos- 
session has  ceased,  even  though  the  goods  still  remain  in  the 
grantor's  house.  {Emanuel  v.  Bridger.)  But  a  mere  unsuccessful 
attempt  by  the  grantee  to  get  possession  of  the  goods  will  not  be 
enough.     (See  Ancona  v.  Bogera.) 

As  to  the  effect  of  registration  with  regard  to  the  "  order  and 
disposition  "  clause  of  the  Bankruptcy  Act,  it  is  sufficient'  here 
merely  to  observe  that  the  20th  section  of  the  Bills  of  Sale  Act, 
1878,  which  provided  that  the  doctrine  of  reputed  ownership  should 
not  apply  to  bills  executed  on  or  after  the  1st  January,  1879, 
provided  they  were  duly  registered  under  the  act,  is  repealed  by 
the  Act  of  1882  (sect.  15),  so  that  after  the  1st  November,  1882, 
the  doctrine  will  again  be  applicable  to  goods  comprised  in  bills  of 
sale,  given  to  secure  money  on  or  after  1  st  November,  1882,  though 
they  may  be  duly  registered;  but  as  the  order  and  disposition 
clause  now  only  applies  to  goods  used  by  the  grantor  in  the  ordinary 
course  of  his  trade  or  business,  and  not  to  the  goods  of  a  trader 
generally  (Bankruptcy  Act,  1883,  s.  44),  it  follows  that  the  grantee 
of  a  bill  in  due  form,  and  properly  attested  and  registered,  is 
protected,  even  though  he  allows  the  goods  to  remain  in  the 
grantor's  possession  until  bankruptcy,  unless  the  goods  are  goods 
used  by  the  grantor  in  his  trade  or  business.  Further,  the  holder  of 
an  absolute  bill  of  sale,  whether  registered  before  or  after  1st  No« 
vember,  1882,  if  attested  and  registered  as  required  by  the  Act  of 
1878,  is  also  fully  protected  as  against  the  trustee  in  bankruptoyy 
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even  though  the  goods  are  trade  goods ;  and  this  is  also  so  as  to 
bills  of  sale  to  secure  money  registered  before  1st  November,  1882 ; 
for  the  repeal  of  sect.  20  of  the  Act  of  1878  does  not  apply 
to  these  biUs,  the  goods  comprised  in  which  are  taken  out  of 
the  grantor's  order  and  disposition  by  the  provisions  of  the  said 
20th  section  of  the  1878  Act.  (See  JEli  Hickson  v.  Darlotc  and 
Smfi  V.  PannelL) 

The  above  consideration  of  the  two  Bills  of  Sale  Acts  will  show 
joa  that  your  freedom  in  drafting  a  bill  of  sale  is  very  much 
Testricted,  and  especially  will  this  be  the  case  when  the  bill  is 
required  by  your  client  as  a  security  for  money  advanced,  and 
absolute  bills  of  sale  of  chattels  are  extremely  rare.  In  drawing 
ft  bill  of  sale  by  way  of  mortgage,  you  should  have  before  you  the 
form  given  in  the  schedule  to  the  Act  of  1882,  and  follow  it  as  fax 
as  possible.  We  will  conclude  our  observations  on  bills  of  sale  by 
setting  out  in  full  the  statutory  form. 

FoBM  OF  Bill  of  Sale. 

This  Indentitbe  made  the  day  of  ,  between  A.  B.  of  of 

the  one  part,  and  C.  D.  of  of  the  other  part,  Witnesseth  that  in  con- 

sideration of  the  sum  of  £  now  paid  to  A.  B.  by  0.  D.,  the  receipt  of 

which  the  said  A.  B.  hereby  acknowledges  [or  whatever  else  the  coneideratton 
may  W],  he  the  said  A.  B.  doth  hereby  assign  imto  C.  D.,  his  executors, 
sdmiziistrators  and  assigns,  all  and  singular  the  several  chattels  and  things 
epedfically  described  in  the  schedule  hereto  annexed  by  way  of  security  for 
the  payment  of  the  sum  of  £  ,  and  interest  thereon  at  the  rate  of     - 

per  cent,  per  anniim  [or  whatever  else  may  he  the  rate'].    And  the  said  A.  B* 
doth  further  agree  and  declare  that  he  will  duly  pay  to  the  said  C.  D.  the 
principal  sum  aforesaid,  together  with  the  interest  then  due,  by  equal 
papnents  of  £  ,  on  the  day  of  [or  whatever  else  may  he  the 

itipulaied  times  or  time  of  paymetif].  And  the  said  A.  B.  doth  also  agree 
'vith  the  said  C.  D.  that  he  will  [here  insert  terms  as  to  insurance,  payment 
of  rmt,  or  otherwise,  which  the  parties  may  agree  to  for  the  maintenance  or 
<Ufea»ance  of  the  securityli. 

PtOTided  always,  that  the  chattels  hereby  assigned  shall  not  be  liable  to 
^sizare  or  to  be  taken  possession  of  by  the  said  C.  D.  for  any  cause  other 
than  those  specified  in  section  seven  of  the  Bills  of  Sale  Act  (1878)  Amend- 
ment Act,  1882. 

In  witness,  &o. 

Signed  and  sealed  by  the  said  A.  B.  in  the  presence  of  me  E.  F. 
[add  witnesses  name,  address,  and  descripiUm], 
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Paet  m.— lessors  and  lessees. 


CHAPTER  I. 


I 
THE  PABTIES  TO  A  LEASE.  I 


As  upon  purohaamg  land,  so  upon  taking  a  lease,  the  first  point  for 
your  consideration  will  be  the  power  of  the  intended  lessor  to  grant 
the  lease.  As  a  rule,  it  may  be  said  that  a  person  who  has  power 
to  sell  his  land,  has  also  power  to  lease  it ;  but  there  are  oases  in 
which  a  person  can  make  a  lease  although  he  cannot  dispose  of  it 
by  way  of  sale.  We  shall,  therefore,  in  the  first  place  consider  the 
powers  of  leasing  possessed  by  various  persons  who  are  under  some 
disability,  or  who  are  limited  owners  of  the  land  only. 

I.  Leases  by  and  to  Infants. 

By  the  common  law  an  infant  may  avoid  a  lease  granted  by  him 
during  his  minority  when  he  attains  full  age,  and  his  heirs  may  do 
the  same,  if  he  die  before  that  time.  Nor  could  his  guardian  grant 
a  lease  which  would  be  binding  on  him  when  he  attained  majority  ; 
and  indeed,  a  guardian  by  nature  or  for  nurture  only,  could  nuJ^e 
no  better  lease  than  one  at  will.  {Piggot  v.  Gfamish.)  But  an 
infant,  on  attcdning  twenty-one,  could  confirm  a  lease  granted  by 
himself  during  minority  (unless  it  was  one  which  was  not  beneficial 
to  him,  in  which  case  it  seems  to  have  been  considered  void  ab 
initio)  J  either  expressly  or  impliedly,  as  by  acceptance  of  rent  or  by 
mere  words  only ;  and,  according  to  the  better  opinion,  the  Infants' 
Belief  Act,  1874,  does  not  apply  so  as  to  prevent  ratification  in  sudi 
a  case.  By  a  statute,  11  Geo.  4,  c.  65,  the  court  was  empowered  to 
make  a  binding  lease  of  an  infant's  land,  and  this,  even  where  he 
was  only  seised  in  fee  in  reversion  after  a  life  estate  by  the  curtesy 
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vested  in  his  father.  (See  JRe  Litchford).  Later,  by  the  Oonvey- 
anomg  Act,  1881,  s.  41,  it  was  enaoted  that  ^'  where  a  person  in  his 
own  right  seised  of  or  entitled  to  land  in  fee  or  for  any  leasehold 
interest,  is  an  infant,  the  land  shall  be  deemed  to  be  a  settled  estate 
wifliin  the  Settled  Estates  Act,  1877." 

The  effect  of  this  is,  that  the  court  may,  under  sect.  4,  authorize 
leases  of  the  infant's  land  on  the  terms  in  that  section  contained ; 
and  direct  what  person  shall  execute  the  lease  as  lessor ;  and  the 
farther  effect  will  be  to  enable  the  infant  or  his  guardian,  under 
sect.  46,  to  make  leases  without  any  qppli^sation  to  the  court.  That 
leotion  enables  such  leases  to  be  made  by  persons  entitled  to  the 
possession  or  receipt  of  the  rents  and  profits  of  any  settled  estate ; 
and  sect.  49,  says,  that  all  powers  given  by  the  act  may  be 
exercised  by  guardians  on  behalf  of  infants.  But  on  reading 
Beot.  57  a  difficulty  occurs.  Sect.  57  provides,  inter  alia^  that  the 
provisions  relating  to  leases  authorized  by  the  act  to  be  made 
without  application  to  the  court  shall  only  extend  to  settlements 
made  after  1st  November,  1866.  It  is  difficult  to  see  how  this 
date  is  to  be  fixed  in  applying  sect.  41  of  the  Conveyancing  Act, 
1881,  to  the  Settled  Estates  Act. 

Beoourse  to  this  act,  however,  will  not  now  be  frequent,  for,  by 
sect.  59  of  the  Settled  Land  Act,  where  a  person  seised  of  land  in 
his  own  right  is  an  infant,  the  land  vnll  be  deemed  settled  land, 
and  the  t^iant  thereof  a  tenant  for  life  within  that  act ;  and  by 
sect.  60  the  powers  given  thereby  to  tenants  for  life  may  be 
exercised  on  an  infant's  behalf  by  the  trustees  of  the  settlement, 
and  if  there  are  none,  by  such  persons  and  in  such  manner  as  the 
court  may  order.  Under  that  statute,  as  we  shall  see  hereafter, 
tenants  for  life  can  make  leases  in  different  cases  for  terms  of 
ninety-nine,  sixty  and  twenty-one  years.  As  to  who  axe  the 
proper  persons  to  exercise  the  power  of  leasing  conferred  by  the 
Act  of  1882,  see  the  recent  case  of  Re  The  Duke  of  Netccastle^a 
EatateSj  from  which  it  seems  that  the  consent  of  the  infant's 
guardians  is  not  necessary. 

As  to  the  power  of  an  infant  to  accept  a  lease,  he  may  do  so, 
but  he  vnll  be  able  to  avoid  it  on  attaining  majority  {Keteey^a 
Caee),  but  he  must  make  his  election  to  do  so  within  a  reasonable 
time  or  he  will  become  liable  to  pay  the  rent  and  the  arrears  of  it, 
and  to  perform  the  covenants  contained  therein.    {If.  W.  Bail.  Co. 
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V.  MacMichaeL)  And  bj  11  Geo.  4,  o.  65,  s.  12,  leases  to  infants 
may  be  surrendered  and  renewed  under  the  direction  of  the 
Chancery  Division. 

II.  Leases  by  and  to  Persons  Hon  compotes  mentis. 

The  lease  of  a  person  non  compos  mentis  is  apparently  binding  on 
him  unless  the  lessee  knew  of  his  insanity  and  took  some  advantage 
of  it  {Moutton  V.  Camroux) ;  and  by  16  &  17  Vict,  a  113,  the 
Lord  Chancellor  may  authorize  a  lunatic's  committee  to  grant 
leases  of  his  estate;  also  under  the  Settled  Estates  Act  the 
Chancery  Division  may  grant  leases  of  a  limatic's  settled  estates, 
subject  to  the  provisions  of  that  act.  And  a  person  txon  compos 
mentis  may  take  a  lease  for  his  benefit ;  and  a  lunatic's  committee 
may,  under  16  &  17  Yict.  c.  70,  under  the  direction  of  the  Lord 
Chancellor,  surrender  leases  and  take  new  ones.  Further,  by  the 
Settled  Land  Act,  1882,  provision  is  made  by  which  leases  of  a 
settled  estate  of  which  a  lunatic  is  tenant  for  life  may  be  made  (see 
post.  Part  IV.) 

III.  Leases  by  Harried  Women. 

Married  women  can  grant  valid  leases  of  property  which  is  theirs 
for  their  separate  estate,  whether  by  law,  statute  or  otherwise.  If 
the  property  is  not  hers  for  her  separate  use,  a  lease  by  a  married 
woman  alone  is  void.  {Ooodright  v.  Stravan.)  But  a  lease  may 
be  made  by  her,  her  husband  concurring,  and  the  deed  being  ao* 
knowledged  imder  the  Fines  and  Becoveries  Act;  and  under  the 
Settled  Estates  Act,  1877,  husbands  entitled  to  estates  in  the  right 
of  their  wives  may,  with  the  leave  of  the  court,  make  leases  of  her 
land  subject  to  the  provisions  of  that  act,  and  without  such  leave 
they  may  lease  it  for  any  term  not  exceeding  twenty-one  years, 
the  lease  to  take  effect  in  possession,  and  otherwise  to  conform  to 
the  provisions  of  the  act. 

A  lease  of  the  wife's  freehold  land  not  made  under  the  powers 
of  any  statute  by  the  husband  and  wife,  or  by  the  husband  alone, 
if  by  deed,  will  be  good  during  the  coverture ;  but  the  wife  may 
avoid  it  on  the  husband's  death,  unless  she  confirms  it  either  ex- 
pressly or  impliedly.     (See  Toler  v.  Slater.)    It  seems  that  if  suoh. 
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a  lease  be  made  bj  parol  it  will  determine  of  itself  on  the  hus- 
band's death,  and  be  incapable  of  confirmation  by  the  wife.  {Parry 
T.  Hindle.)  If  the  husband  survives  the  wife  and  becomes  tenant 
bj  the  curtesy}  the  lease  will  be  valid  till  his  death,  if  the  term 
extend  so  long ;  but  if  he  do  not  become  such  a  tenant,  it  is  void 
as  against  the  wife's  heir.  {Hotce  v.  Scarrot)  As  to  leaseholds 
which  are  not  the  wife's  for  her  separate  use,  the  husband  has  full 
power  to  assign  or  sub-lease  them,  and  the  assignment  or  sub- 
demise  will  be  good  even  though  the  wife  survive  him. 

As  to  leases  to  a  married  woman,  the  old  law  was  that  she  might 
take  a  lease ;  but  it  would  be  voidable  by  her  husband,  or  after  his 
death  by  herself  or  her  heirs.  (See  Sicaine  v.  Holman.)  And  if 
she  has  separate  property,  such  property  would  become  liable  for 
payment  of  the  rent  and  performance  of  the  conditions  and  cove- 
nants of  the  lease.  If  the  lease  be  made  to  the  husband  and  wife 
jointly,  it  will  be  good  as  against  the  wife  during  the  life  of  the 
husband,  but  after  his  death  she  may  avoid  it ;  but  if  she  assent  to 
it  after  his  death  she  will  become  liable  for  arrears  of  rent  which 
became  due  during  his  lifetime. 

TJnder  the  Married  Women's  Property  Act,  1882,  it  would 
appear  that  a  married  woman  can  take  and  make  a  lease  as  if  a 
feme  sole. 

TV,  Leases  by  Copyholders. 

Copyholders,  as  we  have  previously  pointed  out  to  you,  cannot, 
except  by  a  special  custom  of  the  manor,  make  leases  for  more  than 
one  year  without  incurring  a  forfeiture  of  their  estate.  .  But  if  they 
do  make  a  demise  for  a  longer  term,  it  is  not  absolutely  void,  but 
will  be  good  against  all  persons  but  the  lord  of  the  manor,  who 
may  avoid  or  confirm  it  at  his  option.  {Doe  v.  JBousfield.)  But  the 
lord  may  empower  his  tenant  to  grant  leases  for  more  than  a 
year  by  licence,  which,  however,  is  entirely  in  his  discretion. 
(2?.  V.  Eall.) 


Y.  Leases  by  Beversioners. 

If  a  remainderman  or  reversioner  grants  a  lease  during  the  oon- 
tinuance  of  the  particular  estate  which  precedes  his  remainder  or 
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reversiony  the  lease  will  take  effect  in  possession  as  soon  as  the 
particular  estate  determines. 


VI.  Leases  by  and  to  Corporations. 

Unless  they  are  restrained  hj  statute,  corporations  may  grant 
leases,  but  they  must  in  all  cases  be  under  seal ;  if,  however,  they 
Ibe  not  under  seal,  and  the  tenant  enters  and  pays  rent  he  will  be 
able  to  hold  as  tenant  from  year  to  year  on  the  terms  of  the 
instrument,  so  far  as  they  may  be  applicable  to  such  tenancy. 
(See  Ecclesiastical  Commissioners  y.  Morral.)  As  to  eodesiastioal 
corporations,  these  are  in  some  cases  disabled  from  leasing,  and  in 
others  empowered  to  do  so  by  a  number  of  statutes  known  as 
Enabling  and  Disabling  or  Bestraining  Statutes.  On  taking  a 
lease  from  such  a  corporation  these  statutes  should  be  consulted  by 
you. 

Municipal  corporations  are  prohibited  from  granting  leases  for 
terms  exceeding  thirty-one  years,  unless  they  obtain  the  consent 
of  the  Treasury  to  grant  longer  leases,  or  unless  the  lease  is  a 
renewed  one.  But  they  may  grant  building  leases  for  terms  not 
exceeding  seventy-five  years.  (5  &  6  Will.  4,  c.  76.)  Leases 
may  be  made  to  corporations,  but  they  must  not  be  of  terms  of 
very  long  duration.  A  term  of  100  years  has  been  held  to  bring 
the  land  into  mortmain,  and  so  incur  forfeiture.  {Eaicles  v.  Mason.) 


Vn.  Leases  by  Agents. 

In  the  granting  of  a  lease,  it  very  often  happens  that  your 
negotiations  for  it  are  carried  on  without  seeing  the  owner  of  the 
land  at  all,  but  through  the  medium  of  a  land  or  house  agent.  It 
becomes  then  important  to  inquire  what  power  of  granting  leases 
such  agents  generally  possess.  If  the  agent  has  sufficient  authority, 
a  lease  granted  by  him  will  bind  his  principal ;  such  authority 
should  as  a  rule  be  a  power  of  attorney,  and  if  he  is  to  grant  leases 
by  deed,  the  power  of  attorney  must  also  be  by  deed  ;  and  what- 
ever form  his  authority  be  in,  you  must  see  that,  in  taking  a  lease 
from  him,  he  does  not  exceed  it,  for  if  he  does  so  his  principal 
will  not  be  bound,  though  he  may  subsequently  adopt  and  ratify 
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the  agent's  act  in  writing,  in  which  case  the  lease  will  become 

binding  upon  him.    In  case  the  agent  has  no  authority,  or,  haying 

one,  exceeds  it,  you  will  not  be  without  some  remedy,  for  by 

executing  a  lease  as  agent  for  another,  he  impliedly  warrants  that 

he  has  sufficient  authority  for  his  acts,  and  if  it  turns  out  that  he 

has  no  such  authority,  you  may  sue  him  or  his  representatives  for 

the  breach  of  such  warranty.     (See  Potc  y.  DaviSy  and  Colkn  y. 

WrigM.)    Another  case  in  which  you  will  have  a  remedy  against 

{he  agent  is  where  he  executes  the  lease  in  his  own  name  instead  of 

as  agent  for  and  in  the  name  of  his  principal.     (See  Clay  y. 

Southern.)     Sect.  46  of  the  Conveyancing  Act,  1881,  which  you 

will  remember  enables  the  donee  of  a  power  of  attorney  effectually 

to  exercise  it  in  his  own  name,  would  nevertheless  not  seem  to  take 

away  this  liability,  though  it  would  make  the  principal  liable 

without  the  necessity  of  having  to  bring  in  any  parol  evidence  to 

charge  him,  which  formerly  had  to  be  done  in  such  a  case.     (See 

Higgins  v.  Senior.)    As  to  the  extent  of  the  authority,  it  has  been 

held  that  a  land  agent,  as  such,  has  no  authority  to  enter  into 

agreements  for  leases  {Ridgtoay  v.  Morton)  ^  so  that  you  should  see 

that  he  has  express  power  to  enter  into  such  contracts.    Again,  it 

is  doubtful  if  a  house  agent  has  any  implied  power  to  let  persons 

into  possession,  though  but  slight  evidence  will  be  required  to  show 

that  he  has  express  power  to  do  so.     (See  Slack  v.  Crewe.)    House 

agents  for  letting  furnished  houses  whose  rent  exceed  25/.  must  be 

Koensed  under  24  &  25  Yict.  c.  21,  s.  10,  but  the  term  '^  house 

agent"  under  this  act  does  not  include  cm  agent  employed  to 

manage   landed   estates,  a  solicitor  or    a   licensed    auctioneer. 

(Sect.  13.) 


Tin.  Leases  by  Executors  and  Administrators. 

An  executor  may  make  a  demise  of  his  testator's  leaseholds,  even 
1)efore  probate,  as  he  derives  his  power  from  the  will,  not  the  pro- 
bate ;  but  an  administrator  cannot  demise  before  he  obtains  a  grant 
of  letters  of  administration,  for  it  is  from  these  that  he  derives  his 
authority.  And  a  lease  by  one  of  several  executors  is  valid,  as 
executors  have  a  joint  and  several  authority.  The  same  remark 
applies  to  administrators.    (See  Doe  v.  Hayes  and  Jacomb  v.  Hafncood^ 
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and  antCy  p.  175.)  A  lease  may  be  taken  from  an  executor  even 
though  the  term  is  speoifioaUy  bequeathed ;  but  if  you  take  a  lease 
under  such  ciroumstances  you  should  ascertain  that  the  executor  has 
not  already  assented  to  the  bequest,  for  if  he  has  done  so  he  has  no 
power  to  grant  the  lease.  (See  Fenton  v.  Clegg.)  If  the  executor 
was  a  married  woman,  the  husband  was  formerly  the  person  who 
by  law  had  the  right  to  administer,  and  he  had,  therefore,  to  be 
joined  in  the  lease,  and  the  wife  alone  could  not  make  a  valid 
lease,  for  she  could  do  no  act  in  the  administration  of  the  estate 
without  her  husband's  consent.  A  demise  by  the  husband  alone,, 
however,  was  good.  But  now,  by  the  Married  Women's  Property 
Act,  1882,  a  married  woman  can  accept  the  office  of  executor  with- 
out her  husband,  coid  therefore  will  be  able  to  make  a  lease,  and 
otherwise  act  in  the  executorship  as  if  she  were  B,feme  sole. 


IZ.  Leases  under  Powers. 

I 


It  may  happen  that  the  lessor  derives  his  right  to  grant  a  lease 
from  some  power  contained  in  a  settlement.  In  accepting  a  lease 
from  such  a  person  you  should  see  that  the  conditions  and  restric- 
tions imposed  by  the  power  are  strictly  observed.  It  has  been 
decided  that  a  person  acting  under  a  power  may  do  less  than  the 
power  warrants  him  in  doing,  and  if  he  does  more  it  wiU  at  any 
rate  be  good  to  the  extent  of  the  power  (see  Isherwood  v.  Oldknow)^ 
so  that  a  lease  granted  under  a  power,  but  exceeding  it,  will  be 
good  as  between  the  lessee  and  the  lessor,  but  may  be  void  as 
against  a  remainderman  or  reversioner.  (See  YeUowby  v.  Oower,) 
But  even  where  there  has  been  a  defective  execution,  there  is  a 
remedy  provided  by  statute ;  for  by  12  &  13  Vict.  c.  26,  s.  7,  leases 
made  under  powers  bonA  fide^  and  under  which  the  lessees  have 
entered,  but  which  are  invalid  by  reason  of  some  deviation  from 
the  terms  of  the  power,  will  be  deemed  in  equity  to  be  contracts 
for  such  leases  as  might  properly  have  been  granted ;  and  by 
13  Yict.  c.  17,  if  the  persons  against  whom  such  leases*  are  invalid 
accept  rent,  and  before  or  on  its  acceptance  sign  any  receipt, 
memorandum  or  note  in  writing  confirming  the  lease,  the  lease  will 
be  deemed  to  be  confirmed  against  them. 
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X.  Leases  under  the  Settled  Estates  Act,  1877,  and  the  Settled  Land 

Act,  1882. 

Under  the  first  of  these  acts  the  Ghanoery  Division  of  the  High 
Court  may  authorize  leases  of  settled  estates  for  any  length  of 
time ;  bnt  such  leases  must  he  granted  subject  to  certain  conditions^ 
e.g.,  ihbj  must  take  effect  in  possession,  or  within  a  year  from  the 
making  thereof ;  must  not  exceed,  for  an  agricultural  or  occupation 
lease  twenty-one  years  (thirty- five  years  in  Ireland),  for  a  mining 
lease  forty  years,  and  for  a  repairing  lease  sixty  years,  and  for  a 
buflding  lease  ninety-nine  years ;  hut  the  court  may  grant  longer 
leases  than  those  specified  where  such  is  shown  to  he  the  custom 
o!  the  district,  and  it  thinks  it  beneficial  to  the  inheritance,  ex- 
cept agricultural  leases,  which  cannot  be  granted  for  longer  than 
twenty-one  years  (thirty-five  years  in  Ireland).  Further,  the  best 
rent  must  be  reserved,  to  be  payable  half-yearly,  and  nothing  in 
the  nature  of  a  fine  is  to  be  reserved ;  the  felling  of  trees  must 
not,  except  in  special  circumstances,  be  authorized ;  and  the  lease 
mnst  be  by  deed,  and  the  lessee  must  execute  a  counterpart,  and 
there  must  be  a  condition  for  re-entry  on  non-payment  of  rent  for 
twenty-eight  days  or  less.  The  court  may  also  authorize  pre- 
liminary contracts  to  grant  leases  of  the  above  nature,  and  the 
power  to  authorize  the  leases  may  be  exercised  either  by  approving 
of  particular  leases  or  by  vesting  powers  of  leasing  in  conformity 
with  the  provisions  of  the  act  in  the  trustees  of  the  settlement. 
And  when  a  lease  is  approved  of,  the  court  may  direct  what  person 
shall  execute  the  same  as  lessor.  Application  to  the  court  must  be 
made  with  the  consents  of  certain  persons  mentioned  in  sect.  24, 
but  this  consent  may  be  dispensed  with  in  particular  cases.  (See 
sect.  25.)  If  the  specified  persons  do  not  consent  to  or  concur  in 
the  application,  notice  must  be  given  to  them,  but  this  notice 
may  also  be  dispensed  with  under  certain  circumstances.  (See 
sects.  26—29.) 

Farther,  under  the  same  act,  tenants  for  life  and  the  other 
persons  who  are  thereby  included  in  the  definition  of  a  tenant  for 
life  may,  when  the  settlement  is  made  after  the  1st  November, 
1856,  and  contains  nothing  to  the  contrary,  without  any  appli- 
cation to  the  court,  demise  their  lands,  except  the  principal  man- 

0.  T 
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Bion  house  and  the  demesnes  thereof,  for  any  term  not  exceeding 
twenty-one  years,  the  lease  to  take  effect  in  possession  or  within 
a  year  from  the  making  thereof;  to  be  by  deed;  to  reserre  the 
best  rent  without  any  fine;  to  be  without  impeachment  for  waste, 
and  to  contain  covenants  for  the  payment  of  the  rent,  and  other 
usual  and  proper  covenants,  and  also  a  condition  for  re-entiy  in 
the  case  of  the  rent  being  in  arrear  for  twenty-eight  days ;  and 
further,  a  counterpart  of  every  such  lease  is  to  be  executed  by  the 
lessee.  (Sect.  46.)  All  such  leases  will  be  valid  against  the 
persons  granting  them,  and  all  other  x>orsons  entitled  to  estates 
subsequent  to  them  under  the  same  settlement,  if  the  lands  are 
settled,  and  if  not,  against  the  wife  of  any  husband  who  grants  a 
lease  of  land  to  which  he  is  entitled  in  her  right,  and  against  all 
persons  claiming  through  or  under  the  wife  or  husband  of  the 
person  granting  the  same.  (Sect.  47.)  And  the  execution  of  any 
lease  by  the  lessor  is  to  be  deemed  sufficient  evidence  that  a  counter- 
part has  been  duly  executed  by  the  lessee.  (Sect.  48.)  This  act, 
however,  does  not  free  a  copyholder  from  the  necessity  of  having 
to  obtain  the  consent  of  the  lord  of  the  manor  to  a  lease  which 
exceeds  a  term  of  one  year  in  duration.     (Sect.  56.) 

Under  the  Settled  Land  Act,  1882,  a  tenant  for  life  (which  in- 
cludes tenants  in  tail ;  tenants  in  tail  who  are  barred  by  act  of  par- 
liament from  defeating  or  barring  their  estates  tail,  and  although 
the  reversion  is  in  the  crown,  provided  the  lands  were  not  granted 
by  act  of  parliament  for  public  services ;  tenants  in  fee  with  an 
executory  limitation  over;  persons  entitled  to  a  base  fee,  though  the 
reversion  is  in  the  crown;  tenants  for  years  determinable  on  a  life; 
tenants  pur  autre  vie  ;  tenants  in  tail  after  possibility  of  issue  ex- 
tinct; tenants  by  the  curtesy ;  and  any  person  entitled  to  the  income 
of  land  under  a  trust  or  direction  for  payment  to  him  during  his 
own  or  any  other  life),  whatever  the  date  of  the  settlement,  and 
notwithstanding  any  provision  therein  to  the  contrary,  may  lease 
the  settled  land  for  any  term  not  exceeding,  in  the  case  of  a  build- 
ing lease,  ninety-nine  years ;  in  the  case  of  a  mining  lease,  sixty 
years;  and  in  the  case  of  any  other  lease,  twenty-one  years  (or 
thirty-five  years  in  Ireland) ;  and  such  leases  may  be  granted 
"  whether  involving  waste  or  not."  The  lease  must  be  by  deed ; 
must  reserve  the  best  rent,  regard  being  had  to  any  fine  taken 
(which  seems  impliedly  to  confer  the  power  of  reserving  or  taking 
a  fine,  and  which  fine  is  by  the  Settled  Land  Act,  1884,  declared 
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to  be  "  capital  money  ") ;  it  must  contain  a  covenant  for  the  pay- 
ment of  the  rent,  and  a  condition  for  re-entry  if  the  rent  is  thirty 
days  in  arrear ;  and  a  counterpart  must  be  executed  by  the  lessee 
and  delivered  to  the  tenant  for  life. 

And  it  is  further  provided,  that  a  statement  contained  in  the 
lease  or  endorsed  thereon  respecting  any  matter  of  fact  or  of  cal- 
culation under  the  act  in  respect  of  the  lease  shall,  in  favour  of  the 
lessee  and  those  claiming  under  him,  be  sufficient  evidence  of  the 
matters  stated,  a  provision  which  will  prevent  the  making  of 
requisitions  as  to  whether  the  tenant  for  life  has  properly  exercised 
his  powers.  Special  provisions  are  made  as  to  the  conditions  upon 
vUch  biulding  and  mining  leases  may  be  granted,  and  for  these 
yon  must  consult  sects.  8  to  11.  Sect.  12  enables  the  tenant  for 
life  to  carry  into  effect  a  contract  for  a  lease  entered  into  by  his 
predecessor  in  title  to  renew  leases,  and  to  confirm  them ;  and  by 
sect.  13  he  may  accept  the  surrender  of  a  lease  with  or  without 
consideration,  and  on  surrender  of  part  of  the  land  only  the  rent 
may  be  apportioned,  and  any  new  or  other  lease  may  be  granted 
which  may  contain  additional  land.  By  sect.  14  the  tenant  for 
life  may  grant  to  copyholders  Hcences  to  lease  in  the  same  manner 
as  he  himself  is  entitled  to  do  under  the  act  with  respect  to  free- 
hold lands.  And  lastly,  before  entering  into  such  a  contract,  the 
tenant  for  life  must  give  a  month's  notice  to  the  trustees  of  the 
settlement  (of  whom  there  must  be  two),  and  also  to  their  solicitor, 
if  known  to  him,  of  his  intention  to  make  the  lease.  (Sect.  45.) 
But  by  sect.  5  of  the  Amending  Act  of  1884,  this  notice  may  be 
waived  or  curtailed  by  the  trustees. 

It  is  impossible  within  the  limits  of  a  work  on  conveyancing 
generally  to  treat  of  leases  and  conveyances  of  settled  lands  with 
anything  like  the  fulness  and  exactitude  which  the  subject  demands : 
whenever  you  are  purchasing  land  from  a  tenant  for  life,  or  taking 
a  lease  from  him  under  the  provisions  of  either  of  the  two  above 
statutes,  you  must  have  the  acts  themselves  before  you,  and  dili- 
gently study  their  provisions. 

It  will  perhaps  be  useful  for  you  to  run  over  briefly  the  old  law 
as  to  the  powers  of  tenants  in  tail,  tenants  for  life  as  to  leasing, 
including  in  the  latter  term  tenants  pur  autre  vie,  tenants  in  tail 
after  possibility  of  issue  extinct,  and  tenants  by  the  curtesy,  and  in 
dower,  whose  leasing  powers  were  very  much  similar  to  those 
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possessed  by  an  ordinary  tenant  for  life.  As  to  tenants  in  tail, 
formerly  they  could  not,  owing  to  the  provisions  of  13  Edw.  1,  o.  1, 
make  a  lease  for  a  longer  term  than  their  own  lives,  any  lease  of 
a  longer  duration  than  this  would  be  void  as  against  those  entitled 
after  the  determination  of  their  estates.  But  by  32  Hen.  8,  o.  28,  a 
tenant  in  tail  was  empowered  to  grant  leases  under  certain  re- 
strictions for  twenty-one  years,  or  three  lives,  but  such  leases  were 
binding  only  on  his  issue,  and  not  on  the  remaindermen  or  rever- 
sioners; and  the  rent  reserved  had  to  be  such  as  was  aocustom- 
ably  paid  during  that  period,  and  the  lessee  was  not  to  be  ex- 
empted from  impeachment  for  waste.  Later  on,  by  the  Fines  and 
Becoveries  Act,  a  tenant  in  tail  was  enabled,  by  a  deed  duly 
enrolled  under  that  act,  to  grant  a  lease  for  any  length  of  time, 
which  would  bind  both  the  issue  and  the  remainderman  and  rever- 
sioners ;  and  further,  to  grant  leases  for  twenty-one  years,  to  take 
effect  within  at  least  twelve  months  after  date,  and  by  which  a 
rent  of  at  least  five-sixths  of  a  rack  rent  was  reserved,  without  the 
necessity  of  enrolment.  Thus  the  law  continued  till  1856,  when 
the  19  &  20  Vict.  c.  120,  was  passed,  which,  inter  aliOj  repealed 
the  statute  of  32  Hen.  8,  and  which  was  itself  superseded  by  the 
Settled  Estates  Act,  1877. 

As  to  tenants  for  life^  they  could  not  make  any  lease  to  take  or 
continue  in  effect  after  their  decease;  such  a  lease  would  be 
absolutely  void  cmd  incapable  of  confirmation.  {Doe  v.  Butcher.) 
But  in  such  cases  the  acceptance  of  rent  by  the  reversioner  or 
remaindermen  might  amount  to  evidence  of  a  new  tenancy  from 
year  to  year  on  the  terms  contained  in  the  lease  granted  by  the 
tenant  for  life  so  far  as  they  would  apply.  (See  Comkh  v. 
Stnhhu.) 

As  to  the  powers  which  these  limited  owners  have  under  the 
Settled  Estates  Act,  1877,  and  the  Settled  Land  Act,  1882,  we 
have  already  seen  what  they  are,  and  it  is  only  necessary  to  point 
out  that  while  a  tenant  in  dower  is  expressly  included  under  the 
former  act,  she  is  not  referred  to  in  the  latter  statute. 

Tenants  for  years^  unless  restrained  by  express  agreement,  may 
make  underleases  of  their  lands,  and  a  tenant  from  year  to  year 
may  make  a  lease  for  a  term  of  years  which  will  last  until  his  own 
t^rm'  expires ;  or  he  may  underlet  from  year  to  year.    And,  in 
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both  cases,  he  will  have  a  sufficient  reversion  in  him  to  enable  him 
to  distrain  for  rent.  (See  Pike  v.  Eyre,)  As  to  a  tenant  at  will, 
if  he  makes  a  lease  it  operates  to  determine  his  own  estate  at  will, 
but  neyertheless  such  a  lease  will  be  good  as  against  himself  by 
estoppel.  (Doe  v.  Carter.)  The  same  rule  applies  to  a  tenant  at 
snSerance. 


XI.  Leases  by  Mortgagors  and  Mortgagees. 

We  have  ahneady  discussed  the  leasing  powers  of  these  persons. 
(See  anU,  Part  11.) 
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CHAPTER  II. 


THE  FORM  OF  THE  LEASE. 


I.  As  to  the  necessity  of  a  Deed. 

It  is  unneoessaxy  to  do  more  than  remind  you  that  by  the  joint 
effect  of  29  Car.  2,  c.  3,  ss.  1  and  2  and  8  &  9  Vict.  o.  106,  s.  2,  leases 
must  be  made  by  deed,  with  the  exception  of  terms  not  exceeding 
three  years  from  the  making  thereof,  and  reserving  a  rent  of  at 
least  two-thirds  of  the  annual  value  of  the  land,  which  are  valid 
though  made  by  parol.  But  it  is  not  using  too  strong  language  to 
say  that  these  statutes,  and  especially  the  latter  one^  have  practi- 
cally been,  to  a  great  extent,  set  aside  by  the  decisions  in  various 
cases.  For,  first  of  all,  it  was  held  that  where  a  lease  was  void 
under  these  statutes,  and  the  lessee  had  entered  into  possession, 
and  had  paid  or  agreed  to  pay  the  rent,  or  any  part  thereof,  he 
becomes  a  tenant  from  year  to  year  upon  the  terms  of  the  void 
lease  or  agreement  for  a  lease,  so  far  as  they  are  not  inconsistent 
with  such  a  tenancy.  {Doe  d.  Bigg  v.  Bell.)  And,  secondly,  where 
there  was  a  demise  in  writing,  but  which,  not  being  under  seal, 
was  therefore  void  as  a  lease,  it  was  held  that  when  the  tenant  had 
entered  into  possession  and  paid  rent,  the  demise  would  be  good  as 
an  agreement  for  a  lease  {Lee  v.  Smith  and  Bond  v.  Bosling),  and 
that  the  tenant  would  hold  as  tenant  from  year  to  year  upon  the 
terms  of  the  agreement,  so  far  as  applicable  to  such  a  tenancy. 
And,  thirdly,  in  the  recent  case  of  Walsh  v.  Lonsdaky  it  has  been 
held  that  by  the  effect  of  the  Judicature  Acts,  in  such  a  case  as  the 
last,  the  tenant  holds  not  merely  as  a  tenant  from  year  to  year, 
but  he  is  to  be  treated  in  every  court  as  holding  upon  the  terms 
which  he  would  have  held  had  he  received  a  valid  lease  in  pur- 
suance of  the  agreement ;  so  that  a  distress  for  the  non-payment 
of  an  instalment  of  rent  which,  by  the  agreement,  was  payable  in 
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adyanoe,  was  allowed  in  that  case.  This  case,  you  will  observe, 
oonstitutes  the  tenant  a  tenant  under  the  agreement  even  before  he 
has  paid  the  rent,  or  any  part  of  it ;  and  the  general  result  of  it 
would  seem  to  be  that  an  agreement  for  a  lease  is,  if  duly  made  in 
writing  and  followed  by  entry  of  the  tenant,  as  reliable  an  instru- 
ment, as  far  as  regards  the  validity  of  the  tenancy,  and  as  effectual  an 
insixument,  as  a  deed,  and  under  it  the  lessor  can  exercise  the  same 
rights  as  if  the  lease  had  actually  been  granted.  And  as  the  stamp 
duty  on  agreements  for  leases,  when  the  term  exceeds  thirty-five 
years,  is  less  than  the  duty  payable  on  a  lease  by  deed  for  a  similar 
term,  it  may,  in  many  cases,  be  of  advantage  to  create  the  lease  by 
agreement,  and  thus  effect  a  considerable  saving  in  expense.  But 
of  course  there  is  this  great  objection  to  a  mere  agreement,  that  you 
camiot  get  covenants  in  it  upon  which  you  will  have  a  right  to  sue 
for  twenty  years. 

An  agreement  for  a  lease  must,  under  the  4th  section  of  the 
Statute  of  Frauds,  be  in  writing,  however  small  the  length  of  the 
term  to  be  granted  by  the  intended  lease  is,  or  else  it  will  not  afford 
ground  for  an  action  for  damages ;  nor  will  it  be  specifically  en- 
foroed  tmless  taken  out  of  the  statute  by  part  performance  by  the 
lessee  of  such  a  character  as  to  render  it  impossible  for  him  to  be 
restored  to  his  original  position.  (See  Williams  v.  JEvan.)  And 
even  where  there  is  a  written  agreement  which  satisfies  the  statute 
it  will  not  be  specifically  enforced  if  it  omits  to  specify  the  time 
from  which  the  term  is  to  commence  (see  Marshall  v.  Berridge) ; 
and  an  agreement  for  a  lease  which,  if  granted,  might  immediately 
be  detennined  under  a  proviso  for  re-entry,  will  seemingly  not  be 
enforced,  but  the  decisions  on  the  point  are  somewhat  conflicting. 
(See  Jones  v.  Jones;  Crourlay  v.  Duke  of  Somerset ;  Lillie  v.  Leigh.) 
Nor  will  specific  performance  be  granted  of  an  agreement  for  a 
lease  from  year  to  year  merely  {Clayton  v.  IlUngworth)^  or  for  a 
lease  when  the  term  contracted  to  be  granted  has  expired,  or  will 
expire  before  the  judgment  in  the  action  for  specific  performance 
can  be  obtained.     {Neshitt  v.  Meyer.) 

II.  The  Contents  of  the  Lease. 

The  lease  is  usually  prepared  by  the  solicitor  of  the  lessor  at  the 
expense  of  the  lessee  {Smith  v.  Clegg) ;  but  if  the  lessor  requires  a 
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counterpart  to  be  executedi  it  will,  in  the  absence  of  stipulation,  be 
prepared  at  his  own  cost. 

As  to  the  date  and  parties  to  the  lease,  it  does  not  seem  to  be 
necessary  to  add  anything  further  here  to  what  we  have  already 
said  on  the  point  in  treating  of  these  subjects  in  a  previous  checptet. 

(1)  Recitah. 

Becitals  are  seldom  contained  in  leases,  but  they  may  be  made 
use  of  in  some  cases;  for  instance,  when  you  are  granting  an 
underlease  and  the  lessee  is  prohibited  from  granting  one  without 
the  licence  of  the  lessor,  it  may  be  advisable  to  recite  the  fact  that 
such  licence  has  been  obtained. 

(2)  ITie  Consideration, 

This  is  generally  stated  to  consist  of  the  rent  reserved,  and  the 
covenants  and  conditions  to  be  observed  and  performed  by  the 
lessee. 

(3)  Operative  Words. 

It  is  not  necessary  to  use  any  special  or  formal  words,  for  any 
words  will  be  sufficient  which  explain  the  intent  "  that  the  one 
party  shall  divest  himself  of  the  possession,  and  the  other  come 
into  it  for  a  determinate  time."  (Bac.  Abrid.)  We  have  already- 
mentioned  that  the  word  '^  demise"  creates  an  implied  covenant  for 
quiet  enjoyment,  and  discussed  the  nature  of  that  implied  cove- 
nant.    (See  ante^  p.  168.) 

(4)  Parcels. 

And  as  to  the  parcels  it  does  not  seem  necessary  to  add  anything 
further  to  the  remarks  we  have  already  made  on  the  subject  at 
p.  152. 

(5)  The  Habendum. 

The  office  of  the  habendum  is  to  specify  the  quantity  and  quality 
of  the  lessee's  estate.  And  here  the  legal  points  as  to  the  time  of 
the  commencement  and  end  of  the  tenancy  will  require  your  con- 
sideration. The  rule  is,  that  the  conmiencement  of  the  term  and 
its  duration  must  be  clearly  shown.    The  term  may  commence  at 
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a  present,  a  past  or  a  future  date.  If  it  is  to  oommenoe  from  the 
date  of  the  lease,  or  from  the  day  of  date,  the  day  mentioned 
wQl  be  held  to  be  included  or  excluded  according  to  the  intention 
of  the  parties  as  appearing  from  the  instrument.  {Piigh  v.  Duke  of 
Leeds.)  If  the  lease  has  no  date,  or  oxi  impossible  one,  as  the  30th 
of  February,  the  term  will  commence  from  the  delivery  of  the 
deed.  (See  Steek  v.  Mart  and  Clat/ton^s  case.)  But  if  a  day  of 
date  be  mentioned,  the  term  will  commence  from  that  day  and  not 
from  the  delivery  of  the  deed.  {Styles  v.  Wardle.)  If  no  date  is 
mentioned,  and  the  lease  is  not  by  deed,  the  term  will  commence 
upon  the  entry  of  the  lessee.  {Kemp  v.  Barrett.)  But  this  rule 
may  be  controlled  by  the  circumstances  of  the  case,  as  it  was  in 
Doe  Y.  Stapkton  and  Sandill  v.  Franklin.  Again,  the  day  from 
which  the  term  is  to  commence  may  be  a  past  day,  e.g.  the  lease 
may  be  dated  the  19th  July,  1851,  and  the  habendum  be  to  hold 
from  the  2dth  December,  1849,  for  a  specified  term,  and  in  such  a 
case  the  term  will  run  from  the  date  mentioned  in  the  habendum. 
{Bird  y.  Baker.)  But  under  such  a  lease  the  tenant  would  not  be 
liable  for  breach  of  covenants  committed  before  the  date  of  the 
lease.  (Jervis  v.  Tomkinson.)  Further,  the  day  for  the  commence- 
ment of  the  term  may  be  one  which  has  not  yet  arrived,  e.  g.  one 
year  after  the  date  of  the  lease  :  in  this  case  the  grantee  does  not 
become  at  once  a  lessee,  strictly  so  called,  but  has  merely  an  interesse 
termini  in  the  land,  a  right  which  may  be  assigned  by  him,  but 
which  till  he  has  entered  into  possession  gives  him  no  estate  iu  the 
land ;  so  that,  for  instance,  he  could  not  before  entiy  maintain  an 
action  for  trespass ;  and  this  would  be  the  case  even  though  the 
lease  was  made  by  bargain  and  sale  and  money  payment,  and  so 
made  to  operate  under  the  Statute  of  Uses,  which  statute,  by 
executing  the  use,  nominally  puts  the  lessee  in  possession  without 
actual  entry.     (See  Oeary  v.  Bearcroft.) 

Secondly,  the  duration  of  the  term,  or,  in  other  words,  the  time' 
for  its  expiration,  must  be  fixed ;  so  that  if  a  lease  is  made  to  A.  for 
as  many  years  as  B.  shall  live,  this  will  not  create  a  term  of  years, 
for  it  is  uncertain  how  long  B.  may  live.  But  a  term  may  validly 
be  granted  for  999  years  if  A.  shall  so  long  live ;  for  here  an 
ascertained  period  is  stated  upon  which  the  term  must  come  to  an 
end.  And  we  may  remark  here  that  a  difference  will  be  made  by 
the  use  of  the  woid  *^  and"  in  the  one  case,  and  the  word  '^  or"  in 
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the  other;  for  a  lease  for  a  term  of  years,  if  A.  and  B.  shall  so 
long  live,  will  determine  on  the  death  of  the  first  of  the  two  who 
dies ;  but  if  "  or"  had  been  used  instead  of  "  and"  the  term  would 
continue  until  the  death  of  the  survivor.     ( Vav£%  case,) 

With  regard  to  the  duration  of  the  term  you  should  note  the 
following  points: — ^A  lease  "for  years,"  without  specifying  the 
number  of  years,  will  be  a  lease  for  two  years ;  and  a  lease  "  for  one 
year,  and  so  on  from  year  to  year,"  will  be  a  lease  for  two  years  at 
least.  {Doe  v.  Green,)  When  an  option  is  given  to  determine  the 
lease  before  the  term  expires  of  itself,  and  it  is  not  stated  who  is  to 
have  that  option,  it  will  be  the  lessee  alone  who  can  exercise  it,  for 
the  rule  is,  when  the  words  are  doubtful,  that  they  shall  be  construed 
most  strongly  in  favour  of  the  grantee.  (See  Doe  y.  Dixon,) 
And  where  a  lease  was  for  twenty -one  years,  determinable,  never- 
theless,  in  seven  or  fourteen  years,  "if  the  parties  shall  so  think  fit," 
it  was  held  that  both  parties  must  concur  in  exercising  the  option. 
(Fomll  V.  Franter,) 

(6)  The  ReddeMum. 

We  next  come  to  the  reddendimi,  which  states  the  amount  of 
the  rent  reserved  and  the  times  at  which  it  is  to  be  payable.  It  is 
not  within  our  scope  to  enter  into  a  dissertation  on  the  nature  of 
rent ;  but  we  may  here  note  that  while  it  need  not  necessarily  con-* 
sist  of  money,  but  may  be  of  labour,  provisions,  services  and  the 
like,  yet  it  must  not  consist  of  part  of  the  profits  of  the  thing  de- 
mised, i,  e.  it  must  not  be  something  excepted  from,  but  something 
newly  created  or  reserved  out  of  the  premises.  (See  Doe  v.  Lock,) 
Secondly,  rent  must  be  reserved  out  of  something  upon  which  a 
distress  can  be  made  in  case  it  is  not  paid ;  so  that,  as  a  rule, 
rent  cannot  be  reserved  out  of  an  incorporeal  hereditament ;  and, 
thirdly,  rent  must  be  reserved  to  the  lessor  and  not  to  a  stranger. 
(See  Oatea  v.  Frith,)  The  safest  way,  however,  of  reserving  the 
rent  is  to  make  no  mention  at  all  of  the  person  to  whom  it  is 
reserved,  for  it  will  always  be  incident  to  the  reversion  and  payable 
to  the  holder  thereof  from  time  to  time  without  express  mention. 
(See  Whithck^s  case,)  And  lastly,  the  rent  must  be  certain  in 
amount;  but  to  the  expression  "certain"  the  maxim  *^  Id  cerium 
est  quod  certum  reddi  potest "  applies,  so  that  the  actual  amoimt 
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need  not  be  set  down  in  so  many  words  if  some  olue  is  afforded 
bj  wbich  the  exaot  amoimt  may  be  ascertained. 


(7)  Covetianis  by  the  Lessee, 

The  first  point  which  you  may  require  to  be  satisfied  on  under 
this  head  will  be  the  question  as  to  what  covenants  are  implied 
by  law.  As  we  have  already  seen,  the  use  of  the  word  "  demise" 
imports  into  the  lease  a  covenant  for  quiet  enjoyment,  and  the 
words  "  yielding  and  paying"  in  the  reddendum  imply  a  covenant 
on  the  lessee's  part  to  pay  the  rent.  (See  Rellier  v.  Casbard.)  But 
farther,  the  law  annexes  by  implication  to  every  lease  undertakings 
by  the  lessor  that  the  lessee  shall  have  the  right  to  enjoy  the 
premises  free  from  interruption,  so  that  in  a  case  where  there  is  no 
covenant  for  title  the  lessee,  if  evicted  by  some  person  having  a 
better  title  than  the  lessor,  may  sue  the  lessor  for  indemnifica- 
tion. {Styk  V.  Hearing.)  And  this  will  be  the  case  even  when 
the  demise  is  by  parol  only.     (See  Bandy  r.  Cartwright.) 

Besides  the  covenants  implied  by  the  use  of  particular  words  on 
a  bare  agreement  for  a  lease,  though  nothing  is  said  as  to  what 
covenants  the  lease  shaU  contain,  the  law  imports  into  it  certain 
covenants.  These  are  nearly  co-extensive  with  what  are  known  as 
*'  usual "  covenants,  and  include,  in  addition  to  covenants  to  pay 
the  rent,  covenants  by  the  lessee  to  pay  the  taxes  (except  land- 
lord's taxes),  to  keep  and  deliver  up  at  the  end  of  the  term  the 
premises  in  good  repair,  and  in  certain  cases  to  permit  the  lessor  to 
enter  and  view  the  state  of  the  premises  and  repairs. 

As  to  the  implied  covenant  to  pay  taxes.    The  property  tax  is 

payable  by  the  landlord,  and  he  cannot,  even  by  express  contract, 

throw  the  burden  of  it  on  the  tenant ;  for  if  the  tenant  pays  it  he 

may  deduct  it  from  his  next  rent,  and  the  lessor  is  bound  under  a 

penalty  to  allow  the  deduction,  and  any  agreement  to  pay  the  rent 

in  fall  without  allowing  such  deduction  will  be  void.     (6  &  6  Vict. 

c.  35,  ss.  73,  103.    See  hereon  Lamb  v.  Breicst^r.)    Again,  taxes 

which  will,  in  the  absence  of  agreement,  fall  on  the  landlord  are  the 

land  tax  (38  Q-eo.  3,  c.  5),  sewers  rate  (see  Palmer  v.  Erith),  poor 

rates,  where  the  premises  are  not  let  for  a  longer  term  than  three 

months  (32  &  33  Vict.  c.  41),  rent-charge  in  lieu  of  tithes  {Oriffin' 

Itoo/e  v.  Daubuz).    Other  rates,  as  a  rule,  fall  on  the  tenant.    But 

even  without  express  stipulation  a  tenant  may  become  liable  to 
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pay  all  rates  and  taxes  but  property  tax.  This  will  be  the  case  if 
a  "net"  rent  or  a  rent  "free  from  all  deductions"  is  reserved. 
(See  Bennet  v.  Wbmack ;  Parish  v.  Sleeman.) 

As  to  the  implied  covenant  to  keep  in  repair,  this  is  a  corollary 
to  the  rule  that  a  tenant  for  years  must  not  commit  waste.  As  to 
a  tenant  from  year  to  year,  he  is  liable  for  that  kind  of  waste  known 
as  voluntary  waste ;  but  he  is  only  liable  in  a  limited  extent  for 
permissive  waste,  and  he  is  not  bound  to  keep  the  premises  in  repair 
any  farther  than  to  keep  them  wind  and  water  tight  (see  Leach  v. 
Thonwa)^  and  he  would  not  be  bound  to  repair  the  premises  if  they 
were  burned  down.  {Monefall  v.  Mather.)  The  implied  liability  of 
tenants  for  fixed  terms  of  years  to  repair,  in  the  absence  of  any 
stipulation,  has  seldom  been  raised  in  the  courts ;  for  leases  for  terms 
of  years,  in  all  cases,  are  furnished  with  express  covenants  on  the 
subject,  so  that  the  implied  liability,  and  its  extent,  has  received 
but  scant  judicial  interpretation.  It  has  been  questioned  if  they 
are  liable  at  all  for  mere  permissive  waste  (see  Serney.  Bemhow) ;  but 
a  later  case  seems  to  show  that  they  would  be  liable  for  such  waste. 
(See  Telhwhy  v.  Goicer.)  In  any  case  they  are  liable  for  voluntary 
waste.  But  they  would  probably  not  be  liable  to  repair  the 
premises,  if  they  were  destroyed  by  storm  or  act  of  God  ;  and  by 
14  Geo.  3,  c.  78,  if  the  premises  are  destroyed  by  accidental  fire, 
the  tenant  will  not  be  liable,  but  he  can  apparently  make  himself 
liable  by  contract,  as  agreements  between  landlord  and  tenant  axe 
excepted.  This  statute,  however,  does  not  apply  when  the  fire  has 
been  caused  by  negligence.     {FillUer  v.  Phippard.) 

The  lessor,  we  may  here  remark,  is  under  no  implied  obligation 
to  repair  {OoU  v.  Oandy)^  or  to  rebuild  if  the  premises  are  destroyed 
by  fire,  even  though  he  has  covenanted  for  quiet  enjoyment.  {Brown 
V.  Quitter,)  Nor  is  there  any  implied  covenant  on  his  part  that 
the  premises  are  habitable  {Hart  v.  Windsor)  j  or  fit  for  the  purposes 
for  which  they  are  required  {Manchester  Bonded  Warehouse  Co.  v, 
Carr)f  unless  the  subject  of  the  lease  is  a  furnished  house,  when 
there  is  in  certain  cases  an  implied  condition  that  it  is  fit  for 
habitation.  {Smith  v.  Marrabky  Wihon  v.  Finch-Hatton^  and  Bird 
V.  Greville.)  But  in  Cheston  v.  Pofcell  it  was  held  that  this  rule 
did  not  apply  in  the  case  of  a  lease  for  as  long  a  term  as  seven 
years,  but  only  in  respect  of  letting  of  furnished  houses  for  short 
terms  or  as  lodgings. 

As  to  the  implied  covenant  for  the  landlord  to  enter  and  view  the 
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state  of  repair,  this  only  applies  when  the  tenant  has  oovenanted 
to  do  repairs.  (See  Saner  v.  Bilton.)  For  the  landlord  has  no 
light  to  go  on  the  premises  to  make  repairs  in  the  absence  of 
stipulation.     (Barker  v.  Barker.) 

The  7th  section  of  the  Conveyancing  Act,  1881,  which  you  will 
remember  enables  you  to  omit  express  mention  of  the  usual 
covenants  for  title  in  certain  cases,  does  not  apply  to  demises  for 
years  at  a  rent,  so  that  if  the  lease  is  to  contain  such  covenants  they 
most  be  expressly  inserted ;  but  it  is  not  usual  for  the  lessor  on 
granting  a  lease  to  covenant  for  title  further  than  to  give  a 
covenant  for  quiet  enjoyment. 

A  further  point  with  regard  to  the  implied  covenants  is.  How 
far  and  upon  whom  are  they  binding  P  The  rule  is,  that  covenants, 
which  are  implied  by  the  law,  run  with  the  land,  and  the  liability 
to  perform  them  will  attach  to  the  holder  for  the  time  being  of  the 
land.  But  this  rule  only  applies  to  covenants  which  the  law 
implies,  such  as  the  covenant  for  quiet  enjoyment,  which  arises 
from  the  employment  of  the  word  ^'  demise,"  and  does  not  neces- 
sarily extend  to  those  covenants  which  are  not,  strictly  speaking, 
implied  by  law,  but  only  differ  from  express  covenants  in  that  the 
meaning  of  the  parties  is  obscurely  expressed,  but  which  are  refer- 
able  to  a  tacit  agreement  between  them.  (See  Willtams  v.  BurrelL) 
And  lastly,  implied  covenants  only  bind  the  covenantor  so  long  as 
he  retains  possession  of  the  estate ;  if  he  parts  with  it,  his  liability 
under  them  as  to  future  breaches  is  gone.  (See  Hariky  v.  King 
and  Taylor  v.  Sfium.)  The  rule  with  regard  to  express  covenants 
is,  as  you  know,  that  the  lessee  or  lessor  remains  liable  on  them, 
even  after  he  has  assigned  the  term  or  reversion.  (See  Aurtol  v. 
Milk  and  Thursby  v.  Plant.) 

It  is  seldom,  however,  that  the  implied  covenants  are  relied  on 
by  the  parties,  and  in  drawing  a  lease  you  should  always  insert 
express  conditions.  These,  when  employed,  will  nullify  the  effect 
of  the  implied  covenants,  for  the  rule  is,  that  '*  expressum  cessare 
faeit  tacitumJ'  Thus  the  implied  covenant  for  quiet  enjoyment 
may  be  diminished  in  effect  by  an  express  one.  (See  Merril  v. 
Frame  and  Stanley  v.  Hayes.) 

Before  commenting  on  the  various  express  covenants  which  you 
should  insert  in  a  lease,  it  will  be  well  to  consider  how  far  these 
covenants  are  binding  on  the  covenantors,  and  the  effect  on  them 
of  the  assignment  of  the  lease,  or  of  the  reversion.    There  is  a 
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distinction    in    this    respect    between  covenants  wliioh  do,  and 
covenants  whicli  do  not,  run  with  the  land.     One  which  rons 
with  the  land  is,  as  you  know,  the  liability  to  perform  which, 
or  the  right  to  take  advantage  of  which,  passes  upon  an  as- 
fiignment.    At  common  law  covenants  ran  with  the  land,  but 
not  with  the  reversion,  so  that  on  an  assignment  of  the  reversion 
the  assignee  was  not  able  to  take  advantage  of  the  covenants 
which  the  lessee  had  entered  into  with  the  lessor.    But  now,  under 
32  Hen.  8,  c.  34,  the  assignee  of  the  reversion  can  sue  on  the 
covenants  of  the  lease  (if  at  any  rate  it  be  under  seal :  Brydget  v. 
Leicis)  as  fully  as  the  original  lessor,  and  the  same  rule  applies  to 
assignees  of  the  term.     {Elliot  v.  Johnson.)    And  further,  by  the 
Conveyancing  Act,  1881,  s.  10,  the  rent  reserved  by  the  lease,  if 
made  after  1881,  and  the  benefit  of  every  covenant  and  provision 
therein,  having  reference  to  the  subject-matter  of  the  lease  to  be 
observed  and  performed  by  the  lessee,   and  every  condition  of 
re-entry  and  other  condition  therein,  is  to  be  annexed  to  and 
incident  to  the  reversion;  and  a  similar  provision  is  made  by 
sect.  11,  that  in  leases  made  after  1881,  the  obligation  of  a  covenant 
entered  into  by  the  lessor,  and  having  reference  to  the  subject- 
matter  of  the  lease,  shall,  as  far  as  he  has  power  to  bind  the 
reversionary  estate  immediately  expectant  on  the  term,  be  incident 
to  that  reversionary  estate ;  and  each  of  these  sections  contains  a 
provision  that  the  assignee  of  the  reversion  in  the  one  case  shall 
have  the  right  to  enforce  and  take  the  benefit  of  the  lessee's 
covenants  and  conditions,  and  that  the  lessee  in  the  other  shall 
have  the  right  to  enforce  and  take  the  benefit  of  the  lessor's 
covenants  against  the  assignee  of  the  reversion,  notwithstanding 
that  the  reversionary  estate  is  severed.    The  event  of  severance 
of  the  reversion  had  already  been  provided  for  as  far  as  regards 
t/ie  condition  of  re-entry  for  non-payment ,  of  renty  but  no  farther, 
by  sect.  3  of  22  &  23  Yict.  c.  35.    Before  that  act,  a  grantee  of 
part  of  the  reversion  expectant  on  a  lease  could  not  take  advantage 
of  any  condition  in  the  lease ;  for  it  was  a  theory  of  the  law  that 
a  condition  was  not  divisible  or  apportionable.     {Bumpor^s  case,) 
By  sect.  3  of  22  &  23  Vict.  c.  35,  it  was  provided  that,  where  the 
reversion  was  severed  and  the  rent  legally  apportioned,  the  assignee 
of  each  part  of  the  reversion  should  have  the  benefit  of  all  con- 
ditions or  powers  of  re-entry /or  non-payment  of  rent  just  as  if  those 
conditions  had  been  specially  reserved  to  him  to  secure  the  pay- 
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ment  of  the  portion  of  the  rent  to  which  he  became  entitled  after 
the  assignment.  This  provision,  then,  is  extended  by  the  latter 
parts  of  sub-sect.  1  of  sect.  10^  and  sub-sect.  1  of  sect.  11^  to  all 
conditions,  and  it  applies  even  when  the  rent  has  not  been  legally 
apportioned.  Both  these  sections  only  apply  to  leases  made  after 
the  commencement  of  the  act. 

Scot  12  makes  a  provision  as  to  the  apportionment  of  conditions 
on  severance  of  the  reversion  expectant  on  any  lease,  and  enacts 
that  where  the  reversion  is  severed  the  conditions  of  re-entry,  &c. 
contained  in  the  lease  shall  be  apportioned,  and  that  the  owners 
of  each  part  of  the  severed  reversion  shall  be  able  to  take  advan- 
tage of  them  as  if  each  severed  reversionary  estate  had  been  the 
only  reversionary  estate  expectant  on  the  lease.  It  contains 
similar  provisions  that  the  conditions  are  to  be  apportioned  in 
cases  where  part  only  of  land  comprised  in  a  lease  has  been  for- 
feited and  another  part  remains  subject  to  the  lease.  Here  the 
lessor  may  take  the  benefit  of  the  condition  of  re-entiy  (which,  by 
the  terms  of  the  lease,  related  to  the  whole  of  the  land,  part  of 
which  has  been  forfeited,  and  which,  as  conditions  were  not 
formerly  apportionable,  would  have  been  lost  by  such  forfeiture) 
by  entering  on  the  part  of  land  which  still  remains  unf  orf  eited. 
This  section  extends  sect.  3  of  22  &  23  Yict.  c.  35,  which,  as  before 
mentioned,  only  related  to  conditions  of  re-entry  for  non-payment 
of  rent,  and  only  when  the  rent  had  been  legally  apportioned. 

The  rule  then  is,  that  all  express  covenants  which  run  with 
the  land  will  bind  the  assignee,  or  may  be  taken  advantage  of 
by  him  although  he  is  not  named.  {Martyn  v.  Clue.)  As  to 
what  covenants  run  with  the  land,  we  must  refer  you  to  Spencer^ a 
ease,  and  the  notes  which  you  will  find  appended  thereto  in  1  Sm. 
L.  Cas.  60.  Thus  the  covenants  by  the  lessor  for  quiet  enjoyment, 
for  further  assurance,  for  renewal,  and  as  to  repair,  will  bind  the 
assigns,  though  they  be  not  mentioned ;  and  so  will  the  lessee's 
covenants  to  pay  rent,  to  repair,  to  cultivate  the  land  in  some 
particular  way,  to  reside  on  the  land,  to  insure,  and  other  cove- 
nants of  a  similar  nature.  Again,  though  the  covenant  is  one 
which  does  not  run  with  the  land,  yet  the  assign  may  in  some 
cases  be  bound  by  being  expressly  named ;  but  this  will  only  be 
the  case  with  covenants  to  do  something  new  upon  the  land 
demised,  as,  for  instance,  to  build  a  wall  or  a  house  on  it,  or  a 
covenant  not  to  assign  without  licence.     {Wtlliama  v,  Earle,) 
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Lastljy  there  aie  some  covenants  which  will  not  bind  the  assigns, 
even  when  thej  are  expressly  mentioned.  Such  covenants  are 
those  which  relate  to  something  wholly  collateral  to  the  land 
demised,  as  a  covenant  to  build  a  wall  on  some  other  land  of  the 
lessor's  not  comprised  in  the  demise.     (See  Spencer^s  case,) 

But  you  must  bear  in  mind  the  important  point  that  the  lessee 
may  in  some  cases  be  bound  by  covenants  which  do  not  run  with 
the  land,  and  that  the  assignee  of  a  lease  may  be  similarly  so 
bound,  though  the  covenant  is  one  in  which  the  assigns  are  not 
expressly  mentioned ;  for  a  covenant  which  does  not  run  with  the 
land  will  nevertheless  be  binding  on  the  lessee  if  he  has  notice  of 
it.  So  that  if  the  lessor  has  entered  into  any  restrictive  covenants 
with  the  lessee,  e.  g,  that  the  adjoining  land  shall  not  be  bmlt  upon 
except  in  a  particular  manner,  a  purchaser  of  the  adjoining  land 
from  such  lessor  will  be  bound  by  that  covenant  if  he  has  notice  of 
it.  (See  Tulk  v.  Moxhay.)  And  as  the  law  deems  that  an  intended 
lessee  is  to  be  taken  in  all  cases  as  having  notice  of  the  lessor's 
title,  he  will  be  boxmd  by  any  restrictive  covenants  which  the  latter 
has  entered  into  with  owners  of  adjoining  property,  so  far  as  they 
bear  on  the  enjoyment  of  the  property  demised.  (See  Wikon  v. 
Hart  and  Patman  v.  Harland.)  And  the  assignee  of  a  lease  who 
has,  at  the  time  he  acquired  his  interest  in  the  premises,  notice  of 
any  covenant  affecting  the  premises,  will  be  bound  by  that  cove* 
nant.  (See  Luker  v.  Dennis.)  And  an  under-lessee  and  his  assigns 
are  bound  by  covenants  in  the  head  lease  if  they  had  a  fair  oppor- 
tunity of  inspecting  it.  {Hyde  v.  Warden.)  And  an  under-lessee 
will  be  bound  by  covenants  in  the  assignment  of  the  original  lease, 
although  he  has  had  no  notice  of  them,  and  although  the  person  to 
whom  the  covenant  was  made  has  no  reversion.    {Clements  v.  Wells.) 

As  to  the  wording  of  express  covenants,  it  will  now  be  un- 
necessary, in  consequence  of  sects.  10  and  58  of  the  Conveyancing 
Act,  1881,  to  add  the  words  '^  heirs,  executors,  administrators,  and 
assigns,"  after  the  name  of  the  covenantee ;  and,  in  consequence  of 
sect.  59,  the  words  '^  heirs,  executors  and  administrators,"  after  the 
name  of  the  covenantor ;  and,  in  consequence  of  sect.  11,  the  lessor 
need  not  expressly  bind  his  assigns.  As  to  the  question  whether 
the  lessee  should  covenant  for  his  assigns,  we  have  seen  that  his 
assigns  will  be  bound,  though  not  named,  except  where  the  covenant 
is  one  which  concerns  a  thing  not  in  esse  to  be  done  on  the  land 
demised.    Here  the  assigns  will  be  bound  only  when  mentioned^ 
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or  if  they  have  notice.    (But  it  has  been  doubted  if  they  will  be 
bound  by  such  ooTenants  even  if  mentioned :  see  Minshall  v.  Oakes.) 
But,  as  assignees  of  leases  will  nearly  always  have  notice  of  the 
lessee's  title,  the  word  assigns  might  be  omitted,  but  perhaps  it  is 
the  better  oourse  to  bind  the  assigns  by  expressly  mentioning  them. 
Sometimes  the  parties  have  agreed  that  the  lease  shall  contain 
all  usual  and  proper  covenants  and  provisoes.    It  will  then  be  your 
duty  to  ascertain  what  is  meant  by  "  usual "  covenants,  &o.   When 
a  dispute  arises  between  the  parties  as  to  what  is  to  be  included 
under  this  expression,  it  becomes  a  question  for  a  jury  to  settle  the 
meaning  of  the  word  "  usual."  (See  Bennett  v.  Womack  and  Brookes 
y.  Dn/sdale,)     Some  covenants  have  been  dearly  settled  by  law  to 
come  within  the  description  of  "usual  covenants,"  while  others 
may  be  "  usual "  with  reference  to  some  custom  of  the  district  in 
which  the  premises  are  situate,  or  by  the  custom  of  some  particular 
trade,  or  by  other  circumstances.     The  following  covenants  are 
clearly  usual : — ^A  covenant  by  the  lessor  for  quiet  enjoyment  till 
de&ult.   {ffall  V.  Citt/  of  London  Brewery,)    Covenants  by  the  lessee 
to  pay  the  rent  and  tenant's  taxes,  to  keep  and  deliver  up  the 
premises  in  good  repair  and  to  permit  the  lessor  to  inspect  them,  to 
eoltivate  the  land  in  accordance  with  good  husbandry,  and  a  con- 
dition of  re-entry  for  non-payment  of  rent,  are  usual  conditions. 
But  a  proviso  that,  if  the  premises  are  destroyed  by  fire  or  tempest, 
the  lessor  shall  repair,  or  else  the  lessee  shall  be  at  liberty  to  quit 
the  premises  and  be  discharged  from  the  payment  of  rent,  is  not  a 
usual  one.     {Doe  v.  Sandham.)     Nor  are  the  following  usual  cove- 
nants or  provisoes : — A  clause  for  forfeiture  or  re-entry  on  the 
bankruptcy  of  the  lessee  {Hyde  v.  Warden)  y  or  on  the  breach  of  any 
of  the  covenants  {HodgMnaon  v.  Crowe) ;  a  covenant  in  restraint 
of  trade  {Propert  v.  Barker) ;  a  covenant  not  to  assign  without 
licence  {Hampshire  v.  Wtckens  ;  Church  v.  Brown  and  Henderson  v. 
Hey) ;  a  covenant  to  leave  assignments  and  underleases  with  the 
lessor's  soUdtor  for  registration  {Brookes  v.  Drysdak) ;  a  covenant 
on  the  lease  of  a  public-house  that  the  tenant  shall  do  nothing  to 
forfeit  the  licence  {Mawe  v.  Hindmarsh) ;  a  covenant  to  insure.    (See 
Cosser  v.  Collinge.)     And  where  the  lessee  agreed  to  covenant  to 
keep  the  premises  in  good  repair,  it  was  held  that  he  was  not  entitled 
to  have  the  general  covenant  qualified  by  the  words  "  damages  by 
fire  or  tempest  only  excepted."     {8harpe  v.  Millington.) 

0.  u 
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We  now  propose  to  examine  the  rights  and  liabilitieB  of  the 

parties  under  some  of  the  more  usual  covenants  somewhat  mora  in 

detaiL 

Covenant  to  pay  Ment. 

Bent  becomes  due  on  the  first  moment  of  the  day  appointed  for 
payment  thereof,  and  if  it  is  not  paid  by  midnight  of  the  same  day 
it  becomes  in  arrear.  {Dibbk  y.  Bowater.)  But  before  the  lessor 
can  re-enter  for  non-payment  of  rent  he  must  make  a  demand  for 
it  before  sunset  so  as  to  enable  the  tenant  to  have  soffioient 
light  by  which  to  count  the  money  {Duppa  v.  Mayo)^  but  see 
post^  p.  303.  The  payment  should  be  made  in  cash,  but  any 
other  mode  of  payment  will  be  good,  e,  g.^  by  cheque  or  by  post  if 
it  is  authorized  by  custom,  or  by  the  previous  course  of  dealing 
between  the  parties.  (See  Hough  v.  May.)  But  even  where  a  bill 
of  exchange,  promissory  note,  or  a  bond  is  given  in  payment,  the 
debt  arising  out  of  the  liability  to  pay  the  rent  is  not  thereby  ex- 
tinguished or  merged  therein,  so  as  to  supersede  the  lessor^s  right 
to  distrain.  The  proper  place  to  make  the  payment  is  upon  the 
land  or  premises  demised ;  but  if  there  is  an  express  covenant  to 
pay  the  rent,  it  is  the  duty  of  the  tenant  to  seek  the  landlord  out, 
wherever  he  may  be,  and  to  make  the  payment  to  him.  {Saldane  v. 
Johnson.)  The  payment  should  be  made  to  the  lessor  in  person,  or 
to  his  authorized  agent,  or  at  least  to  a  person  to  whom  the  tenant 
has  previously  paid  it,  with  the  approval,  tacit  or  express,  of  the 
landlord,  and  a  payment  to  his  wife  will  not  be  good  unless  the 
lessee  can  show  that  she  had  his  authority  like  any  other  agent  to 
receive  it.  {Brown  v.  Potoell.)  If  the  lessor  mortgage  the  pre- 
mises subsequent  to  the  demise,  the  lessee  can  nevertheless  go  on 
paying  the  rent  to  him  until  he  receives  notice  from  the  mortgagee 
requiring  the  payment  to  be  made  to  him.  {Trent  v.  Hunt.)  As 
we  have  seen,  the  tenant  may  deduct  any  property  tax  which  he 
has  paid  from  his  next  rent ;  and  so  also  if  called  upon  to  pay  any 
tax  or  rate  which,  though  leviable  in  the  first  instance  on  the  occu- 
pier of  the  premises,  is  ultimately  payable  by  the  landlord,  he  may 
deduct  these ;  but  in  all  cases  the  deduction  must  be  made  from  the 
instalment  of  rent  paid  next  after  the  payment  of  such  taxes  or 
rates.  They  cannot  be  afterwards  deducted  or  even  recovered 
from  the  landlord  by  action.  {Cumming  v.  Bedhorough.)  Even 
where  the  premises  are  destroyed  by  fire  the  tenant,  in  the  absence 
of  stipulationy  must  pay  the  rent  in  full  {Pindar  v.  Ainsky),  and 
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for  tbis  reason  you  should,  in  the  interests  of  the  tenant,  always 
take  care  to  exempt  him  by  express  contract  from  this  liability. 
Bat  the  rent  wiU  be  enidrely  suspended  if  the  tenant  is  evicted  by 
the  landlord  until  such  time  as  he  is  reinstated  into  possession. 
Under  the  covenant  for  the  pajonent  of  rent  the  landlord's  remedy 
is  by  action.  He  has,  in  addition  to  this,  a  more  efficacious  remedy 
at  common  law — by  distress.  But  he  cannot  exercise  both  these 
rights  concniTently.  If  he  has  distrained  he  cannot  sue  on  the 
covenant  until  he  has  realized  the  distress,  even  though  it  is  insuffi- 
cient to  satisfy  the  rent.  {Lehain  v.  PhilpotL)  But  if  after  the 
completion  of  the  distress  it  be  found  insufficient  he  may  then  sue 
on  the  covenant  for  the  balance.  {Lear  v.  JEdmonck.)  Six  years' 
arrears  of  rent  may  be  recovered  (3  &  4  Will.  4,  c.  27),  and  the 
action  may  be  brought  at  any  time  within  twelve  years  after  the 
rent  became  in  arrear.     (36  &  37  Vict.  o.  57.) 

As  to  the  remedy  by  distress,  we  must  refer  you  for  details  to 
some  work  specially  treating  of  the  subject  of  landlord  and  tenant, 
such  as  those  of  Woodf  all  or  Smith.  The  limits  of  our  work  will 
not  permit  us  to  do  more  than  to  enumerate  in  the  briefest  manner 
the  following  points  on  the  subject : — 

(1)  There  must  be  an  actual  existing  demise  at  a  fixed  rent  to 
make  the  right  available.  But  the  case  of  Walsh  v.  Lomdale^  which 
we  have  already  referred  to  (a;2^^,p.278),  shows  that  a  distress  can  be 
made  under  a  mere  agreement  for  a  lease  if  the  tenant  has  entered. 

(2)  The  lessor  may  distrain  so  long  only  as  he  has  a  reversion  in 
himself.  If  he  assigns  his  reversion  he  cannot  distrain  for  arrears 
due  before  the  assignment. 

(3)  Certain  tilings  on  the  demised  premises  are  absolutely  pro- 
tected from  distress,  and  certain  other  things  are  conditionally 
privileged,  t.^.,  they  cannot  be  taken  if  there  is  other  sufficient 
distress  upon  the  premises.  In  the  first  class  come  animals  ferm 
naturm^  things  in  actual  use,  things  belonging  to  a  third  party,  but 
left  with  the  tenant  to  be  wrought  on  in  the  way  of  his  trade, 
fixtoies,  perishable  articles,  loose  money,  things  in  custodia  kgis, 
the  goods  of  a  lodger. 

In  the  second  class  come  the  instruments  of  a  man's  trade  or 
profession,  and  beasts  of  the  plough^  sheep  and  implements  of 
husbandry. 

The  only  one  of  these  privileged  axtides  on  which  we  shall  offer 

u2 
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any  remarks  is  goods  of  a  lodger.  These  were  not  privileged 
at  common  law,  and  may  primd  facie  be  seized  at  the  present 
day ;  but,  by  34  &  35  Vict.  c.  79,  if  a  lodger's  goods  are  seized 
for  arrears  of  rent  due  from  his  immediate  landlord  to  the  superior 
lessor,  the  lodger  may  serve  the  last  named  with  a  notice  in 
writing  setting  forth  that  the  tenant  in  default  has  no  right  to 
the  goods  seized,  but  that  they  belong  to  the  lodger;  and  also 
setting  forth  what  rent  the  lodger  owes  to  the  tenant :  and  he  may 
then  pay  to  the  superior  landlord  the  rent  he  so  owes,  and,  if  the 
distraining  lessor  thereafter  seizes  his  goods  (which  are  to  be 
specified  in  an  inventory  annexed  to  the  declaration),  he  will  be 
guilty  of  an  illegal  distress,  and  the  lodger  may  obtain  restitution 
of  the  goods  by  applying  to  a  stipendiary  magistrate  or  to  two 
justices,  and  may  also  sue  for  damages.  A  person  m^y  be  a 
"lodger"  though  his  landlord  occupies  only  a  room  in  the 
basement  and  some  attics.  {Phillips  v.  Henaon.)  It  has  been 
recently  held  that  the  lodger  must,  to  protect  himself,  give  this 
declaration  each  time  his  goods  are  seized.  {TJiwaites  v.  Wilding^ 
Animals  being  agisted  could  formerly  be  distrained;  but  now,  by 
the  Agricultural  Holdings  Act,  1883  (which  only  applies  to  agri- 
cultural and  pastoral  holdings  and  to  holdings  held  as  market 
gardens),  they  are  privileged  sub  modoy  that  is  to  say,  they  cannot 
be  taken  until  after  other  goods  available  having  been  exhausted, 
and  then  only  for  what  is  due  for  the  feeding.  Under  the  same 
act  animals  on  the  premises  solely  for  breeding  purposes,  and  ma- 
chinery on  hire  for  use  in  business,  are  absolutely  privileged. 

(4)  The  distress  must,  as  a  rule,  be  levied  on  the  demised 
premises.  But  to  this  rule  there  are  certain  exceptions.  Thus, 
(a)  The  crown  may  distrain  on  other  lands  of  the  tenant  than  those 
demised,  (b)  If  the  lessor  coming  to  make  a  distress  sees  cattle 
on  the  land,  and  the  tenant  to  avoid  the  distress  drives  them  off 
the  land,  the  landlord  can  follow  them  and  distrain  them,  (o)  By 
8  Anne,  o.  14,  and  11  Gheo.  2,  o.  19,  if  a  tenant  fraudulently  or 
clandestinely  remove  his  goods  after  the  rent  has  become  payable 
to  avoid  a  distress,  the  landlord  may  within  thirty  days  follow  and 
distrain  those  goods  wherever  he  may  find  them. 

(5)  A  distress  cannot  be  made  till  the  rent  is  in  arrear,  i. «.,  till 
after  midnight  of  the  day  upon  which  it  becomes  payable. 

(6)  It  must  be  levied  during  the  continuance  of  the  tenancy,  or, 
by  8  Anne,  c.  14,  within  six  months  after  the  expiration  thereof, 
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provided  that  the  landlord's  title  is  still  subsisting  and  the  tenant 
is  still  in  possession.* 

(7)  The  distress  must  he  made  between  sunrise  and  sunset. 

(8)  The  entry  xmder  the  distress  must  be  peaceably  effected,  and 
an  outer  door  may  not  be  broken  in  in  order  to  obtain  access. 

(9)  Six  years'  arrears  of  rent  can  generally  be  distrained  for, 
but  for  rent  due  in  respect  of  agricultural  and  pastoral  tenancies 
not  more  than  one  year's  arrears  can  now  be  distrained.  (Agri- 
cultural Holdings  Act,  1883.) 

(10)  If  the  landlord  die  his  personal  representatiyes  have  by 
statute  a  power  of  distress.     (See  3  &  4  Will  4,  c.  42,  s.  37.) 

For  the  mode  in  which  the  distress  is  to  be  dealt  with  when 
taken,  and  the  remedies  of  the  tenant  for  a  wrongful  or  excessive 
distress,  we  must  refer  you  to  some  book  specially  dealing  with  the 
subject  of  landlord  and  tenant,  and  we  will  merely  mention  that, 
with  regard  to  agricultural  and  pastoral  tenancies  and  tenancies  of 
market  gardens,  certain  alterations  in  the  law  of  distress  have  been 
made  by  the  Agricultural  Holdings  Act,  1883.  To  this  attention 
is  called  on  a  subsequent  page.     (See  post^  p.  314.) 

Covenants  to  pay  Taxes^  8fc. 

To  what  we  have  already  said  on  this  subject  {ante^  p.  283)  we 
have  only  to  add  a  few  words  on  the  construction  which  has  been 
put  upon  various  covenants  to  pay  taxes  by  the  courts.  A  covenant 
to  pay  "all  taxes"  will  generally  extend  only  to  parliamentary 
taxes,  will  include  a  rent-charge  in  lieu  of  land  tax,  but  not 
parochial  or  sewers  rates  or  others  of  like  nature  (see  Arran  v. 
Cmp) ;  aiid  a  sewers  rate  does  not  come  within  the  description  of 
either  a  parliamentary  or  parochial  tfi«.  {Palmer  v.  Earith.)  A 
covenant  to  pay  "  taxes  and  assessments  "  vrill  not  include  a  tithe 
rent-charge,  but  such  rent-charge  will  be  included  imder  the  words 
"charges"  or  "outgoings."  (See  Lockwood  v.  Wilson  and  Parish 
V.  Sleeman.)  The  word  "  rates  "  will  include  poor  rates ;  and  the 
county  rate  vrill  be  included  under  a  covenant  to  pay  "  parochial 
taxes  and  assessments."  (JR.  v.  Aylesbury.)  Water  rate  is  included 
under  a  covenant  to  pay  "  all  rates  and  taxes."  {Spanish  Telegraph 
Co.  V.  Shepherd.)  A  covenant  to  pay  "  all  duties  which  during  the 
demise  shall  be  imposed  on  the  landlord  of  the  premises"  will 
indude  the  costs  of  paving  a  street  payable  under  the  Metropolis 
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Management  Acts.  {ITiompaon  t.  Lapwarth.)  But  a  oovenant  to 
pay  all  ''  charges  imposed  on  the  premises  "  will  not  include  the 
expenses  of  drainage  works  done  by  local  authorities  under  the 
Public  Health  Act,  1875,  as  such  expenses  are  imposed  by  the  act 
on  the  landlord  personsJly  and  not  on  the  land.  {BawKm  v.  Biggs,) 
Where  the  tenant  is  empowered  to  deduct  sewers  rate  and  land 
tax,  and  he  builds  on  the  land  bo  as  to  increase  its  rateable  value, 
he  can  only  deduct  the  rate  and  tax  on  the  original  rent.  (Smiih 
V.  Humble ;  and  see  Watson  v.  Home.)  A  covenant  to  pay  "  sewers 
rate,  main  drainage  rate,  and  all  other  taxes,  rates,  impositions  and 
outgoings  whatsoever  to  be  charged  on  the  premises,"  will  not  bind 
the  tenant  to  pay  the  costs  of  paving  done  by  a  local  board  under 
the  PubKc  Health  Act,  1875.     {Hill  v,  Edward.) 

The  Covenant  to  Repair. 

We  have  already  seen  what  are  the  obligations  of  the  lessor 
and  lessee  respectively  with  regard  to  repairs  in  the  absence  of 
stipulation.  We  now  have  to  discuss  in  brief  their  liabilities  under 
an  express  covenant  to  repair;  these  will  depend,  in  a  great  measure, 
on  the  wording  of  the  covenant. 

(1)  The  Covenant  to  Repair  by  the  Landlord. — ^When  he  expressly 
covenants  to  repair,  the  covenant  of  course  carries  with  it  the  right 
to  enter  on  the  land  and  remain  there  for  a  reasonable  time  to  exe- 
cute the  repairs.  (Saner  v.  BiUon.)  If  he  covenants  to  repair  the 
inside  of  the  demised  premises  he  cannot  be  sued  for  breach  of  the 
covenant  until  he  has  had  notice  of  the  want  of  repair,  and  has 
thereupon  neglected  to  make  them,  and  this  although  the  covenant 
contains  no  stipulation  as  to  notice.  (See  L.  8f  8.  W.  Rail.  Co.  v. 
Flower.)  And  the  fact  that  the  landlord  omits  to  make  repairs 
which  he  has  covenanted  to  make  does  not  give  the  tenant  a  right 
himself  to  make  the  repairs,  and  then  deduct  what  he  has  paid  for 
them  from  his  rent  {Weigall  v.  Waters) y  nor  does  it  give  him  any 
power  to  quit  before  the  end  of  the  term  or  without  giving  notioe 
where  that  is  necessary.     {Surplice  v.  Ibmstcorth.) 

(2)  The  Covenant  to  Rqpair  by  the  Tenant. — ^This  will  vary  with 
the  nature  of  the  property  comprised  in  the  lease;  but  as  a  rule  it 
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only  applies  to  oases  of  leases  of  houses  or  buildings.  Under  a 
covenant  to  repair  the  tenant's  liabilities  depend  upon  the  condition 
of  the  building  at  the  time  of  the  oommenoement  of  the  demise. 
For  where  an  old  and  dilapidated  building  is  leased  the  coYenant 
to  repair  is  not  to  be  construed  as  meaning  that  the  lessee  shall 
restore  it  in  a  renewed  form  at  the  termination  of  his  tenancy,  nor 
even  that  he  shall  restore  it  in  the  same  condition  as  that  in  which 
he  found  it ;  for  an  allowance  is  made  for  the  decay  resulting  as  a 
natural  effect  of  time  and  the  elements  {Outeridge  v.  Munyard) ; 
but  all  the  tenant  will  have  to  do  is  to  make  such  substantial 
repairs  as  are  necessary  to  maintain  the  building  standing.  But  if 
the  covenant  were  to  ^^keep  and  deliver  up  in  good  repair/'  he 
must  deUver  up  the  old  premises  in  as  good  repair  as  he  found 
them,  and  no  allowance  is  then  to  be  made  for  the  ravages  of  time 
and  weather.  {Payne  v.  Maine,)  And  the  tenant  wiU  be  liable 
for  dilapidations  under  this  covenant,  even  .though  the  landlord 
puUs  down  the  building  at  the  end  of  the  tenancy,  and  so  suffers 
no  real  injury.  {Inderwick  v.  Leach  and  others.)  And  further,  if 
the  covenant  is  "  to  put  the  premises  in  habitable  repair,"  then  he 
might  possibly  have  to  deliver  them  up  in  a  better  state  than  that 
in  which  he  found  them;  for  he  must  make  them  reasonably  fit  for 
the  occupation  of  that  dass  of  persons  likely  to  inhabit  them. 
{Bekher  v.  Mackintosh,) 

As  to  the  extent  of  the  covenant  to  repair,  if  it  be  a  general 
one^  it  will  oomprise^all  the  premises  on  the  demised  land,  whether 
existing  at  the  date  of  the  demise  or  erected  subsequently.  But  if 
it  be  *'  to  repair  the  buildings  demised,"  this  will  only  refer  to  the 
houses,  &o.  built  at  the  commencement  of  the  demise.  {Worcester 
School  Trustees  v.  Mawlands.)  No  subsequent  accident  or  disaster 
will  excuse  the  tenant  from  performing  the  covenant,  so  that  if  the 
premises  are  burned  down,  whether  by  accident,  neglect  or  other- 
wise, he  must  not  only  rebuild  them  {Bullock  v.  Dommit)  but  he 
must  also  go  on  paying  his  rent  just  as  if  no  fire  had  happened. 
{Belfour  v.  Weston.)  And  in  such  a  case  the  landlord  who  has 
insured  will  not  be  compelled  to  contribute  the  insurance  money 
towards  the  rebuilding  of  the  premises.  {Leed  v.  Cheetham.)  But 
the  lessee  is  not  without  remedy;  for  he  may  apply  as  a  person 
iaterested  under  14  Qeo.  3,  c.  78,  s.  83,  to  the  iosuranoe  company 
to  have  the  money  laid  out  in  the  rebuilding  or  repairing  of  the 
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premises,  provided  he  make  the  application  before  the  company 
have  actually  paid  the  moneys  over  to  the  landlord.  The  remedy 
which  the  landlord  has,  in  the  event  of  a  breach  of  this  coveiuint, 
IB  an  action  for  damages ;  but  the  lease  usually  contains  a  proviso 
giving  him  a  power  to  re-enter  for  forfeiture.  Formerly  the  tenant 
could  obtain  no  reliefi  even  in  equity,  against  a  forfeiture  for 
breach  of  this  covenant  {Hill  v.  Barclay) ;  but  now  xmder  the  Con- 
veyancing Act,  1881,  sect.  14,  the  tenant,  as  we  shall  shortly  see, 
can  obtain  relief.  (See  posij  p.  304.)  As  to  the  damages  for  the 
breach  of  covenant,  the  measure  of  these  is  the  injuiy  to  the 
marketable  value  of  the  reversion,  and  not  the  cost  necessaiy  to 
put  the  premises  in  repair.  {Mills  v.  Oxmrdiana  of  East  London) 
A  tenant  is  liable  to  pay  damages  for  dilapidations  existing  at  the 
end  of  the  lease  owing  to  his  neglect  to  repair,  even  though  the 
landlord's  object  is  to  pull  down  the  premises  after  the  expiration 
of  the  time.    This  was  quite  recently  decided  in  Indentick  v.  Lead* 


The  Covenant  for  Insurance. 

This  covenant  is  generally  inserted  in  leases  of  houses  and 
buildings  of  any  description.  It  is  sometimes  stipulated  that 
if  the  lessee  when  he  covenants  to  insure  makes  default  in 
paying  the  premiums,  the  lessor  shall  have  power  to  pay  them 
and  to  recover  the  same,  with  expenses,  by  distress,  as  if  they 
were  rent  in  arrear.  But  such  a  power  of  distress  woidd  most 
probably  incur  the  unpleasant  necessity  of  registering  the  lease, 
like  a  bill  of  sale,  under  sect.  10  of  the  Bills  of  Sale  Act,  1882. 
Another  alternative  is  to  secure  the  payment  of  the  premiums 
by  reserving  an  additional  rent  in  case  the  premiums  are  not  duly 
paid,  and  if  a  breach  of  the  covenant  occurs,  the  lessor  may  either 
take  proceedings  to  recover  the  additional  rent  or  may  proceed  by 
ejectment  or  otherwise  for  the  breach.  ( Weston  v.  Managers.)  The 
covenant  ought  generally  to  make  provision  for  the  laying  out  of 
the  insurance  moneys  in  the  reinstating  of  the  premises  (seeZtfMV. 
Whit^ly)y  and  if  it  is  the  lessor  who  gives  the  covenant,  the  lessee 
ought  to  be  required  to  enter  into  a  counter  covenant  not  to  do 
anything  to  increase  the  rate  of  insurance. 

As  to  what  constitutes  a  breach  of  the  covenant  to  insure^  it 
has  been  held  that  if  the  premises  are  left  uninsured  for  any  part, 
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however  small,  of  the  term,  even  though  no  fire  ooour  and  proper 
inBurances  be  afterwards  effected,  the  covenant  has  nevertheless 
been  broken.  {Penniall  v.  Harborne:)  And  if  the  covenant  pro- 
yides  that  the  instirance  shall  be  effected  in  the  joint  names  of  the 
lessor  and  the  lessee  it  will  be  broken  by  insuring  in  the  name  of 
the  lessee  alone  {Doe  v.  Gladwin) ;  but  a  similar  covenant  is  well 
performed  if  the  insurance  be  effected  in  the  name  of  the  lessor 
alone.  {Havens  v.  Middletan,)  And  further,  a  covenant  to  insure 
in  the  name  of  the  lessor  alone  is  broken  by  insuring  in  the  names 
of  the  lessor  and  the  lessee  jointly.  {See  Pefiniall  v.  Harborne.)  The 
breach  of  this  covenant  is  a  continuing  breach,  so  that  the  receipt 
of  rent  by  the  lessor  after  the  omission  to  insure  will  only  operate 
to  waive  the  breach,  so  far  as  it  has  occurred  prior  to  the  receipt  of 
the  rent.  (See  JDoe  v.  Qiadirin.)  As  to  the  statutory  enactments 
relating  to  relief  for  the  forfeiture  incurred  by  a  breach  of  this 
covenant  we  shall  speak  later  on.     {^eopoifty  p.  302.) 

Restrictive  Covenants. 

In  order  to  protect  himself,  or  to  prevent  the  property  from 
beiog  depreciated  in  value,  the  lessor  often  requires  the  lessee  to 
enter  into  covenants  which  restrict  his  right  to  use  the  property  in 
any  manner  he  thinks  fit.  Thus  the  lessee  must  sometimes  cove- 
nant that  he  will  reside  on  the  demised  premises.  Such  a  covenant 
is  good,  and  will  be  broken  by  the  lessee  doing  any  act  which 
renders  his  residence  there  impossible.  (See  Doe  v.  Hawke.)  So 
also  he  may  bind  himself  to  carry  on  a  specific  trade  on  the 
premises ;  but,  it  seems,  that  if  he  covenants  not  to  cany  on  any 
other  than  a  certain  trade  he  is  not  bound  to  carry  on  the  trade 
excepted.  (See  Doe  v.  Grant.)  In  framing  a  covenant  of  this 
nature  you  should  be  very  careful  as  to  the  terms  you  use,  for 
many  of  them  have  received  a  technical  meaning,  and  they  will  be 
strictly  construed.  Thus  there  is  a  difference  between  a  *'  trade" 
and  a  '^  business,"  the  latter  term  being  the  more  extensive  of  the 
two.  Thus,  to  keep  a  school  or  a  private  lunatic  asylum,  or  a 
''Home"  for  working  girls,  though  not  established  for  profit,  is 
a  "  business,"  but  does  not  come  within  the  meaning  of  the  word 
**  trade."  (See  Kenip  v.  Sober j  Doe  v.  Bird,  Bramwell  v.  Lang^  and 
Mh  V.  MiUer.) 
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The  following  brief  digest  of  Bome  of  the  deoisioiiB  which  have 
been  established  by  the  courts  on  the  construction  of  covenants  of 
this  nature  will  perhaps  be  useful  to  you : — 

To  carry  on  the  trade  of  a  coach-maker  is  not  a  breach  of  a 
covenant  not  to  carry  on  an  "  offensive  trade '*  {Bennet  v.  Sadler)  ^ 
nor  is  such  a  covenant  broken  by  using  the  premises  to  store  luoifer 
matches,  though  this  might  be  a  breach  of  a  covenant  not  to  cany 
on  a  dangerous  trade.  The  establishing  of  a  national  school  is  not 
a  breach  of  a  covenant  ^'  not  to  do  anything  which  might  be  a 
nuisance  "  {Harrison  v.  Good)^  and  a  brewhouse  is  not  necessarily 
a  '^  nuisance."  {Gorton  v.  Smart)  But  a  covenant  not  to  use  the 
premises  for  the  sale  of  spirituous  liquors  will  be  broken  by  a 
grocer  selling  wines  and  spirits  across  the  counter.  {Fielden  v. 
Slater.)  Technical  meanings  have  been  attached  to  the  terms 
"beer-house"  and  " beer-shop ; "  and  a  sale  of  beer  not  to  be 
drunk  on  the  premises  is  not  a  breach  of  a  covenant  not  to  use  the 
premises  as  a  "  beer-house."  {London  and  North  Western  Rail.  Co. 
V.  Garrett,  and  see  Pease  v.  CoateSy  and  also  Holt  v.  CoUyer  and 
Niclwll  V.  Fleming.)  But  a  "beer-shop"  includes  a  place  where 
beer  is  sold  for  consumption  off  the  premises.  (See  Bishop  of  St. 
Albans  v.  Batiersby ;  London^  8fc.  Co.  v.  Meld.)  A  covenant  to  use 
the  premises  as  a  private  dwelling  house  only  is  broken  by  using  it 
as  an  office  to  receive  orders  for  coal  {Wilkinson  v.  Rodgers)^  or  as 
a  ladies'  school  ( Wickendenyr.  Webster),  or  as  a  charitable  institution 
for  the  board  and  education  of  children.  {German  v.  Chapman.) 
If  the  lessee  covenants  that  the  lessor,  or  some  particular  brewer, 
shall  have  the  exclusive  right  to  supply  the  premises  with  beer,  this  is 
a  valid  covenant  {Catt  v.  Tourle) ;  but  there  is  understood  the  condi- 
tion that  good  beer  shall  be  supplied.     (See  Thornton  v.  Sherratt.) 

We  may  here  remark  that  the  lessor  may,  under  some  ciicam- 
stances,  lose  his  right  to  enforce  restrictive  stipidations.  Thus,  he 
will  so  lose  it  by  lying  by,  while  a  breach  is  being  committed,  in 
such  a  way  as  that  it  may  be  presumed  that  he  has  waived  the 
breach,  or  by  the  acceptance  of  rent  {Doe  v.  Allen)  y  especially  if  he 
has  knowledge  of  the  breach  for  a  long  time,  and  has  made  no 
objection,  and  has  received  the  rent.  (See  Gibson  v.  Doeg.)  But 
the  mere  acquiescence  in  a  trifling  breach  will  not  prevent  him  from 
exercising  his  right  under  the  covenant  to  restrain  more  extensive 
ones.     {Richards  v.  Revitt.) 
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The  lessor  sometimes  enters  into  restrictive  oovenarits :  thus,  he 
may  oovenant  not  to  let  the  adjoining  premises  for  the  carrying  on 
of  some  trade  which  the  lessee  intends  to  carry  on  upon  the  demised 
premises.  But  if,  under  such  a  covenant,'  he  does  not  bind  his 
assigns,  any  person  to  whom  he  may  let  the  premises  will  not  be 
bound  by  the  oovenant.     (See  Kemp  v.  Bird.) 

Covenants  not  to  assign  or  underlease. 

Covenants  of  this  description  are  not  ^^  usual"  covenants.  (See 
Church  V.  Brown.)  Nor  will  they  ever  become  "  usual."  (See 
Henderson  v.  Hey.)  It  seems  doubtful  if  they  run  with  the  land, 
but  they  will  bind  the  assigns  if  named.  ( West  v.  Dobbs.)  The 
ordinary  oovenant  does  not,  as  a  rule,  prohibit  assignment  altogether, 
but  generally  stipulates  that  there  shall  be  no  assignment  without 
the  written  consent  or  licence  of  the  lessor.  There  have  been  many 
decisions  on  the  point  as  to  what  will  amount  to  a  breach  of  a 
oovenant  of  this  kind :  of  course  the  question  depends  in  a  great 
measure  on  the  wording  of  the  particular  covenant.  Thus,  it  has 
been  held  that  a  condition  not  to  assign  without  consent  is  not 
broken  by  a  specific  devise  of  the  term  {Fox  v.  Swan)^  and,  in 
general,  it  will  not  be  broken  by  any  assignment  which  occurs  by 
the  act  of  law,  and  is  involuntary.  So  that  no  breach  occurs  by 
the  bankruptcy  or  liquidation  of  the  lessee,  though  the  effect 
thereof  is  to  vest  the  term  in  the  trustee  {i)oe  v.  Beavan)^  or  by  an 
execution  if,  at  least,  it  is  suffered  without  collusion  or  any  inten- 
tion to  evade  the  covenant  {Doe  v.  Carter)  y  or  by  a  compulsory 
sale  to  a  company  under  the  Lands  Clauses  Act.  {Bailey  v.  Be 
Crespigny.)  Again,  it  will  not  be  broken  by  a  mere  equitable 
mortgage  by  deposit.  {Doe  v.  Hogg.)  But  a  covenant  may  be 
worded  so  as  to  have  a  very  wide  effect,  and  if  it  be  that  the  lessee 
shall  not  do  or  permit  any  act  of  alienation,  it  will  be  broken  by 
any  act,  the  legal  effect  of  which  is  to  result  in  alienation.  (See 
Ex  parte  Eyston.)  But  a  covenant  not  to  assign  is  not  broken  by 
granting  an  underlease  unless  the  covenant  be  ^'  not  to  assign,  or 
otherwise  part  with  the  premises  for  the  whole  or  any  part  of  the 
tenn"  {Doe  y.  Worsley) ;  and  letting  as  lodgings  is  not  a  breach  of  a 
covenant  not  to  underlease.  {Doe  v.  Laming.)  But  where  partners 
were  assignees  of  a  lease  which  contained  a  covenant  not  to  assign 
without  the  lessor's  consent  in  writing,  and  upon  the  dissolution  of 
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the  partnership  one  of  the  partners  assigned  all  his  interest  to  the 
other  without  such  consent,  this  was  held  to  be  a  breach.  ( Varley 
V.  Coppard;  and  see  Finch  v.  Undericood.)  But  if  one  of  two  joint 
lessees  withdraws,  leaving  the  other  in  sole  possession  of  the 
premises,  this  would  not  be  a  breach.  {Corporation  of  Bristol  y. 
Westcott,) 

A  covenant  not  to  "  underlet"  will  apparently  prevent  an  assign- 
ment of  the  term.     (See  Greenatcay  v.  Adams,) 

Sometimes  the  covenant  is  qualified  by  stipulating  that  the  con- 
sent of  the  lessor,  while  necessary  to  the  assignment,  shall  not  be 
"  arbitrarily  withheld."  These  words  are  construed  to  mean  that  the 
consent  shall  not  be  unreasonably  or  unfairly  withheld.  The  lessee 
cannot  recover  damages  if  the  consent  be  arbitrarily  withheld,  but  if  it 
is  so  withheld,  he  is  at  liberty  to  assign  without  consent.  (See  Treloar 
V.  Bigge  and  Sear  v.  Household  Association,)  And  if  the  consent  is 
not  to  be  withheld  to  an  assignment  to  a  '*  respectable  person,"  the 
lessee  may  assign  to  such  a  person,  without  the  consent  of  the  lessor, 
and  it  will  be  no  breach  of  the  covenant.     {Hyde  v.  Warden.) 

In  order  to  give  the  tenant  a  right  to  damages  for  the  withholding 
of  the  consent  in  a  proper  case,  an  express  covenant  to  give  the 
consent  by  the  landlord  should  be  inserted  in  the  lease. 

Finally,  we  may  observe  that  no  relief  will  be  given  against  a 
forfeiture  incurred  by  the  breach  of  a  covenant  of  this  kind,  evea 
under  the  Conveyancing  Act,  1881  (seepw^,  p.  304). 

(8)  Covenants  by  the  Lessor. 

The  Covenant  for  Quiet  Enjoyment, — Such  a  covenant  may  be 
insisted  on  under  an  agreement  for  a  lease  with  the  ''usual" 
covenants  and  provisoes. 

This  covenant,  as  usually  worded,  will  only  extend  to  the  lawful 
and  not  the  wrongful  acts  of  strangers,  but  it  will  include  a  wrong- 
ful eviction  by  the  lessor  himself.     {Dudley  v.  Folliet.) 

But  if  the  lessor  covenants  against  the  acts  of  certain  specified 
persons,  a  breach  of  the  covenant  will  occur  by  a  disturb^ce  by 
such  persons,  whether  rightful  or  wrongful.  {Nash  v.  Palmer.) 
A  covenant  against  disturbance  by  the  lessor  and  all  persons 
^'  claiming  or  pretending  to  claim"  a  right  in  the  demised  pre- 
mises will  have  the  same  effect.     {Chaplin  v.  Southgate.)    But  in 
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detennining  what  amounts  to  a  breach  of  this  oovenant,  the  wording 
of  it  must  in  all  oases  be  taken  into  consideration ;  for  the  liability 
of  the  lessor  will  depend  on  the  extent  to  which  he  has  bound 
himself.  Thus,  as  we  have  already  mentioned,  he  may  by  an 
express  covenant  render  himself  subject  to  a  less  amount  of  liability 
than  he  would  be  subject  to  under  the  implied  covenant  for  quiet 
enjoyment,  or  he  may  make  his  liability  less.  Thus,  if  he  cove- 
nants as  against  the  acts  of  himself,  and  of  ^'  all  persons  claiming  by, 
through  or  imder  him,"  his  covenant  will  not  extend  to  an  eviction 
by  a  person  claiming  by  a  title  paramount  to  him  {Merril  v.  Frame) ; 
nor  will  it  include  a  person  who  claims  against  him,  as  in  the  case 
where  a  distress  is  made  on  the  premises  at  the  instance  of  a  person 
claiming  land-tax  due  from  him  before  the  demise.  {Stanley  v. 
Hayes.)  But  a  person  who  claims  xmder  a  settlement  made  by  the 
lessor  himself  is  a  person  '^  olaimiug  under"  him.  (See  Carpenter 
V.  Parker,)  The  covenant  is  not  broken  by  the  mere  trespass  by  a 
stranger ;  nor  does  such  a  trespass  operate  as  a  just  cause  for  the 
tenant  to  suspend  his  rent.  (See  Paradine  v.  James.)  Nor  is  the 
injury  caused  by  the  bursting  of  a  water-pipe  reasonably  placed 
and  properly  maintained  on  the  premises  by  the  lessor  a  breach  of 
the  covenant.  {Anderson  v.  Oppenheimer.)  Any  proceeding  in  a 
court  of  law  which  has  the  e£Pect  of  interfering  with  the  title  and 
possession  of  the  land  is  a  breach  of  the  covenant.  But  where  the 
land  was  primarily  subject  to  a  condition  against  the  carrying  on 
of  oertain  trades,  and  the  lessee  took  his  lease  without  notice 
thereof,  and  afterwards  an  injunction  was  obtained  restraining  him 
from  carrying  on  one  of  the  prohibited  trades,  it  was  held  that  the 
injunction  did  not  amount  to  a  breach  of  the  lessor's  covenant  for 
quiet  enjoyment ;  for  it  was  said  the  covenant  was  meant  to  secure 
to  the  tenant  the  title  and  quiet  possession  of  the  land,  but  not  to 
warrant  that  he  might  use  the  property  for  any  purpose  not 
specially  provided  against  by  restrictive  covenants.  {Dennett  v. 
Atherton.)  Again,  the  covenant  will  be  broken  if  the  lessor  does 
anything  in  the  assertion  of  a  right  hostile  to  the  full  enjoyment 
of  the  land  by  the  covenantee.  Thus  if  the  lease  be  of  a  water* 
course  and  the  lessor  afterwards  stop  the  water-course  up  (see 
Pomfret  v.  Ricroft)^  or  of  a  house  and  the  lessor  so  build  as  to 
darken  the  lessee's  windows  {Potts  v.  Smith)  y  or  of  a  seam  of  coal 
and  the  lessor  afterwards  so  works  the  strata  above  as  to  cause  the 
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roof  of  the  mine  to  fall  in  {Shaw  y.  SterUon),  these  will  all  be 
breaches  of  the  oovenant.  Lastlyy  we  may  obserre  that  the  breabh 
of  this  covenant  will  not  discharge  the  tenant  from  any  liability 
nnder  the  lease  except  the  liability  to  pay  rent  {Morrigon  v.  CAadwiek)^ 
for  the  lessee  has  his  action  against  the  lessor  for  the  eviotiony  and 
may  thus  obtain  satis&ction  for  any  loss  or  inconvenience  which 
he  may  have  suffered. 


(9)  Conditions  for  Re-entry  and  Forfeiture. 

In  addition  to  the  covenants  by  the  lessee,  the  lessor  generally 
takes  care  to  protect  himself  and  ensure  that  the  covenants  shall 
be  carried  out,  by  inserting  in  the  lease  a  condition  that  upon  any 
breach  of  a  covenant  he  shall  have  power  to  re-enter  on  the  premises, 
or  that  the  breaches  shaU  cause  a  forfeiture  of  the  lease.  Suoh 
cases  must  be  distingmshed  from  the  cases  where  the  lease  is  granted 
upon  a  condition,  for  here,  if  the  condition  be  broken,  the  lessor 
may  enter  without  an  express  proviso  on  the  point,  but,  for  a  mere 
breach  of  the  covenant,  he  can  only  enter  if  there  be  a  stipulation 
to  that  effect  in  the  lease.  (See  Doe  v.  Phillips,)  Thus,  if  in  the 
lease  it  is  ^'  stipulated  and  conditioned ''  that  the  lessee  shall  not 
assign,  this  is  a  condition,  and  no  express  power  is  needed  to  give 
the  landlord  the  power  to  re-enter ;  but  if  the  tenant  merely  agrees 
that  he  will  not  assign,  this  is  not  a  condition,  so  that  the  lessor 
cannot  re-enter  in  the  absence  of  a  proviso  for  re-entry.  (See 
Crawley  v.  Price.) 

A  proviso  for  re-entry  on  the  breach  of  any  of  the  covenants 
of  the  lease  cannot  be  insisted  on  under  a  simple  agreement 
for  a  lease.  {Sodgkinson  v.  Crotve,)  If,  however,  there  has  been  an 
agreement  for  a  lease  to  contain  the  usual  covenants  and  conditions, 
the  lessor  can  insist  on  a  condition  of  re-entry  for  non-payment  of 
rent,  but  not  for  breach  of  any  other  covenant.  {Hampshire  v. 
Wickens,)  These  provisoes  for  re-entry  will  be  somewhat  strictly 
construed,  but  still  in  accordance  with  the  intentions  of  the 
parties.  Thus,  a  proviso  which,  as  worded,  seems  to  be  meant  to 
apply  to  affirmative  covenants  only,  will  not  be  applied  to  the 
breach  of  negative  covenants  (see  Hyde  v.  Warden)  unless  proper 
words  are  made  use  of  in  the  proviso.  Ab  negative  covenants 
cannot  be  '^  performed,"  a  proviso  for  re-entry  on  making  de&olt 
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in  the  perf onnanoe  of  any  of  the  ooyenants  will  not  authorize  a 
le-entiy  for  fareaoh  of  such  covenants  {Doe  y.  Marchetti) ;  bat  in 
the  case  of  Croft  v.  Lumleyj  where  the  proviso  was  for  re-entry  "  if 
the  lessee  made  default  of  or  in  the  performance  of  all  or  any  of 
the  covenants  which  on  his  part  ought  to  be  observed,  performed 
or  kept^"  it  was  held  that  these  words  would  embrace  negative  as 
well  as  positive  covenants.  And  Evans  v.  Davis  seems  to  show 
thai  the  word  "perform"  applies  to  a  positive,  and  the  word 
"  observe  "  to  a  negative,  covenant.  (See  also  Waddiham  v.  PosU 
maUer-Oeneral.) 

As  a  rule,  the  lessor  may  take  advantage  of  the  proviso  for 
forfeitnre  immediately  upon  the  breach,  without  any  preceding 
fonnalities ;  but,  in  the  case  of  forfeiture  for  the  breach  of  the 
covenant  to  pay  rent,  he  is  obliged  by  the  common  law  to  make  a 
previous  demand  of  the  preduse  amount  of  rent  due  on  the  precise 
day  on  which  it  is  payable,  at  a  convenient  time  before  sunset,  upon 
the  land,  at  the  most  notorious  place  of  it,  or  at  the  place,  if  any, 
appointed  for  payment.  {Duppa  v.  Mayo,)  To  avoid  these  trouble- 
some formalities,  the  proviso  generally  stipulates  that,  "  although 
no  legal  demand  shall  have  been  made  for  the  payment  of  the 
rent,"  the  lessor  may  re-enter.  By  statute  law  (11  Geo.  2,  c.  19, 
and  15  &  16  Yict.  c.  76)  the  landlord  may  re-enter,  even  though 
these  words  do  not  appear  in  the  proviso,  and  even  though  he 
makes  no  formal  demand,  but  only  in  the  event  of  the  rent  being 
in  arrears  for  six  months,  and  there  being  no  sufficient  distress  on 
the  premises. 

Although  there  is  a  right  of  re-entry  to  secure  the  performance 
of  a  covenant,  a  mere  breach  thereof  does  not  determine  the  lease ; 
but  it  becomes  voidable  at  the  option  of  the  lessor,  but  not  of  the 
lessee,  as  he  would  otherwise  be  able  to  take  advantage  of  his  own 
wrong.  {Rede  v.  Farr,)  And  the  lessor  must  do  some  dear  act 
showing  his  intention  of  avoiding  the  lease,  e,g,  by  commencing 
proceedings  in  ejectment  {Jones  v.  Carter) j  or  some  other  such  act, 
and  when  lie  has  once  elected  to  avoid  the  lease  he  cannot  draw 
bacL  When  the  lessor  enters  for  forfeiture,  the  rights  of  an  under- 
lessee  in  the  lands  are  gone.     {O.  W.  Rail  Co.  v.  Smith.) 

Before  taking  advantage  of  a  proviso  for  re-entry  or  forfeiture, 
the  lessor  must  now  take  into  consideration  the  provisions  of 
sect.  14  of  the  Conveyancing  Act,  1881,  which  (except  as  regards 
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ooyenants  not  to  assigii  or  xinderlet,  a  oondition  for  f orfeituie  on  the 
lessee  beooming  bankrupt,  or  haying  his  interest  taken  in  ezeoation, 
or  a  covenant  in  a  mining  lease  to  allow  the  lessor  to  inspect  the 
mine  or  his  books)  enacts  that  the  right  of  re-entry  shall  not  be 
enforoeable,  and  the  forfeiture  shall  not  aoerue  Tmle8s^(i)  the 
lessor  has  served  on  the  lessee  a  notice  specifying  the  paitioulai 
breach  complained  of,  and  if  the  breach  is  capable  of  remedy 
requiring  in  that  notice  that  the  lessee  shall  remedy  it,  and  in  all 
cases  (i.  e.  whether  the  breach  is  or  is  not  remediable)  requiring 
him  to  make  a  monetary  compensation  for  the  breach ;  and  (ii) 
the  lessee  for  a  reasonable  time  after  the  receipt  of  such  notice  has 
failed  to  remedy  the  breach  where  it  is  remediable,  or  to  make 
reasonable  compensation  in  money  to  the  lessor's  satisfaction. 

By  the  same  act  further  provision  is  made  for  the  relief  of  the 
tenant  against  the  harsh  exercise  of  these  provisoes  for  re-entij 
and  forfeiture  by  the  lessor.  Formerly,  equity  would  grant  relief 
against  a  forfeiture  incurred  by  a  breach  of  the  covenant  to  pay 
rent  ( Wadham  v.  Cakrqft)  on  the  terms  of  the  lessee  paying  the 
rent,  interest  and  costs,  provided  he  applied  for  relief  within  six 
months  after  he  had  been  ejected.  (Com.  Law  Proc.  Act,  1852, 
BS.  210,  211.)  Conmion  law  courts  were  empowered  to  grant 
relief  under  similar  circumstances  by  23  &  24  Yict.  c.  126,  s.  1. 
By  22  &  23  Vict.  o.  35,  s.  14,  and  23  &  24  Vict  c.  126,  8.  2, 
oourts  of  equity  and  law  were  empowered  to  give  relief  against 
forfeiture  for  breach  of  a  covenant  to  insure  upon  certain  terms,  1. 1, 
where  no  fire  had  happened ;  where  the  breach  had  occurred 
through  accident,  and  a  proper  assurance  was  on  foot  at  the  time 
of  the  application  to  the  court ;  but  relief  would  only  be  given 
once.  But  the  provisions  of  these'  acts  only  applied  to  the  breach 
of  this  particular  covenant.  Now,  sect.  14  of  the  Conveyancing 
Act  extends  to  all  covenants  and  conditions  in  any  lease  (which 
includes  an  underlease  and  a  grant  at  a  fee  farm  rent),  except  in 
the  three  cases  mentioned  above.  The  court  can  give  the  relief 
even  if  the  breach  has  occurred  before  the  conmienoement  of  the 
act.  {Qiuitter  v.  Mapleson.)  Belief  will  be  given  in  all  cases  in 
which  it  can  be  granted  on  terms  which  will  afford  the  landlord 
full  protection.     {Ebbets  v.  Booth.) 

But  not  only  does  the  act  prevent  a  landlord  from  making  a 
harsh  use  of  his  power  to  re-enter  and  his  right  to  take  advantage 
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of  a  forfeiture,  but  when  the  lessor  has,  by  complying  with  the 
pievious  provisions  of  the  aot,  entitled  himself  to  enforce  these 
rights,  and  is  actually  proceeding  so  to  do,  the  lessee  may  apply  to 
the  court  for  relief,  even  at  the  last  hour,  and  the  court  may  grant 
or  refuse  relief,  and  on  such  terms  as  it  may  think  fit.  For  the 
purposes  of  the  section  a  lease  includes  {inter  alia)  an  under- 
lease ;  lessee  includes  underlessee,  and  a  lessee's  heirs,  executors, 
administrators,  or  assigns, ;  lessor  also  includes  an  underlessor,  his 
heirs,  executors,  administrators,  or  assigns ;  and  even  though  the 
right  of  re-entry  or  forfeiture  accrues  under  some  stipulation 
inserted  in  pursuance  of  some  act  of  parliament,  notice  of  the 
breach,  &c.  must  be  given  as  required  by  this  section.  The  section 
expressly  enacts  that  nothing  is  to  affect  the  law  of  re-entry  or 
relief  in  ease  of  nonpayment  of  rent.  This  law  was,  and  still  is, 
that  equity,  and  by  statute  the  common  law  courts,  will  relieve 
against  the  forfeiture  for  nonpayment  of  the  rent  on  the  lessee 
paying  what  is  due,  with  interest  and  costs ;  so  that  the  forfeiture 
aocriies  at  once,  and  no  notice  to  the  lessee,  under  this  act,  is  re- 
quired, but  the  lessee  may  obtain  relief  on  paying  the  rent,  interest 
and  costs  within  the  limited  time. 

By  sect.  10  of  the  act,  the  benefit  of  the  lessee's  covenant,  and 
the  rent  reserved  by  a  lease,  and  the  condition  of  re-entry  or  other 
oonditions,  is  incident  to  the  reversion,  even  if  severed,  and  may 
be  taken  advantage  of  by  any  of  the  persons  entitled  to  the  land 
sabject  to  the  term.  The  effect  of  this  is  to  give  the  beneficial 
owner  of  the  rent  or  income  the  right  to  sue  as  well  as  the  legal 
reversioner. 

By  sect.  11  of  the  aot,  the  obligation  of  a  covenant  entered  into 
by  the  lessor  is  made  incident  to  the  reversion,  and,  notwithstanding 
the  severance  of  the  reversion,  the  person  entitled  to  the  benefit  of 
the  covenant  may  sue  on  it.  But  this  only  applies  to  covenants  by 
which  the  lessor  has  power  to  bind  the  reversionary  estate. 


Q. 
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CHAPTER  III. 

SOME  ADDITIONAL  POINTS  IN  CONNECTION  WITH  LEASES. 


I.  The  effect  of  Waiying  a  Sight  to  Se-enter. 

We  must  now  say  a  few  words  as  to  the  efEect  of  the  waiver 
of  the  right  to  re-enter  or  of  the  forfeiture  caused  by  a  breach  of 
ooyenant.     The  old  law,  as  established  by  Dumpor^s  case^  was, 
that  every  condition  was  one  and  entire  and  incapable  of  being 
divided,  so  that  if  a  condition  was  once  waived  it  was  gone  for 
ever.     This,  however,  only  extended  to  express  waivers;   for  a 
waiver  implied  from  the  receipt  of  rent  after  and  with  know- 
ledge of  a  breach,  did  not  operate  to  debar  the  lessor  from 
taking  advantage  of  the  condition  on  a  subsequent  breach.    The 
rule  was  the  same  with  regard  to  licences  granted  by  the  lessor 
to  commit  a  breach  of  a  covenant  secured  by  a  right  of  re-entiy  or 
a  clause  of  forfeiture.    But  by  22  &  23  Vict.  c.  35,  it  was  provided 
that  in  such  cases  the  licence  granted  should  extend  to  the  per- 
mission actually  given,  or  to  the  specific  breach  of  covenant  autho- 
rized to  be  committed,  and  not  operate  to  prevent  prooeedings  for 
a  subsequent  unlicensed  breach,  and  a  provision  was  also  made  that 
where  a  licence  was  given  to  one  of  several  lessees  to  commit  a 
breach  of  such  a  covenant,  or  to  one  lessee  in  respect  to  part  only 
of  the  property,  the  licence  was  not  to  operate  to  destroy  the  right 
of  re-entry  in  case  of  a  breach  by  the  co-lessees,  or  by  the  lessee  of 
the  rest  of  the  property.    And  by  23  &  24  Vict.  o.  38,  it  was 
enacted  that  where  an  actual  waiver  of  the  benefit  of  any  covenant 
or  condition  had  been  made  by  the  lessor,  it  was  not  to  extend  to 
any  instance  other  than  that  to  which  it  specially  related,  or  to  be 
deemed  a  general  waiver  of  the  benefit  of  such  covenant  or  con- 
dition, unless  an  intention  to  that  effect  appeared. 

n.  The  Surrender  of  Leases. 

Leases  may  be  determined  in  several  ways,  and,  inter  aliaj  by 
surrender,  which  may  be  express,  in  which  case  it  must  be  by  deed. 
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unlees  it  is  of  a  copyhold  interest,  or  of  an  interest  which  might 
have  been  created  without  writing,  ^.  ^.  if  a  lease  for  not  more  than 
three  years  at  two-thirds  of  a  rack  rent ;  for  of  such  a  lease,  while 
the  Statute  of  Frauds  requires  the  surrender  to  be  in  writing, 
8  4  9  Vict.  c.  106  does  not  require  it  to  be  by  deed  (8  &  9  Vict, 
c.  106) ;  or  the  surrender  may  take  place  impliedly  by  the  operation 
of  law.  This  occurs  when  the  one  party  does,  and  the  other  assents 
to,  an  act  inconsistent  with  the  continuance  of  the  lease.  Mere 
canoellation  of  the  lease  does  not  operate  as  a  surrender.  {Roe  y. 
Archbishop  of  York.)  But  if  the  lessor,  with  the  assent  of  the 
lessee,  during  the  continuance  of  the  term,  grant  a  new  lease  either 
to  the  tenant  himself  or  to  him  jointly  with  a  third  person,  or  to  a 
third  person  alone,  in  all  these  cases  the  result  is  that  the  old  lease 
is  deemed  to  be  surrendered.  (See  Lyon  v.  Eeed;  Sammerton  v. 
Stead  and  Davison  v.  Grant.)  The  surrender  will  occur  even  if  the 
old  lease  was  by  deed  and  the  new  one  is  by  parol  only.  {Dodd  y. 
AckhmJ)  But  the  giving  up  of  a  small  portion  of  the  premises  in 
consideration  of  a  proportionate  reduction  of  the  rent,  does  not  of 
itself  amount  to  a  surrender  by  the  operation  of  law.  {Holme  v. 
BrunskilL) 

There  are  also  other  acts  which  will  amount  to  a  surrender  by 
the  operation  of  law.  Thus,  anything  which  amounts  to  abandon- 
ment of  possession  by  the  tenant,  if  there  is  evidence  to  show  that 
the  landlord  assented  thereto,  will  constitute  such  a  surrender, 
t.  g.  where  the  tenant  left  the  premises  and  wrote  to  the  landlord 
that  he  might  relet  the  premises,  and  the  landlord  immediately  did 
so,  it  was  held  that  there  was  here  a  surrender  by  the  operation  of 
law.  {Nieholls  v.  Atherstone;  and  see  Walls  v.  Atcheson^  where 
no  request  was  made  by  the  tenant  to  relet.)  Again,  delivery  to 
and  acceptance  of  the  key  of  the  premises,  either  on  a  parol  agree- 
ment that  the  tenancy  shall  cease,  or  under  circumstances  from 
which  the  intention  of  the  lessor  to  resume  possession  can  be  in- 
ferred, will  have  a  similar  effect.  (See  Moss  v.  James.)  But  in 
all  cases  there  must  be  something  to  show  the  assent  of  the  land- 
lord to  the  quitting  of  possession.  If  the  key  be  merely  left  with 
tiie  landlord,  the  landlord  is  not  bound  to  return  it,  and  if  he  does 
not  do  so  it  will  not  be  presumed  therefrom  that  he  has  assented 
to  the  quitting  of  possession.  {Canruiny.  Hartley ;  aniBeeBesselY. 
Landsberg.)     Nor  will  a  mere  attempt  by  the  landlord  to  relet  the 
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premises  estop  the  landlord  from  alleging  that  the  tenancy  is  still 
subsistingy  and  when  there  is  a  reletting  the  snrrender  only  takes 
effect  as  from  the  date  thereof.  (Oastkr  y.  Senderson.)  A  sur- 
render mU  not  be  allowed  to  act  prejudicially  on  the  rights  of 
third  partieSy  so  that  it  will  not  avoid  or  prejudice  an  underlease. 
(See  G.  W.  Bail  Co.  v.  Smith.) 
Another  method  of  determining  a  tenancy  is  by  notice  to  quit. 


m.  Votiees  to  Quit 

Notice  to  quit  applies  most  especially  to  tenancies  from  year  to 
year,  and  attaches  to  them  without  any  special  stipulation ;  and, 
indeed,  any  stipulation  to  deprive  either  party  of  the  right  to 
determine  the  tenancy  by  such  a  notice  is  void  as  being  repugnant 
to  the  nature  of  a  tenancy  from  year  to  year.  ( Wood  v.  Beard.) 
But  the  parties  may  contract  for  any  length  of  notice,  or  that  the 
tenant  may  quit  without  notice,  or  that  the  notice  may  expire  at 
any  period  of  the  year,  and  generally  may  vary  the  requisites  of 
the  notice  as  required  by  the  law.  If  no  stipulations  are  made  the 
notice,  which  may  be  a  verbal  one,  must  be  a  half-year's  notice 
given  half-a-year  at  least  before  the  expiration  of  some  year  of  the 
tenancy.  But  it  the  tenancy  conmoienced  on  some  one  of  the  usual 
quarter  days,  the  notice  must  be  given  before  the  last  quarter  day 
but  one  before  the  quarter  day  on  which  the  current  year  of  the 
tenancy  expires,  and  this  will  be  a  good  notice,  though  it  be  less 
than  the  full  period  of  182  days  or  half-year  required  by  law. 
(See  Roe  v.  Dorrant.)  In  case  of  a  weekly  tenancy  a  week's 
notice,  or  at  least  a  reasonable  notice  {Jones  v.  Milk)y  and  in  the 
case  of  a  monthly  tenancy,  a  month's  notice,  is  required.  Special 
provisions  are  made  by  the  Agricultural  Holdings  Act,  1883,  as  to 
notice  to  quit :  these  we  shall  mention  presently. 

The  notice  must  expire  at  that  period  of  the  year  when  the 
tenancy  commenced.  If  there  be  a  doubt  as  to  when  the  tenancy 
commenced  it  is  a  question  for  a  jury  to  settle.  {Doe  v.  Sovard) 
If  the  tenant  enter  in  the  middle  of  a  quarter  and  pay  rent  for  the 
half -quarter,  and  then  goes  on  paying  rent  from  quarter  to  quarter, 
or  if  he  gets  the  half-quarter  rent  free,  the  tenancy  will,  for  the 
purposes  of  giving  notice  to  quit,  be  deemed  to  have  commenced  on 
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the  qnarter  day  next  after  he  entered.  {Doe  v.  Stapleton.)  The 
notiGe  must  he  given  to  quit  the  whole  of  the  premises ;  a  notice  to 
quit  part  is  void,  unless  it  is  given  under  the  Agricultural  Holdings 
Act,  1883.  (See^M^,  p.  313.)  If  the  day  on  which  it  is  intended 
to  quit  is  specifically  mentioned,  care  should  he  taken  that  it  is  the 
right  day,  for  if  it  is  not  the  notice  will  he  invalid.  {Doe  v.  Lea,) 
But  a  notice  for  two  alternative  days  is  good  if  either  of  them  he 
the  right  one.  {Doe  v.  Rightman.)  But  the  hest  form  of  notice  is 
one  which  does  not  specify  the  day  hy  name  hut  states  the  intention 
of  quitting  "  at  the  expiration  of  the  current  year  of  the  tenancy 
which  shall  expire  at  the  end  next  after  the  end  of  one  half-year 
from  the  date  hereof."  The  notice  must  he  imperative,  and  no 
conditions  must  he  imported  into  it ;  also  a  notice  to  quit  or  pay 
douhle  rent  is  had ;  but  it  has  been  held  that  a  notice  which  ran 
'^  I  desire  you  to  quit  or  I  shall  insist  on  double  rent "  was  good,  as 
it  did  not  offer  an  alternative.  {Doe  v.  Jackson.)  And  unless  the 
tenant  quitted  on  such  a  notice  the  law  would  imply  an  agreement 
on  his  part  to  pay  the  double  rent.  Notice  should  be  given  to  the 
lessor  or  his  agent  for  receiving  rent  and  letting  the  property ;  but 
a  notice  to  a  person  authorized  to  collect  the  rent  merely  would  not 
be  good.  (See  Doe  v.  Walters.)  It  may,  inter  alia^  be  served 
through  the  post ;  and  in  one  case  where  this  was  done,  and  the 
letter  reached  the  address  during  business  hours  on  the  last  day  for 
giving  notice,  but  the  landlord  had  left  and  did  not  receive  it  till 
next  day,  the  notice  was  held  to  be  in  time.  {Pqppillon  v.  Brunton,) 
The  notice  may  be  withdrawn  by  consent,  or  it  may  be  waived 
expressly  or  impliedly,  as  by  the  landlord  distraining  for  rent  or 
receiving  rent  after  the  expiration  of  the  notice.  But  it  would  not 
seem  to  be  a  waiver  merely  to  demand  the  subsequent  rent  without 
receiving  it.  {Blyth  v.  Dennett,)  And  a  mere  indulgence  to  the 
tenant,  as  allowing  the  tenant  for  convenience  sake  to  remain  on 
the  premises  after  the  expiration  of  the  tenancy,  will  not  amount  to 
a  waiver.     (See  Doe  v.  Crick,) 


IT.  Bights  of  the  Parties  on  the  Expiration  of  the  Term. 

Some  few  words  must  be  said  as  to  the  rights  of  the  parties  after 
the  expiration  of  the  term.    Thus,  in  particular,  the  right  of  the 
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tenant  to  remove  certain  fixtures,  his  right  to  emblements,  and  the 
landlord's  rights  if  the  tenant  improperly  holds  over,  demand  your 
attention. 

(1)  The  Removal  of  Fixtures. 

To  discuss  this  subject  fully  would  be  impossible  within  our 
limits,  and  for  details  you  must  refer  to  some  standard  work  on  the 
law  of  landlord  and  tenant.  You  must  bear  in  mind,  however, 
that  tenants  are  not  entitled  to  remove  all  the  fixtures  they  haye 
set  up  during  their  tenancy ;  and,  indeed,  the  rule  is,  that  if  a 
tenant  affixes  any  chattel  to  the  soil,  it  becomes  the  property  of  the 
landlord  on  the  termination  of  the  tenancy.  But  there  are  certain 
fixtures  known  as  "  tenants'  fixtures,"  which  by  virtue  of  custom 
or  by  the  common  or  statute  law  he  is  entitled  to  remove.  These 
fixtures  generally  fall  under  the  three  heads  of  trade  fixtures, 
fixtures  set  up  for  ornament,  convenience  or  domestic  use,  and 
agricultural  fixtures.  Under  the  first  head  we  may  notice  that, 
though  a  nurseryman  may  remove  trees  planted  by  him  for  the 
purposes  of  his  trade  {Lee  v.  Risdon)^  a  private  person  may  not 
remove  trees,  or  even  flowers,  planted  by  him.  (See  Wyndham 
V.  Way.)  The  following  have  been  held  to  be  removable  trade 
fixtures : — Vats  set  up  by  a  soap-boiler  (Poolers  Case) ;  a  fire 
engine  set  up  by  a  colliery  proprietor  {Lawton  v.  Lawton) ;  salt  pans 
set  up  by  the  owner  of  salt  works  {Lawton  v.  Salmon) ;  an  engine 
screwed  to  planks  used  for  trade  purposes  {Climie  v.  Wood) ;  hot- 
houses erected  by  a  nurseryman.  {Penton  v.  Robart.)  Under  the 
second  head  we  have  to  note  that  tenants'  fixtures  of  this  descrip- 
tion can  only  be  removed  when  the  removal  can  be  effected  without 
damage  not  only  to  the  premises,  but  to  the  chattel  itself,  and 
they  will  not  be  removable  if  they  constitute  not  merely  ornaments, 
but  become  virtually  an  essential  part  of  the  building  itself. 
Thus,  pannels,  though  easily  removable  without  creating  injury, 
were  held  not  to  be  removable  fixtures  on  this  ground.  (See 
D^Eyncotirt  v.  Gregory,)  The  following  are  a  few  of  the  fixtures 
which  have  been  held  to  be  removable  under  this  head : — Bells 
{Lyde  v.  Rmsel),  cornices  {Avery  v.  Cheslyn)^  bookcases  nailed  or 
screwed  to  the  wall  {Birch  v.  Dawson) ,  ornamental  chimney-pieces 
(Leach  V.  Thomas) y  a  pump  slightly  affixed  to  the  freehold  {Grymes 
V.  Botceren)j  marble  slabs  {Allen  v.  Allen) y  grates,  ranges  or  stoves 
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fixed  with  brickwork  in  the  ohimney  places,  but  removable  without 
injuiy.  (B,  v.  St.  Dunatan.)  As  to  agricultural  fixtures  we  shall 
speak  later  on  when  considering  the  Agricultural  Holdings  Act  of 
1883.  But  we  may  state  here  that  it  was  held  in  the  leading  case 
of  Elwes  Y.  Mawe^  that  the  rule  as  to  the  remoyabilitj  of  trade 
fixtures  did  not  extend  so  as  to  allow  fixtures  set  up  for  agricul- 
tural purposes  to  be  removed. 

The  removal  must  only  be  effected  during  the  continuance  of  the 
tenancy,  or  at  least  before  the  tenant  quits  possession,  and  the  land- 
lord has  re-entered.     {Pugh  v.  Arton.) 

(2)  Emblements, 

When  the  term  is  liable  to  come  to  a  sudden  determination,  and 
one  which  cannot  be  foreseen  by  the  tenant,  as  where  he  is  a  lessee 
at  will,  or  to  a  tenant  for  Uf e,  or  his  tenancy  is  otherwise  liable 
to  be  put  to  a  sudden  end  by  the  landlord,  the  tenant  has  a  right 
to  emblements.     This  is,  however,  a  right  which  he  will  not  have 
if  the  term  be  put  an  end  to  by  his  own  act.    Emblements  consist 
of  all  crops  produced  by  what  has  been  termed  ''  annual  manual " 
labour;  that  is,  they  must  not  consist  of  such  crops  as  are  produced 
spontaneously,  or  which  require  more  than  a  year  to  arrive  at 
maturity.     Thus,  com,  tmmips,  carrots,  potatoes,  and  the  like,  are 
emblements ;  and  so  are  hops,  though  they  spring  from  old  roots, 
for  they  are  annually  manured.    But  clover  is  apparently  not  an 
emblement,  for  it  takes  more  than  a  year  to  reach  maturity.     The 
tenant,  then,  has  the  right,  should  his  term  come  suddenly  to  an  end 
by  some  other  cause  than  his  own  act  while  these  crops  are  planted, 
and  before  they  have  yet  come  to  maturity,  to  enter  on  the  land  in 
spite  of  the  determination  of  the  tenancy,  and  to  reap  and  carry 
away  the  harvest  of  what  he  has  sown.     By  14  &  15  Vict.  c.  25, 
8. 1,  it  is  enacted,  with  regard  to  imder  tenancies,  if  they  are  held 
at  a  rack  rent,  that  the  under  tenant,  on  his  landlord's  interest  in 
the  property  suddenly  determining,  instead  of  his  claim  to  em- 
blements, shall  continue  to  hold  on  till  the  expiration  of  the  then 
cuirent  year  of  his  tenancy,  and  shall  then  quit  on  the  terms  of  his 
lease  in  the  same  manner  as  if  it  were  then  determined  by  efiiuxion 
of  time  or  other  lawful  means  during  the  continuance  of  the  land- 
lord's estate,  and  the  succeeding  landlord  or  owner  may  recover  a 
fair  proportion  of  rent  for  the  period  which  may  have  elapsed  from 
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the  death  or  oesser  of  the  estate  of  the  preoeding  lessor  to  the  time 
the  tenant  so  quits,  and  the  tenant  and  the  suoceeding  landlord,  as 
between  themselves,  and  as  against  each  other,  shall  have  all  the 
benefits  and  be  subjeot  to  all  the  terms  and  conditions  to  whioh  the 
preceding  landlord  and  tenant  respeotivelj  would  have  been  so 
entitled  or  subject  to  in  case  the  lease  had  determined  in  such 
manner;  and  no  notice  to  quit  will  be  necessary  or  required  to 
determine  the  tenancy. 

(3)  Some  Special  Pramions  relating  to  Agricultural  and  Pastoral 
Holdings  and  Holdings  cultivated  as  Market  Gardens, 

With  regard  to  agricultural  holdings,  the  ordinary  law  as  to 
fixtures  and  notice  to  quit  is  in  some  measure  put  on  a  different 
footing  by  the  Agricultural  Holdings  Act,  1883,  and  this  act  abo 
makes  some  important  provisions  as  to  compensation  for  improve- 
ments made  by  the  tenant  of  such  holdings.  The  act  repeals  the 
previous  Act  of  1875  and  the  amending  Act  of  1876 ;  but  in  the 
main  repeats  its  provisions  in  an  amended  form. 

The  act  does  not  apply  to  holdings  not  agricultural  or  pastoral 
in  whole,  or  in  part  agricultural  and  as  to  the  residue  pastoral,  or 
in  whole  cultivated  as  a  market  garden,  nor  does  it  apply  to  any 
holding  let  to  the  tenant  during  his  continuance  in  any  office,  ap- 
pointment or  employment  held  under  the  landlord.  There  is  no 
necessity,  as  there  was  under  the  Act  of  1875,  that  the  holdiag  be  of 
two  acres  at  least.  The  first  part  of  the  act  relates  to  compensation 
for  improvements  made  by  the  tenant.  The  improvements  for  which 
compensation  is  allowed  are  of  three  kinds :— (1)  Improvements  of 
a  permanent  nature,  such  as  erecting  buildings  or  laying  down 
permanent  pasture;  for  these  the  tenant  only  obtains  compensation 
if  they  are  effected  with  the  landlord's  written  consent.  (2)  Im- 
provements effected  by  drainage.  For  these  compensation  is  only 
allowed  provided  due  notice  was  given  to  the  landlord,  and  he  did 
not,  as  he  may  under  the  act,  execute  the  improvements  mentioned 
in  the  notice.  If  the  landlord  chooses  to  incur  the  outlay  himself, 
provisions  are  contained  in  the  act  whereby  the  tenant  pays 
interest  on  the  money  expended.  (3)  Improvements  of  *  ^^^ 
important  character,  such  as  chalking  of  land,  clay  burning,  con- 
sumption in  the  holding  by  cattle  of  cake,  &c.  For  these  im- 
provements, unless  some  reasonable  compensation  is  substituted,  the 
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tenant  is  entitled  to  compensation,  although  effected  without  any 
notification  to  or  consent  of  the  landlord.  Provisions  are  also  made 
as  to  the  manner  in  which  the  amount  of  compensation  is  to  he 
estimated.  The  same  part  of  the  act  also  deals  with  the  suhject 
of  notice  to  quit ;  sect.  33  providing  that  where  half  a  year's  notice 
expiring  with  tha  year  of  tenancy  is  by  law  necessajy  and  sufficient 
for  the  determination  of  a  tenancy  from  year  to  year,  a  year's 
notice  shsJl  be  necessary  and  sufficient  to  determine  an  agricultural 
or  pastoral  tenancy,  unless  the  parties  agree  in  writing  that  the 
section  shall  not  apply,  when  the  ordinary  half-year's  notice  will 
be  necessary  and  sufficient.  This  section  will  apparently  not  apply 
to  a  yearly  tenancy  expressly  determinable  by  a  "  six  months* " 
notice  as  distinguished  from  a  "  half  yearns  "  notice.  (See  Wilkin' 
son  V.  Calvert.)  And  by  sect.  41  the  landlord  may  give  his 
tenant  notice  to  quit  part  of  the  lands  demised,  if  he  requires 
that  part  for  any  of  the  purposes  set  out  in  the  act.  The  tenant 
can  then,  if  he  likes,  within  twenty-eight  days  of  the  service 
of  the  notice  on  him,  give  the  landlord  a  counter  notice  that 
he  accepts  the  notice  for  the  whole  of  the  premises,  and  the  notice 
will  take  effect  accordingly.  Failing  this  counter  notice  by  the 
tenant  he  must  give  up  the  portion  referred  to,  whereupon  he 
can  daim  the  compensation  as  to  improvements  in  that  portion 
under  the  act,  and  his  rent  will  be  reduced  in  proportion  to  the 
amount  of  land  given  up.  Provision  is  also  made  as  to  agricul- 
tural fixtures,  in  the  main  almost  identical  with  those  contained  in 
the  Act  of  1875.  A  tenant  may  remove  any  engine,  machinery, 
feneing  or  other  fixture  or  building  erected  by  him  for  which  no 
oompensation  is  given  by  the  act ;  but  before  removal  he  must 
give  the  landlord  a  month's  notice  of  his  intention  to  remove,  and 
the  landlord  may  prevent  the  removal  by  purchasing  the  engine, 
&c.  at  a  sum  agreed  upon  by  the  parties  or  fixed  by  valuation. 
Damage  done  in  removing  must  be  made  good  by  the  tenant,  and 
he  cannot  remove  unless  he  has  paid  all  rent  and  satisfied  all  obli-* 
gations.  There  is  no  restriction,  as  there  was  in  the  Act  of  1875, 
as  to  the  removal  of  steam  engines.  The  removal  must  be  made 
during  the  continuance  of  the  tenancy,  or  within  a  reasonable  time 
after  the  determination  thereof. 

The  second  part  of  the  statute  deals  with  the  law  of  distress,  and 
puts  some  very  desirable  limits  on  it.  By  sect.  44,  the  landlord 
can  only  distrain  for  one  year's  arrears  of  rent  instead  of,  as  hitherto, 
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for  six  yean'  arrears.  Where  the  rent  is  not  by  the  ordinary 
course  of  dealing  payable  until  a  quarter  or  half-year  after  legally 
due,  it  is  not  deemed  for  the  purposes  of  distress  under  the  act  due 
until  actually  payable.  And  by  sect.  45,  a  landlord  cannot  distrain 
cattle  belonging  to  a  third  person,  and  being  agisted  by  the  tenant, 
when  there  is  other  sufficient  distress,  and  eyen  where  there  is  no 
other  sufficient  distress  he  can  only  distrain  such  cattle  for  a  sum 
not  exceeding  the  amount  due  to  the  tenant  for  the  feeding.  And 
further,  agricultural  and  other  machinery  belonging  to  a  third  person 
and  on  the  demised  premises  bofid/ide  for  hire  or  use,  or  on  the  de* 
mised  premises  for  the  purposes  of  the  tenant's  business,  and  liye 
stock  bond  fide  belonging  to  a  third  person,  and  on  the  land  for 
breeding  purposes,  are  absolutely  privileged  from  distress.  Again, 
by  sect.  47,  any  compensation  due  to  the  tenant  under  the  act,  or  bj 
custom  or  contract,  may  be  set  off  against  the  sum  distrained  for ; 
and  by  sect.  49  provision  is  made  for  keeping  down  the  expenses 
of  distresses  for  20/.  or  upwards.  In  the  management  of  the  dis- 
tress, too,  the  Act  provides  (sect.  50),  that  the  goods  seized  need 
not,  as  required  by  2  Will.  &  M.  o.  5,  s.  1,  be  appraised  before 
sale,  but  the  tenant  has  the  right  to  demand  in  writing  that  the 
sale  shall  take  place  by  public  auction ;  and  by  sect.  51,  the  period 
of  five  days  fixed  by  the  above  statute  to  elapse  before  the  sale 
of  any  goods  seized  under  a  distress,  so  as  to  enable  the  tenant 
to  replevy,  may  be  extended  to  fifteen  if  the  tenant  makes  a  re- 
quest to  that  effect  in  writing,  giving  security  for  any  additional 
costs  which  may  be  incurred.  And  by  sect.  52,  certified  bailiffs  are 
to  be  employed,  authorized  by  writing  imder  the  hand  of  a  county 
court  judge.  (See  Saunders  v.  Saunders.)  Some  miscellaneous  pro- 
visions are  made  by  Fart  3  of  the  act.  By  sect.  55,  agreements  as  to 
compensation  for  improvements  inconsistent  with  the  act  are  void, 
but  the  provisions  of  the  act  on  the  subject  may  be  excluded  if 
reasonable  compensation  be  afforded  to  the  tenant  by  the  lease  itself. 
By  sect.  56,  if  an  incoming  tenant,  with  the  landlord's  consent,  pays 
an  outgoing  tenant  for  compensation  payable  under  the  act  he  will 
be  entitled  to  such  compensation  when  he  quits  as  the  former 
tenant,  had  he  remained  such,  woidd  have  been  entitled  to.  By 
sect.  59,  with  some  few  exceptions,  no  compensation  under  the  act 
is  allowed  for  improvements  made  by  the  tenant  within  a  year 
previous  to  his  quitting. 
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V.  The  Provisions  of  fhe  Oroimd  Game  Act,  1880. 

In  coimection  with  leases  of  land,  as  distinguished  from  leases  of 
house  property,  it  will  be  useful  for  you  to  be  well  acquainted  with 
the  proYisions  of  the  Ground  Game  Act,  1880,  as  your  advice 
may  be  consulted  on  points  arising  under  that  statute.  This  act, 
which  came  into  force  in  September,  1880,  and  which  expires  of 
its  own  accord  in  1887,  provides  that  the  occupier  of  land  shall 
have,  as  incident  to  and  inseparable  from  his  occupation,  the  right 
to  kill  and  sell  ground  game — that  is,  hares  and  rabbits  thereon, 
ooncurrently  with  any  other  person  who  may  be  entitled  to  kill  and 
take  such  game  :  every  agreement,  condition  or  arrangement  which 
pxirports  to  divest  or  alienate  this  right,  or  gives  to  such  occupier  any 
advantage  in  consideration  of  his  forbearing  to  exercise  such  right, 
or  imposes  upon  him  any  disadvantage  in  consequence  of  his  exer- 
cising such  right,  shall  be  void.  But  the  right  is  subject  to  the 
following  limitations : — 

(1)  The  occupier  shall  kill  and  take  groimd  game  only  by  him- 

self or  by  persons  duly  authorized  by  him  in  writing  ;  and 
he  and  one  other  person  authorized  in  writing  by  him 
shall  be  the  only  persons  entitled  to  kill  ground  game 
with  firearms ;  and  no  person  shall  be  authorized  by  him 
except  iitembers  of  his  household  resident  on  the  land, 
persons  in  his  ordinaiy  service  on  such  land,  and  any  one 
other  person  bond  fide  employed  by  him  for  reward  in  the 
taking  and  destruction  of  ground  game  ;  and  every  per- 
son so  authorized  on  demand  by  any  person  having  a 
concurrent  right  to  kill  the  ground  game,  or  any  person 
authorized  by  him  in  vmting  to  make  such  demand,  shall 
produce  to  the  person  so  demanding  the  document  by 
which  he  is  authorized,  and  in  default  he  shall  not  be 
.    deemed  to  be  an  authorized  person. 

(2)  A  person  shall  not  be  deemed  to  be  an  occupier  of  land  by 

reason  of  his  having  a  right  of  common  over  such  lands ; 
or  by  reason  of  an  occupation  for  the  purpose  of  grazing 
or  pasturage  of  sheep,  cattle  or  horses,  for  not  more  than 
nine  months. 

(3)  In  the  case  of  moorlands  and  uninclosed  lands  (not  being 

arable  lands),  the  occupier  and  the  persons  authorized  by 
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him  shall  exercise  the  rights  conferred  only  from  the 
eleventh  day  of  December  in  one  year  until  the  thirty- 
first  day  of  March  in  the  next  year,  both  indusiTe ;  but 
this  provision  shall  not  apply  to  detached  portions  of 
moorlands  or  uninclosed  lands  adjoining  arable  lands, 
where  such  detached  portions  of  moorlands  or  uninclosed 
lands  are  less  than  twenty-five  acres  in  extent. 
This  act  does  not  apply  to  cases  in  which,  at  pamngy  the  right  of 
taking  game  is  for  valuable  consideration  vested  in  some  person 
other  than  the  occupier.    Thus,  it  does  not  apply  to  a  lease  which 
takes  effect  after,  but  which  is  made  in  pursuance  of  an  agreement 
made  before,  the  act  came  into  operation.     {Allhamen  v.  Brooking) 
No  person  shall  under  a  penalty  use  any  fire-arms  for  the  purpose 
of  killing  ground  game  between  the  expiration  of  the  first  hour 
after  sunset  and  the  commencement  of  the  last  hour  before  sunrise ; 
nor  shall  he  employ  spring  traps,  except  in  rabbit  holes,  nor  employ 
poison. 


YI.  The  Liabilities  incurred  by  a  Tenant  who  holds  over. 

The  last  point  on  the  law  relating  to  leaseholds  which  we  shsll 
mention  will  be  the  law  as  to  the  liability  of  %  tenant  who  holds 
over  after  the  expiration  of  his  term.  There  is  an  implied  under- 
taking on  a  demise  of  land  that  the  tenant  will  deliver  up  possession 
at  the  expiration  of  his  tenancy  {Henderson  v.  Squire)  ^  and  the 
landlord  may  assert  his  right  to  possession  by  entry,  and  may 
expel  the  tenant.  This  he  may  do  by  peaceably  taking  possession, 
and  if  the  premises  are  vacant  he  may  break  open  a  door  to  obtain 
possession.  {Turner  v.  Meymott.)  But  if  the  tenant  is  still  in 
possession  he  should  not  attempt  to  use  force  till  he  has  first  re- 
quested biTn  to  go,  and  even  then  he  must  only  use  so  much  force 
as  is  sufficient  to  overcome  his  resistance.  But  the  safest  course  is 
to  take  legal  proceedings  in  ejectment.  By  4  G-eo.  2,  c.  28,  it  is  pro- 
vided that  if  a  tenant  for  years  wilfully  holds  over  after  the  expira- 
tion of  the  term,  and  after  demand  made  and  notice  in  writing 
given  for  delivering  the  possession  thereof  by  the  lessor,  he  will,  so 
long  as  he  keeps  the  lessor  out  of  possession,  be  liable  to  pay  rent 
at  the  rate  of  double  the  yearly  value  of  the  land.    This  act  does 
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not  apply  to  tenants  who  are  not  at  least  tenants  from  year  to 
year,  and  therefore  has  no  application  to  weekly  tenancies  (see 
Lhyd  y.  Rosbee)^  and  further,  it  only  applies  when  the  holding 
over  is  strictly  wilful  and  contumacious.  {Wright  v.  Smith,) 
The  demand  and  notice  in  writing  is  sufficiently  made  in  the  case 
of  a  tenancy  from  ye€u:  to  year  by  the  ordinary  written  notice 
to  quit  without  any  further  demand.  {Hirst  y.  Horn.)  The  double 
Talue  when  it  has  become  payable  is  not,  strictly  speaking,  rent ; 
80  it  cannot  be  distrained  for  {Timmins  y.  Rotclimon)^  and  as 
it  is  a  penalty  an  action  to  recoyer  it  must  be  brought  within  two 
years  under  3  &  4  WiU.  4,  c.  42. 

By  11  Geo.  4,  c.  19,  s.  18,  it  is  enacted  that  if  a  tenant  giyes 
notice  to  quit  and  then  holds  oyer  he  will  thenceforward  haye  to 
pay  double  the  rent  he  would  otherwise  haye  to  haye  paid.  In  this 
oase  the  double  rent  can  be  recoyered  by  distress,  and  the  notice  to 
quit  need  not  haye  been  in  writing. 
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CHAPTER  L 

THE  OBJECT  OF  A  MARRIAGE  SETTLEMENT. 

There  seems  to  be  a  wide-spread  impression  that  since  the  Mairied 
Women's  Property  Act,  1882,  a  marriage  settlement  is  to  a  gr^t 
extent,  if  not  altogether,  unneoessary,  and  that  the  act  itself,  more 
or  less,  answers  the  purpose  for  which  a  settlement  was  formerly 
made.  That  this  impression  is  erroneous  will  be  at  onoe  gathered 
from  a  perusal  of  the  act,  though  it  is  true  to  the  extent  that  the 
position  of  a  woman  who  marries  after  December,  1882,  without 
any  settlement  being  made  upon  the  marriage,  is  now  much  more 
nearly  akin  to  that  of  a  woman  who  married  with  a  settlement 
than  it  was  before  the  passing  of  the  act.  But  you  should  note 
that  settlements  will  still  be  of  the  greatest  importance  in  the 
majoriiy  of  cases;  for,  though  the  act  supplies  the  place  of  a 
settlement  to  some  extent,  yet  many  things  are  done  by  a  settle- 
ment which  are  left  entirely  untouched  by  the  act.  Thus,  the  act 
removes  the  husband's  marital  rights,  but  it  does  not  remove  the 
marital  control ;  and  if  it  is  wished  that  a  woman  shall  hold  her 
property  so  that  her  husband  cannot  induce  her  by  ^*  his  kicks  or 
his  kisses  "  to  dispose  of  it  in  his  favour,  it  must  still  be  settled  on 
her  with  restraint  upon  anticipation.  So,  too,  the  act  makes  no 
provision  for  the  husband,  who,  imder  the  usual  form  of  settle- 
ment, generally  gets  a  life  interest  in  his  wife's  property  after  her 
death,  and  so  to  protect  the  husband  a  settlement  is  still  necessaiy. 
Again,  settlements  make  provision  for  the  children,  which  is  not 
done  by  the  act.  And  trustees  are  interposed  by  a  settlement — 
there  are  none  given  by  the  act.  The  result  is,  that  settlements 
will  still  be  in  general  use,  and  when  they  are  used  they  may 
abridge,  control  or  enlarge  the  statutory  rights  of  the  woman. 
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In  order  properly  to  understand  the  objects  which  a  settlement 
is  intended  to  effect,  so  far  as  the  protection  of  the  wife's  property 
agamst  the  husband  is  concerned,  it  will  be  advisable  in  the  first 
place  to  consider  the  position  of  a  married  woman  under  the  Acts 
of  1870  and  of  1882  ;  for  though  the  former  act  is  repealed  by  the 
latter,  it  will  still  regulate  rights,  &c.  acquired  before  the  1st  of 
January,  1883.  By  the  Act  of  1870,  certain  property,  which 
formerly  both  at  law  and  in  equity  passed  to  the  husband,  was 
given  to  the  wife  for  her  separate  use,  just  as  if  it  had  been  settled 
upon  her,  viz. — (1)  All  property  earned  by  the  exercise  of  her 
hands  or  brains  after  the  9th  August,  1870,  no  matter  when 
married,  and  the  investments,  &c.  of  such  earnings ;  (2)  if  married 
after  the  9th  of  August,  1870,  the  rents  of  all  real  property  and 
the  absolute  interest  in  all  personal  property  coming  to  her  under 
an  intestacy ;  (3)  if  married  after  the  9th  of  August,  1870,  sums 
of  money  given  to  her  by  deed  or  will  not  exceeding  200/.  These 
provisions  were  of  a  tentative  character  only,  and  scarcely  affected 
the  rights  of  husbands  married  before  the  act  came  into  operation, 
and  only  partially  the  rights  of  those  married  after  that  date ;  for 
if  real  property,  or  any  sum  exceeding  200/.,  was  given  by  deed  or 
will  to  a  woman  married  after  the  9th  August,  1870,  and  was  not 
stated  to  be  for  her  separate  use,  the  property  vested  in  the  husband 
just  as  before  the  act,  subject  to  the  wife's  equity  to  a  settlement, 
if  the  husband  could  not  get  possession  of  it  without  the  aid  of  the 
Cburt  of  Chancery.  But  now,  by  the  Married  Women's  Property 
Act,  1882,  the  old  common-law  notion  that  man  and  wife  are  one 
person  may  be  considered  to  be  exploded,  and  a  married  woman  is 
enfranchised  and  placed  for  nearly  all  purposes  in  the  position  of  a 
feme  aok,  at  least  with  regard  to  property  rights.  Under  this 
statute,  every  woman  married  since  the  31st  December,  1882,  is 
entitled  to  hold  as  her  separate  property,  and  to  dispose  of  by  will 
or  otherwise,  all  separate  property,  whether  real  or  personal,  belong- 
ing to  her  at  the  time  of  the  marriage,  or  acquired  by,  or  devolving 
on,  her  afterwards ;  and  every  woman  who  was  married  before  the 
1st  January,  1883,  is  entitled  to  hold  as  her  separate  property,  and 
to  dispose  of  by  will  or  otherwise,  all  her  separate  property,  whether 
real  or  personal,  her  title  to  which,  whether  vested  or  contingent, 
and  whether  in  possession,  remainder  or  reversion,  accrues  after 
that  date.     The  act  was  held  to  apply  where  her  title  in  reversion 
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accrued  before  January  Ist,  1883,  but  did  not  fall  into  poasession 
till  after  that  date.  {Baynton  y.  Collins;  Re  Hughes^  and  lU 
Thompson.)  And,  further,  a  married  woman,  whatever  may  be  the 
date  of  her  marriage,  is,  by  the  combined  effect  of  the  two  acts, 
entitled  for  her  separate  use  to  any  wages  or  earnings  acquired  or 
gained  by  her  since  the  8th  of  August,  1870,  in  any  employment, 
trade  or  occupation  in  which  she  is  engaged,  or  which  she  cames 
on  separately  from  her  husband,  and  any  money  or  property 
acquired  by  her  by  the  exercise  of  any  literary,  artistic  or 
scientific  skill,  and  all  investments  of  such  wages,  earnings,  money 
or  property.  Again,  by  the  Act  of  1882,  a  married  woman 
may  hold  stock  and  shares  in  companies,  annuities,  public 
stock  and  funds,  deposits  in  savings  banks,  shares  in  friendly, 
benefit,  &c.  societies,  and  the  dividends  are,  in  such  case,  to  be  paid 
to  her  on  her  own  receipt.  These  stocks  and  shares,  &o.  can  be 
transferred  by  the  woman  alone,  and  any  liability  attaching  to 
them  the  separate  estate  of  the  woman  alone  is  liable  to  make 
good.  But  nothing  in  the  act  requires  or  authorizes  any  oorpora- 
tion  or  joint  stock  company  to  admit  any  married  woman  to  hold 
shares  to  which  any  liability  may  be  incident,  contrary  to  the 
provision  of  any  act  of  parliament,  charter,  bye-law,  articles  of 
association  or  deed  of  settlement  regulating  such  company.  This 
provision  is  somewhat  similar  to  the  provision  contained  in  the  Act 
of  1870,  but  it  is  much  wider  in  extent ;  for,  under  the  earlier  act» 
she  was  only  allowed  to  hold  shares,  &c.  to  which  no  liability  was 
attached.  The  act  further  makes  provision  for  enabling  a  married 
woman  to  hold  such  securities  jointly  with  a  person  or  persons 
other  than  her  husband,  and  for  the  transferring  the  same  with 
that  other  or  others  without  the  concurrence  of  the  husband.  The 
act  also  provides  that  a  married  woman  may  effect  a  policy  on  her 
own  life  or  the  life  of  her  husband  for  her  separate  use,  and  a 
policy  effected  by  a  man  on  his  Uf e,  and  expressed  to  be  for  the 
benefit  of  his  wife  and  children,  or  for  his  wife  or  his  children,  or 
by  a  married  woman  on  her  life,  and  expressed  to  be  for  the  benefit 
of  her  husband  and  children,  or  for  the  children,  will  create  a  tmst 
in  favour  of  the  objects  named,  and  the  moneys  payable  under 
the  policy  are  not  to  be  liable  to  the  debts  of  the  assured.  But 
creditors,  if  they  can  prove  that  the  policy  was  effected  and  l^e 
premiums  paid  with  intent  to  defraud  them,  are  entitled  to  be  paid 
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a  sum  equal  to  the  premiums  so  paid.  A  trustee  to  receive  the 
policy  moneys  may  be  appointed  (and  the  appointment  of  a  new 
trustee  is  also  provided  for),  and  if  no  trustee  be  appointed,  the 
policy  vests  in  the  assured  or  his  personal  representatives,  in  trust 
for  the  above  purposes.  The  receipt  of  the  trustee,  or  of  the 
legal  personal  representative,  where  no  trustee,  or  no  notice  of  the 
appointment  of  a  trustee  is  given  to  the  assurance  company,  is  a 
discharge  to  the  company  for  the  money  secured  by  the  policy,  or 
for  the  value  thereof,  in  whole  or  in  part.  Provision  is  made  that 
questions  between  husband  and  wife  as  to  the  title  to,  or  the  pos- 
session of,  property  in  any  bank,  corporation,  &c.,  in  whose  books 
any  stocks,  &c.  of  either  party  are  standing,  may  be  settled  by  a 
judge  of  the  High  Court  on  summons,  or  by  a  county  court  judge, 
without  regard  to  the  value  of  the  property  in  dispute.  The  order, 
when  made,  can  be  appealed  against,  and  when  proceedings  are 
commenced  in  the  county  court,  which,  owing  to  the  amount  in- 
volved, could  not,  but  for  this  act  or  the  Act  of  1870,  be  heard  in 
the  county  court,  the  respondent  or  defendant  may  have  the  same 
transferred  to  the  High  Court  by  a  writ  of  certiorari.  Moreover, 
a  judge  may  hear  any  application  under  the  act,  if  either  party  so 
require,  in  his  private  room. 

While  the  act  thus  confers  extensive  rights  on  married  women, 
it  also  takes  care  to  impose  on  her  corresponding  liabiUties,  and, 
also,  to  provide  for  the  protection  of  her  husband  and  her  creditors. 
Thus,  her  contracts  will,  in  future,  bind  her  separate  estate,  whether 
that  estate  is  owned  by  her  at  the  time  of  the  contract  or  is  acquired 
subsequently,  unless  a  contrary  intention  be  shown.  And  she  is 
made  liable  to  be  sued  both  in  contract  and  in  tort  as  if  she  were 
a  feme  sole^  without  the  necessity  of  joining  her  husband  as  co- 
defendant,  and  damages  or  costs  recovered  against  her  wiU  be  pay- 
able out  of  her  separate  property. 

Besides  being  available  to  her  creditors  by  means  of  an  action, 
in  future  the  separate  estate  of  a  married  woman,  who  carries  on 
business  apart  from  her  husband,  will  be  available  to  them  under 
bankruptcy  proceedings ;  this  was  not  formerly  the  case ;  for  even 
where  tmder  the  Act  of  1870,  she  carried  on  a  business  for  her  own 
benefit  it  was  held  she  could  not  be  made  bankrupt,  even  though 
she  had  separate  property.  {Ex  parte  Jones^  Re  Cbriaaell.)  And 
though  it  is  expressly  provided  that  the  provisions  of  the  act  are 
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not  to  a£kct  any  settlement,  whether  ante-naptial  or  post-nuptial, 
respecting  the  property  of  any  married  woman,  nor  even  are  thej 
to  interfere  with  any  restriotion  against  anticipation,  wheneyer  or 
howeTor  imposed,  in  order  to  prevent  fraud,  it  is  enacted  that  no 
restriction  against  anticipation  imposed  by  a  woman  in  a  settlement 
made  by  her  of  her  own  property  is  to  be  valid  against  her  ante- 
nuptial creditors,  and  no  settlement  made  by  her  is  to  be  more 
valid  against  her  creditors  than  it  would  be  if  made  by  a  man 
against  his  creditors ;  so  that  a  post-nuptial  (and  voluntary)  settle- 
ment by  a  married  woman  will  be  unavailing,  even  though  it 
contains  a  clause  against  anticipation,  against  her  ante-nuptial 
creditors,  and  it  will  be  liable  to  be  set  aside  by  any  creditor 
under  13  Eliz.  c.  5,  on  the  ground  of  its  being  fraudulent,  or 
by  her  trustee  under  the  bankruptcy  laws;  and  with  regard  to 
the  investments  which  the  act  authorizes  the  woman  to  make, 
it  is  provided,  for  the  protection  of  the  husband,  that  if  any 
such  investment  be  made  by  means  of  the  moneys  of  the  husband 
without  his  consent  the  court  may  on  application,  as  prescribed  by 
the  Act,  order  the  investments,  and  the  dividends  or  any  part 
thereof,  to  be  transferred  and  paid  respectively  to  the  husband.  To 
prevent  creditors  being  defrauded  by  the  husband  giving  property 
to  his  wife  in  order  to  avoid  the  seizure  of  the  same  for  his  debts, 
it  is  provided  that  nothing  in  the  act  is  to  give  validity  as  against 
creditors  of  the  husband  to  any  gift  by  the  husband  to  the  wife  of 
any  property  which  after  such  gift  continues  in  the  order,  dis- 
position, or  reputed  ownership  of  the  husband,  nor  is  it  to  give  any 
validity  to  any  deposit  or  other  investment  of  moneys  of  the 
husband,  made  by  or  in  the  name  of  the  wife  in  fraud  of  his 
creditors,  but  such  moneys  or  investments  may  be  followed  as  if 
the  act  had  not  been  passed.  Lastly,  the  act  casts  certain  positive 
obligations  on  the  woman,  by  providing  that  justices  may,  on  the 
application  of  the  guardians  of  the  poor,  issue  a  summons  against 
the  wife  of  a  man  who  has  become  chargeable  to  any  union  or  parish, 
and  an  order  may  be  made  and  enforced  against  her  for  payment 
out  of  her  separate  estate,  in  the  same  way  as  an  order  maybe  made 
and  enforced  against  a  husband  for  the  maintenance  of  his  wife 
under  31  &  32  Viot.  c.  122,  s.  39.  And  a  married  woman  poflsessed 
of  separate  estate,  is  now  made  subject  to  all  such  liability  to 
support  not  only  her  children,  but  also  her  grandchildren  as  the 
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husband  is  now  subject  to ;  but  this  is  not  to  relieve  tbe  husband 
from  any  liability  imposed  on  him  to  maintain  his  wife,  children, 
and  grandchildren. 

The  Married  Women's  Property  Acts,  then,  cannot  be  said  to 
diTniniflh  to  any  important  extent  the  practical  utility  of  a  marriage 
settlement.  Indeed,  that  which  is  perhaps  the  main  object  of  a 
settlement — the  provision  for  the  children  of  the  marriage — is 
entirely  untouched  by  them ;  and  independently  of  the  provisions 
made  by  a  settlement  there  is  nothing  to  prevent  either  husband 
or  wife  from  squandering  away  their  respective  properties  at  their 
own  free  will,  and  at  their  death  leaving  the  children  utterly  un- 
provided for.  "We  shall  devote  the  first  portion  of  our  remarks  on 
this  subject  to  the  ordinary  form  of  settlement  which  is  primarily 
applicable  to  personal  estate,  but  under  which,  as  we  shall  hereafter 
see,  real  property  can  be  settled,  so  as  to  be  enjoyed  by  the  husband 
and  wife  in  specie ;  and  in  the  second  part  of  our  observations  we 
will  deal  with  what  are  known  as  strict  settlements  of  land,  and  the 
provisions  of  the  Settled  Estates  Act,  1877,  and  of  the  Settled 
Land  Act,  1882,  affecting  them. 
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CHAPTER  II. 

SETTLEMENTS  OF  PERSONAL  PROPERTY. 

Bt  the  fourth  section  of  the  Statute  of  Frauds,  all  agreements 
in  consideration  of  marriage  must  be  in  writing  and  signed  by  the 
party  to  be  charged  thereby  or  his  agent ;  and  in  practice  settle- 
ments are  always  carried  out  by  deed.  The  first  function  of  the 
settlement  is  to  vest  the  property  proposed  to  be  operated  upon  in 
the  trustees,  who  are  to  be  appointed  to  carry  out  the  proyiaions 
of  the  settlement.  The  first  question  which  will  arise  will  be,  how 
is  this  vesting  of  the  property  in  the  trustees  to  be  carried  into 
effect  P 


I.  How  the  Trust  Property  is  vested  in  the  Trustees. 

The  mode  by  which  the  property  the  subject  of  a  settlement  is 
vested  in  the  trustees  will  depend  on  the  nature  of  the  propertj) 
and  also  on  the  character  of  the  dealings  which  it  may  be  proposed 
to  have  with  it  under  the  trusts  of  the  settlement.  If  the  property 
is  of  such  a  nature  that  it  will  pass  by  delivery,  as  in  the  case  of 
personal  chattels,  or  by  transfer  in  the  books  of  banks  or  companies, 
as  in  the  case  of  government  stock,  shares,  &c.,  or  by  some  deed  in 
a  statutory  form,  as  in  the  case  of  railway  debentures,  the  property 
will  be  vested  in  the  trustees  in  the  appropriate  way  as  if  they  were 
purchasers,  and  the  transfer  will  be  recited  in  the  settlement  as 
having  been  made,  it  being  expressly  stated  that  the  transfer  is  or 
has  been  made  in  trust  for  the  owner  until  the  solemnization  of  the 
intended  marriage,  and  after  that  has  taken  place  then  upon  the 
trusts  contained  in  the  settlement  concerning  the  same. 

Where  the  proper  mode  of  transferring  the  property  is  by  deed, 
the  question  may  arise  whether  the  tranrfer  should  be  effected  by 
the  settlement  itself,  or  whether  a  separate  deed  should  be  em- 
ployed.   Which  of  the  two  courses  should  be  pursued  will  depend 
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on  the  answer  to  the  question — Supposing  the  trustees  are  by  the 
terms  of  the  settlement  to  have  the  power  to  sell  the  property  and 
to  transfer  it  to  a  purchaser,  will  the  assignment  to  them  form  a 
part  of  the  title  deeds  to  which  the  purchaser  will  be  entitled  ?  If 
an  affirmative  answer  is  given,  it  will  be  proper  to  efPect  the  trans- 
fer by  a  separate  deed,  so  that  the  settlement  and  its  trusts  may 
not  become  part  of  the  title  of  the  purchaser  or  transferee.  (See 
Capper  v.  Terrington;  Dobson  v.  Land.)  Thus,  if  the  property 
settled  be  a  debt  secured  by  a  mortgage  owing  to  the  settlor,  it  will 
be  more  convenient  to  have  the  transfer  to  the  trustees  made  by  a 
separate  deed,  so  that  when  the  mortgage  is  paid  off  the  settlement 
may  form  no  part  of  the  title  deeds  to  which  the  mortgagor  will  be 
entitled.  If  such  a  plan  be  adopted  the  settlement  would  recite 
the  mortgage  and  the  transfer,  and  then  proceed  to  declare  the 
trusts.  But  where  it  is  not  intended  that  the  trustees  shall  be 
empowered  to  dispose  of  the  property,  the  assignment  may  be 
made  by  the  settlement  itself.  Thus,  if  the  property  consists  of  a 
reversionary  interest  in  personal  estate  (which  must  be  assigned  by 
deed),  the  assignment  may  be  incorporated  in  the  deed  of  settle- 
ment itself ;  for  there  is  here  no  intention  to  deal  with  it  by  way  of 
disposing  of  it  subsequently ;  but  the  idea  is  that  the  trustees  shall 
hold  it  till  it  falls  into  possession.  If  the  property  consists  of  land, 
and  it  is  not  desired  to  put  it  into  strict  settlement,  the  usual 
course  is  to  convey  the  land  to  the  trustees  upon  trust  to  sell,  and 
then  to  hold  the  proceeds  upon  the  trusts  of  the  settlement.  Such 
a  direction  will,  as  you  know,  by  the  doctrine  of  conversion,  operate 
to  impress  the  land  with  the  character  of  personalty,  and  the 
ordinary  clauses  and  provisions  of  a  settlement  of  personalty  can 
be  made  to  apply.  The  land  is  conveyed  to  the  trustees  to  the  use 
of  the  owner  and  his  heirs  until  the  celebration  of  the  intended 
marriage,  and  afterwards  to  the  use  of  the  trustees  upon  trust,  at 
the  request  in  writing  of  the  husband  and  wife  during  their  joint 
lives,  and  afterwards  of  the  survivor,  and  after  the  death  of  the 
survivor  at  the  discretion  of  the  trustees,  to  sell.  This  plan  pre- 
vents the  land  from  being  sold,  unless  the  husband  and  wife  during 
their  lives,  or  the  survivor  after  the  death  of  one  of  them,  desire 
it.  The  result  is  that,  as  there  will  be  no  need  to  sell  the  land,  it 
may  be  enjoyed  by  them  in  specie^  just  as  freely  as  if  it  had  been 
settled  by  a  strict  settlement.    And  another  advantage  of  this  plan 
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iS|  that  when  the  time  comes  for  dividing  the  property  among  the 
children  all  danger  of  an  action  for  partition  will  be  obviated,  sinoe 
there  will  be  no  right  in  any  one  child  to  insist  upon  its  being 
divided  in  its  form  as  land.  Li  connection  with  such  a  settlement 
as  this  the  provisions  of  sect.  63  of  the  Settled  Land  Act,  1882,  as 
read  with  sect.  6  of  the  Settled  Land  Act,  1884,  must  be  borne  in 
mind.    Thej  will  be  treated  of  in  a  subsequent  page. 


II.  The  Covenant  to  Settle  After-acquired  Property. 

We  now  come  to  speak  of  the  after-acquired  property  of  the 
wife,  which  it  is  usual  to  include  in  the  settlement.  This  property 
will  now,  in  consequence  of  the  Married  Women's  Property  Act^ 
1882,  be  sufficiently  protected  from  all  claims  by  the  husband  (ssTe 
that  the  act  imposes  no  restraint  upon  her  anticipating  the  income 
thereof  and  handing  the  same  over  to  the  husband) ;  but  the 
children  of  the  marriage  will  derive  no  special  benefit  from  snoh 
after-acquired  property,  unless  it  be  expressly  conferred  on  them 
by  a  settlement.  Thus  it  will  still  be  necessary  to  follow  the  old 
plan,  and  to  include  in  the  settlement  the  property  which  the  wife 
may  acquire  or  which  may  devolve  on  her  after  the  marriage. 

The  plan  adopted  for  settling  such  property  of  the  wife  is  nsuallj 
to  insert  in  the  settlement  a  covenant  by  both  the  husband  and  the 
wife  (but  as  the  husband  will  in  future  have  no  rights  in  suoh 
property  the  covenant  might  be  by  the  wife  alone)  that  they  will 
convey  their  interests  in  the  property  to  the  trustees ;  or  sometimes 
it  takes  the  form  of  an  agreement  and  declaration  by  both  parties 
that  such  property  shall  be  subject  to  the  settlement.  In  framing 
such  a  covenant  or  agreement  and  declaration  g^eat  care  should 
be  exercised,  and  amongst  others  the  following  points  should  be 
borne  in  mind  :— 

The  covenant  should  include  property  to  which  the  wife  is 
entitled  at  the  date  of  the  settlement,  if  it  is  intended  that  it 
should  comprehend  property  in  which  she  has  a  reversionazy 
interest  at  that  time,  but  which  does  not  fall  into  possession  until 
the  coverture  has  determined.  (See  Agar  v.  George.)  If  the  cove- 
nant be  merely  to  settle  property  to  which  the  wife*,  or  formerly 
the  husband  in  her  right,  shall  become  entitled  during  the  cover- 
ture, as  the  words  "  shall  become  entitled,"  import  a  change  of  oon- 
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dition,  80  the  ooTenant  will  not  include  property  in  whioh  she  has 
at  the  date  of  the  settlement  a  vested  interest  in  possession,  or  in 
which  she  has  a  reversionary  interest,  which,  however,  does  not 
fall  into  possession  until  the  coverture  has  determined.  (See  Ee 
MitcheWs  Trmts,)  But  such  a  covenant  will  include  such  rever- 
sionary property  if  the  interest  fall  into  possession  during  the 
coverture,  for  there  is  here  a  sufficient  change  of  condition.  (See 
Archer  v.  Kelley.)  A  covenant  to  settle  the  wife's  after-acquired 
property,  if  made  by  the  wife  {Butcher  v.  Butcher)  ^  but  not  so  if 
entered  into  by  the  husband  alone  {Travers  v.  Travers^  and  see 
Dawes  Y.Treadwell)^  will  bind  separate  estate  subsequently  acquired, 
unless  a  restraint  on  alienation  is  annexed  to  the  separate  use. 
{Coventry  v.  Coventry.)  But  in  a  recent  case  it  was  held  that  pro- 
perty which  is  the  wife's  for  her  separate  use  by  virtue  of  the 
Married  Women's  Property  Act,  1882,  will  not  be  bound  by  a 
covenant  in  a  settlement,  made  before  1883,  to  settle  property  to 
which  she  becomes  entitled  for  her  separate  use.  {Re  Stonor.) 
Lastly,  note  that  the  general  form  of  covenant  will,  where  the 
intention  otherwise  is  not  clearly  expressed,  only  bind  property 
acquired  during  the  husband's  lifetime.  {Dickinson  v.  Dillwyn^  Re 
EdwardSj  and  Re  CampbelPs  Policies.) 

A  covenant  by  the  husband  alone  will,  in  future,  be  valueless ;  for 
the  Married  Women's  Property  Act,  1882,  takes  away  all  his  interest 
in  property  which  comes  to  his  wife  after  the  3l8t  December,  1883. 

m.  Provision  for  an  iamiediate  Income. 

Sometimes  in  order  to  provide  an  immediate  income  for  the 
married  couple  (which  may  be  necessary  when  the  property  settled 
is  of  a  reversionary  nature  and  may  not  fall  into  possession  for 
some  time,  as  where  a  son  about  to  marry  is  entitled  to  property 
on  his  father's  death,  and  puts  that  into  the  settlement),  the  father 
of  the  intended  husband  or  of  the  intended  wife  covenants  with 
the  trustees  that  he  will  pay  them  an  annuity  to  be  applied  for 
the  benefit  of  the  young  couple.  In  such  a  covenant  the  father 
generally  binds  himself  to  pay  the  annuity  during  the  joint  lives 
of  himself  and  the  son  or  daughter  about  to  be  married,  provided 
the  intended  husband  or  wife  or  any  issue  of  the  intended  marriage 
so  long  live.  The  money  payable  under  such  a  covenant  is  settled 
in  the  same  way  as  the  reversionary  interest  is  settled. 
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lY.  Settlement  of  a  Life  Policy. 

Another  kind  of  property  whioh  is  often  put  into  a  settlement 
by  the  intended  husband  is  a  policy  of  assurance.    He  infinres  his 
life,  and  then  assigns  the  policy  and  the  sum  assured  to  the  trustees, 
who  are  directed  to  hold  them  on  the  trusts  expressed  as  to  the 
general  bulk  of  the  property  settled.    The  husband  coTenants  not 
to  do  any  act  to  render  the  policy  void,  to  effect  a  new  policy  in 
case  it  should  become  void  by  any  means,  to  duly  pay  the  premioms 
and  to  deliver  the  receipts  therefor  to  the  trustees  upon  demand. 
As  it  will  be  the  duty  of  the  trustees  in  most  cases  to  keep  up  the 
policy,  they  may,  in  the  event  of  the  husband  making  default  in 
paying  any  premium,  pay  it  out  of  their  own  moneys,  and  if  they 
do  so  they  will  be  entitled  to  reimburse  themselves  the  money  flo 
paid,  and  will  further  have  a  lien  on  the  policy  for  moneys  so  paid, 
and  may  transfer  this  lien  to  any  third  person  who  advances  money 
to  them  for  the  purpose  of  paying  the  premiums.     (See  Be  Leslie,) 
Andy  as  the  trustees  may  have  no  available  fund  for  the  pre- 
miums, the  settlement  should  expressly  provide  that  the  trustees 
shall  not  be  responsible  for  any  lapse  of  the  policy  which  may 
occur.    Should  there  be  any  chance  of  a  bonus  being  declared  on 
the  policy,  as  this,  in  the  absence  of  stipulation,  goes  in  aocumula- 
tion  of  the  sum  which  the  assured  will  receive  on  his  death,  it  is 
sometimes  stipulated  that  the  trustees  may,  at  the  request  of  the 
husband,  instead  of  treating  such  bonus  as  capital,  authome  the 
husband  to  take  advantage  of  the  option  usually  given  to  the 
assured  by  the  company,  and  have  the  bonus  applied  in  the  re- 
duction of  the  amount  of  the  premiums.    Powers  are  sometimes 
given  to  the  husband  to  redeem  the  policy  on  his  paying  to  the 
trustoos  a  stipulated  simi,  which  is  to  be  subject,  when  paid,  to  the 
trusts  of  the  settlement,  and  provision  is  then  made  for  the  re- 
assignment of  the  policy  to  the  husband. 


V.  Settlements  by  Infimts. 

With  regard  to  the  parties  to  the  settlement,  the  Infants'  Se^^ 
ment  Act  (18  &  19  Vict  o.  43)  authorises  infants  (».  e.,  mB^^  ^ 
any  time  after  the  age  of  twenty,  and  females  at  any  time  aft^'*^^ 
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age  of  seventeen)  to  make  binding  marriage  settlements  of  their 
property,  real  and  personal.  It  is  necessary,  however,  to  apply  in 
a  smnmary  way  to  the  Chancery  Division,  and  obtain  the  sanction 
of  that  court  to  the  settlement.  TKis  will  generally  be  granted  as 
a  matter  of  course,  and  without  any  inquiry  being  directed  as  to 
the  propriety  of  the  contemplated  marriage.  (See  lie  Dalton,)  The 
act  has  a  qualifying  proviso  to  the  effect  that  an  appointment  under 
a  power  or  a  disentailing  deed  executed  by  an  infant  tenant  in  tail 
under  the  act  shall,  in  the  event  of  the  infant  dying  under  the  age 
of  twenty-one,  be  absolutely  void. 

It  was  formerly  held  that  the  act  did  not  authorize  a  post-nuptial 
settlement  of  the  property  of  the  wife  {Re  Potter) ;  but  in  Re 
Sampson  and  Wall  it  was  decided  that  the  act  was  sufficiently  wide 
to  authorize  a  post-nuptial  settlement  of  the  property  vested  in  the 
wife,  if  it  be  made  on  the  occasion  of  the  marriage.  The  same 
case  shows  that  the  court  has  no  power  under  the  act  to  compel  the 
infant,  if  unwilling,  to  execute  a  settlement ;  a  defect  which  has 
been  remedied  by  the  Judicature  Act,  1884  (47  &  48  Vict.  c.  61, 
8.  14),  which  provides  that  if  a  person  neglects  or  refuses  to  execute 
an  instrument  when  ordered  to  do  so,  the  court  may  order  some 
other  person  to  execute  the  instrument,  which  is  then  to  have  the 
same  force  and  effect  as  if  executed  by  the  person  originally  di- 
rected to  execute  the  same.    (See  Hdwards,  In  re^  Owen  v.  Edwards.) 


71.  Covenants  for  Title. 

Connected  with  the  vesting  of  the  property  in  the  trustees  is  the 
question.  What  covenants  for  title  should  the  settlor  enter  into  ? 
Formerly,  especially  where  the  property  settled  was  land  or  a  policy 
of  assurance,  it  was  usual  to  make  the  settlor  enter  into  full  cove- 
nants for  title.  But  this  is  by  no  means  a  good  plan.  For  the 
settlor  is  generally  the  husband,  and  in  case  of  a  breach  of  a 
ooTenant  it  would  be  the  duty  of  the  trustees  to  sue  him  on  the 
ooTenant.  To  do  this  would  obviously  affect  not  only  the  husband 
himself,  but  the  wife  and  children  of  the  marriage  through  him, 
and,  indeed,  would  in  most  cases,  instead  of  being  a  benefit  to  the 
latter,  operate  to  their  prejudice  by  perhaps  ruining  the  husband* 
So  that  the  usual  course  is  not  to  insert  any  covenant  by  the  settlor. 
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other  than  a  oovenant  for  further  assoranoe.  This  coyenant  need 
not  now  be  inserted  in  express  terms,  for  it  may  be  implied  bj 
virtue  of  sect.  7  of  the  Convejanoing  Act,  1881,  which  provides 
that  every  person  who  conveys  and  is  expressed  to  convey  "ba 
settlor,"  shall  be  deemed  to  covenant  for  further  assurance,  and 
this  covenant  will  extend  to  the  acts  of  every  person  claiming  under 
the  settlor,  either  by  deed  or  act  and  operation  of  law  in  his  life- 
time, subsequent  to  the  settlement,  or  by  testamentary  disposition, 
or  by  devolution  of  law  on  his  death. 


Vn.  The  Trusts  of  the  Settlement. 

The  property  having  been  vested  in  the  trustees,  the  next 
function  of  the  settlement  is  to  declare  the  trusts  upon  which  they 
are  to  hold  it.  The  first  of  these  will  be  to  hold  it  upon  trust  for 
the  settlor  imtil  the  intended  marriage.  The  object  of  this  trust 
is,  of  course,  that  if  the  intended  marriage  does  not  take  place,  the 
ownership  of  the  property  shall  not  be  altered.  Thus,  if  it  were 
to  turn  out  that  the  parties  were  within  the  prohibited  degrees,  so 
that  marriage  was  impossible,  the  first  trust  would  then  take  effect. 
(See  Pawson  v.  Broicn.)  But  it  has  been  held,  that  where  both 
parties  are  at  the  date  of  the  settlement  aware  of  the  impossibilitj 
of  the  marriage  taking  place,  the  court  will  not,  if  there  has  been 
a  completed  transfer,  do  away  with  the  effect  of  the  settlement. 
{Ayerst  v.  Jenkins,)  But  as  a  general  rule,  where  the  marriage  is 
broken  off  after  the  execution  of  the  settlement,  the  parties  may 
revoke  the  settlement,  and  this  even  where  they  have  after  its 
execution  cohabited  together  without  marrying.  {Essery  v.  Cmc- 
lard,)  In  Page  v.  HomCy  where  the  intended  husband  induced 
the  intended  wife  to  revoke  the  settlement,  it  was  held  that  the 
revocation  under  these  circumstances  was  void. 

The  next  trust  is,  that  after  the  solemnization  of  the  intended 
marriage,  the  trustees  shall  hold  the  property,  and  either  retain  it 
in  its  existing  state,  or  (generally  with  the  consent  in  writing  of 
the  husband  and  wife  during  their  joint  lives,  and  of  the  survivor 
after  the  death  of  one  of  them,  and  on  the  death  of  the  survivor, 
then  at  the  discretion  of  the  trustees)  sell  the  same  and  invest  the 
proceeds,  with  a  power  to  vary  the  investments  from  time  to  time 
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with  the  same  consents,  and  then  to  stand  possessed  of  the  property, 
or  the  proceeds  of  the  investments  thereof,  upon  trusts  which  will 
YBij  according  as  the  property  was  brought  into  the  settlement  by 
the  husband  or  the  wife ;  for,  as  we  have  mentioned  before,  the 
property  may  come  from  either  the  intended  husband  or  the 
intended  wife  ;  if  it  comes  from  the  former,  the  general  plan  is  to 
vest  it  in  the  trustees  upon  trust  for  the  husband  for  life ;  but  if  it 
comes  from  the  wife,  the  first  life  interest  in  the  income  is  generally 
given  to  her  for  her  separate  use,  without  power  of  anticipation. 
Sometimes,  however,  the  first  life  interest  in  the  income  of  the 
whole  estate,  wherever  it  comes  from,  is  given  to  the  husband,  and 
when  this  is  done,  it  is  proper  to  charge  it  with  the  payment  to  the 
wife  of  an  annual  income  during  the  coverture.    This  latter  plan 
is  nsnally  adopted  when  the  husband  is  not  in  business,  or  is  not 
earning  an  income  from  some  trade  or  profession.    But  where  he 
is  engaged  in  business,  or  in  the  exercise  of  a  profession,  it  is 
advisable  to  give  the  wife  the  first  life  interest  in  her  own  pro- 
perty ;  firstly,  because  it  is  to  be  presumed  that  the  husband  is 
deriving  an  income  from  his  business  or  profession,  and  so  will 
not  stand  in  need  of  the  income  of  his  wife's  property;  and 
secondly,  because  it  operates  to  protect  it  from  the  obligations  he 
may  incur  to  his  business  creditors. 

With  regard  to  these  life  interests  the  following  points  should 
be  noted.     To  protect  the  life  interest  of  the  husband  from  any 
obligations  he  may  incur  in  business  it  is  usual,  especially  when 
the  trade  he  carries  on  is  of  a  hazardous  nature,  to  make  it  deter- 
minable on  bis  bankruptcy,  or  on  his  attempting  to  alien  or  charge 
it.    The  law  with  regard  to  such  limitations  is  that  they  are  valid 
when  the  property  in  which  the  husband  takes  the  life  interest 
comes  from  the  wife  or  from  some  person  other  than  the  husband 
himself  {Dommett  v.  Bedford) ;  but  when  the  property  comes  from 
the  husband  himself,  they  will  be  invalid  as  against  his  trustee  in 
bankruptcy  {Higginbottom  v.  Holme)  ^  but  good  as  against  his 
alienees.     {Brooke  v.  Pearson;  Knight  v.  Browne,)    Again,  the 
interest  cannot  be  so  limited  as  to  continue  in  the  husband  after 
his  bankruptcy  or  alienation:  there  must  be  a  gift  over,  or  the 
destination  of  the  income  during  the  rest  of  his  life  must  in  some 
way  be  provided  for.     {Brandon  v.  Robinson,)     But  where  the 
husband  receives  part  of  his  wife's  property  upon  the  marriage  and 
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then  settles  properly  of  his  own  upon  himself,  with  a  gift  oyer  on  his 
bankraptey,  this  limitation  of  liis  own  property  will  be  valid  as 
against  his  trostee  in  bankruptcy ;  for  in  such  a  case  the  wife  is  con- 
sidered as  a  purchaser  to  the  extent  of  the  property  belonging  to  her 
which  has  been  received  by  the  husband.  {Mester  v.  Garland.)  The 
limitation  is  generally  deemed  to  refer  to  a  bankruptcy,  &c.  occurring 
after  the  marriage,  but  it  has  been  held  that  it  would  take  effect 
even  where  the  husband  was  an  uncertificated  bankrupt  at  the  date 
of  the  settlement  (Manning  v.  Chambers) ;  and  further,  where  the 
bankruptcy  was  annulled  before  the  interest  limited  feU  into 
possession,  it  was  held  that  the  husband's  life  interest  was  not 
determined  under  such  a  limitation.  {WTiite  v.  Chitty ;  and  see 
Ancona  v.  Waddcli.)  Further,  it  has  been  held  that  where  the  life 
interest  is  given  subject  to  a  gift  over  on  the  husband's  attempting 
to  alien,  assign,  or  mortgage  it,  and  there  takes  place  an  involuntary 
alienation,  e.  //.,  by  bankruptcy,  the  husband  does  not  in  such  a  case 
forfeit  his  life  interest.  ( Whitefield  v.  Prickett.)  But  the  contrary 
has  been  held  to  be  the  case  where  the  gift  over  was  to  take  effect 
upon  the  husband  "  doing  or  suffering  anything  whereby  the  pro- 
perty might  be  assigned  or  charged."     (See  Ex  parte  Eynston.) 

TTith  regard  to  the  restriction  upon  anticipation  annexed  to  the 
life  interest  conferred  by  the  settlement  on  the  wife,  this  will  apply 
to  property  which  is  hers  for  her  separate  use  under  the  Married 
Women's  Property  Act,  1882,  as  weU  as  to  other  separate  property ; 
for  sect.  19  of  that  act  expressly  provides  that  nothing  in  the  act 
shalT  interfere  with  or  render  inoperative  any  restriction  on  antici- 
pation. 

The  next  trust  is  concerned  with  the  destination  of  the  settled 
property  or  the  income  of  the  investments  thereof  upon  the  decease 
of  one  or  other  of  the  husband  or  wife.  Upon  such  decease 
occurring  it  is  usual  to  give  the  income  to  the  survivor  for  life.  After 
the  decease  of  the  survivor  the  trust  is  for  such  child  or  children  or 
remoter  issue  of  the  intended  marriage  at  such  age  or  time,  or  at 
such  ages  or  times,  not  being  earlier  as  to  any  object  of  the  power 
than  his  or  her  age  of  twenty-one  years,  or  day  of  marriage,  in 
such  shares,  if  more  than  one,  and  on  such  conditions  and  in  such 
manner  as  the  husband  and  wife  shall  by  deed  or  deeds  jointly 
appoint,  and  in  default  of  appointment  as  the  survivor  shall  by  deed 
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or  will  appoint,  and  in  default  of  such  appointment,  then  in  trust 
for  all  the  children  of  the  intended  marriage,  who  being  sons  shall 
attain  the  age  of  twenty-one  jears,  or  being  daughters  shall  attain 
that  age  or  shall  marry  under  that  age,  in  equal  shares ;  and  if  there 
is  but  one  child,  then  in  trust  as  to  the  whole  fund  for  that  one 
ohild. 

We  must  now  leave  the  settlement  for  a  while  and  consider  a 
few  points  which  arise  in  connection  with  the  appointment  under 
a  power  such  as  that  given  above.  Tou  will  remember  that  prior 
to  the  16th  July,  1830,  it  was  necessary  under  a  non-exclusive 
power, «.  e,  one  which  did  not  give  to  the  appointor  an  option  of 
excluding  any  object  intended  to  be  benefited  by  the  power,  for  the 
appointor  to  appoint  a  portion  of  the  fund  to  every  object  of  the 
power.  At  law  it  was  immaterial  how  small  the  share  appointed 
to  any  object  might  be ;  but  in  equity  it  was  necessary  to  appoint 
some  substantial  share,  or  the  appointment  was  held  illusory  and 
void.  {Gainsford  v.  Dunn.)  But  then  was  passed  the  statute 
11  Geo.  4  &  1  Will.  4,  c.  46,  which  rendered  iUusory  appointments, 
f.  e.  appointments  pf  merely  nominal  shares,  good  in  equity  as  well 
as  at  law.  But  under  this  statute  it  was  necessary  to  appoint  some 
share,  however  small,  to  each  of  the  objects  of  the  power.  (See 
Oains/ard  v.  Dunn.)  Now,  however,  in  the  exercise  of  a  power  of 
appointment  after  the  30th  July,  1874,  it  is  possible  entirely  to 
exclude  any  object  of  the  power  by  virtue  of  37  &  38  Vict.  c.  37, 
unless  there  is  some  express  declaration  to  the  contrary  in  the  in- 
strument creating  the  power. 

It  will  be  observed  that  power  is  given  to  appoint  a  share  to  the 
"remoter  issue"  of  the  marriage.  This  will  enable  the  husband 
or  wife  to  appoint  a  share  to  the  issue  of  a  deceased  child,  or  of  a 
child  who  has  become  bankrupt  or  aliened  his  interest  under  the 
settlement.  It  might  be  thought  that  such  a  power  would  be  void 
as  offending  against  the  rule  against  perpetuities,  for  it  might 
happen  that  no  issue  might  be  bom  to  the  child  of  the  marriage 
within  the  time  allowed  by  the  rule,  i.  e.  a  life  or  lives  in  being  and 
twenty-one  years  afterwards.  But  the  power  may  be  validly  exer- 
cised, provided  the  appointment  under  it  be  made  so  that  the  property 
most  veet  within  the  limited  time.  (See  Routkdge  v.  Dorrell.)  The 
remoter  issue  are  included,  because  the  rule  is  that  when  a  power 
is  given  to  appoint  among  children,  no  appointment  can  be  made 
even  to  the  executors  or  administrators  of  those  who  may  have 
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died  {Boyk  t.  BUhop  of  Peterborough)  ;  and  if  the  power  be  to  ap- 
point among  the  memben  of  a  particular  claasy  the  fond  cannot  be 
appointed  to  a  petaon  who  is  not  a  member  of  that  class.  So  that 
a  power  to  appoint  property  to  the  children  of  the  appointor  wiQ 
not  enable  the  donee  thereof  to  appoint  to  a  grandchild.  {Alexander 
V.  Alexander^  and  Brisfofce  y-  Warde,  See  also  Waring  y.  Lee.) 
Again,  under  a  power  to  appoint  to  jomiger  children,  a  yomiger 
son,  who  afterwards  becomes  the  eldest  by  the  decease  of  an  elder 
brother,  can  take  nothing  {Chaduick  t.  Doinuin)^  though  if  any 
appointment  has  been  made  to  him  he  will  not  have  to  refmid. 
The  words  '^  younger  brother"  in  powers  of  this  nature  mean  any 
child  who  may  not  be  entitled  to  the  family  estate.  (See  Sail  y. 
Heicer,)  When  the  power  only  authoruses  an  appointment  among 
children,  an  appointment  may  still  be  made  to  the  issue  of  a  child, 
it  being  looked  upon  as  an  appointment  to  the  child  and  an  assign- 
ment by  him  to  his  issue.  {Routledge  y.  Donne  ;  Thompson  y.  Simp- 
eon,)  But  as  this  can  only  be  effected  when  the  child  is  of  age 
and  is  a  party  to  and  executes  the  deed  of  appointment,  it  is,  as 
aboye  stated,  desirable  to  extend  the  power  of  appointing  the  trust 
funds  to  remoter  issue. 

With  regard  to  the  execution  of  powers,  the  following  points  are 
noticeable : — ^A  married  woman  may  execute  such  a  power,  whether 
coupled  with  an  interest  or  not,  without  the  necessity  of  the  joinder 
of  her  husband  or  the  acknowledgment  of  the  deed  by  her.     {Doe 
y.  Eyee.)    As  an  infant  cannot  make  a  will,  he  cannot  execute  a 
power  of  appointment  by  will,  and  as  to  the  execution  thereof  by 
deed  he  cannot  appoint  real  property  unless  the  power  be  one  which 
is  simply  collateral  {Hearle  y.  Qreenbank) ;  and  as  to  powers  to  ap- 
point personal  property  he  may  by  deed  exercise  them,  whether  they 
are  collateral,  in  gross  or  appendant,  at  the  age  at  which  he  may 
by  law  dispose  of  personalty  to  which  he  is  absolutely  entitled,  i.  e, 
when  he  is  of  a  sufficient  age  to  understand  what  he  is  doing. 
{Re  D^Auhigan ;  Palmer  y.  Locke,)     It  results  that  an  infant  may 
execute  the  ordinary  power  of  appointment  among  children  con- 
tained in  a  marriage  settlement.    But  with  reference  to  real  estate, 
powers  appendant  and  in  gross  can  only  be  exercised  by  an  infant 
if  the  donor  expresses  an  intention  that  the  power  shall  be  exer- 
cised.   It  will  perhaps  be  hardly  necessary  to  remind  you  that  a 
power  simply  collateral  is  one  where  the  donee  has  a  mere  mandate 
to  execute  the  power  without  any  interest  in  the  property ;  that  a 
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power  appendant  is  one  coupled  witli  an  interest  and  capable  of 
affecting  sach  interest,  e.  g.  a  tenant  for  life's  power  of  leasing ; 
and  that  a  power  in  gross  is  one  coupled  with  an  interest  in  the 
donee,  but  not  capable  of  affecting  such  interest,  e,  g,  a  power  of 
jointuring  a  wife. 

The  question  may  arise  whether,  on  the  execution  of  the  usual 
power  in  a  settlement  to  appoint  among  children,  an  appointment 
may  be  made  to  daughters  and  at  the  same  time  a  restraint  im- 
posed upon  anticipation,  or  whether  the  imposing  of  such  a  restraint 
will  not  offend  against  the  perpetuity  rule.  The  appointment  will 
in  any  case  be  good  even  if  the  restraint  be  invalid  as  transgressing 
the  rule  (see  JPVy  v.  Capper) ;  but  the  restraint  wiU  in  some  cases  be 
upheld,  and  in  other  cases  not.  (See  Buckton  v.  Hay ;  Cooper  v. 
Laroche ;  Herbert  v.  Webster.)  If  the  daughter  was  unborn  at  the 
date  of  the  creation  of  the  power,  the  court  will  reject  the  words 
creating  the  restraint  as  infringing  the  role.     {Bt*ckton  v.  Hay.) 

In  the  exercise  of  the  power  the  perpetuity  rule  may  be 
transgressed  in  other  cases.  Thus,  an  appointment  may  be  made 
under  the  power  usually  inserted  in  settlements  to  such  uses  as  a 
child  of  the  marriage  may  by  deed  or  will  appoint ;  but  if  the  appoint- 
ment be  made  to  him  to  such  uses  as  he  shall  by  will  alone  appoint, 
this  will  offend  against  the  rule  and  be  void,  unless  the  child  was 
bom  at  the  time  of  the  creation  of  the  power,  so  as  to  be  a  life  in 
being.     (See  Jebb  v.  Ttigicell;  Morgan  v.  Orommo.) 

Again,  in  executing  the  power,  there  are  two  points  to  be  avoided 
—the  excessive  execution  of  the  power  and  a  fraudulent  exercise  of 
it.  If  the  appointment  include  objects  not  intended  by  the  terms 
of  the  power  to  be  benefited,  the  appointment  will  not  be  altogether 
void,  but  it  will  be  void  as  to  the  excess  only,  and  good  as  to  the 
shares  intended  for  the  objects  of  the  power,  provided  they  can  be 
separately  ascertained.  {Re  Kerr^s  Trmts.)  And  a  fund,  instead 
of  being  directly  appointed  to  an  object  of  the  power,  may  be 
appointed  to  a  trustee  in  trust  for  him  {Thirnton  v.  Bright) ;  or  it 
may  be  appointed  to  trustees  upon  trust  to  sell  and  divide  the 
proceeds  among  the  objects.     (Fowkr  v.  Cohn.) 

As  to  what  constitutes  a  fraudulent  exercise  of  a  power,  the  rule  is 

that  it  muBt  be  exercised  for  the  benefit  of  the  child,  and  not  indirectly 

for  the  father's  own  benefit ;  so  that  if  the  power  be  exercised  with  an 

ultimate  view  to  secure  some  advantage  to  the  appointor,  or  to  any 

person  other  than  an  object  of  the  power,  the  appointment  will  be 
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ToM  TliTis,  a  hxher  vSl  not  be  allowed  to  make  an  immediate 
ap'joiiitment  to  an  infant  child  with  the  idea  of  becoming  entitled 
to  the  fund  as  the  ohiId*s  peiscaal  repreecntatJYe  if  he  should  die. 
(C*iftn»jnghnm  T.  T/iUnof ;  WelUi'^^  y, Mornington.)  But  the  mere 
fact  that  an  app*^  intment  is  made  to  an  infant,  and  that  the  father, 
the  appointor,  will  be<«>ine  entitled  to  the  fond  on  the  duld's  deoease, 
will  not  necessarilj  render  the  appointment  Toid.  {Butcher  v. 
JacJkAon  ;  Beert  v.  Hutchinson-naJfrnUier  ;  see  9\aoHenty  v.  Wray) 
In  WelUiley  t.  Jfomi/t^oH  the  diild  of  the  appointor,  the  object  of 
the  power,  was  in  bad  health,  and  the  appointment  being  made  bj 
the  appointor  with  a  view  to  obtaining  a  saooesdon  to  his  property, 
was  held  void* 

An  appointment  when  onoe  made  cannot  be  revoked  unless  the 
appointor  reserve  to  himself  a  power  of  revocation,  which  he  may 
do  though  the  instrument  creating  the  power  gives  him  no  auihoriiy 
to  make  such  a  reservation.  But  where  an  irrevocable  appointment 
has  been  made  conferring  benefits  on  certain  objects,  and  a  deed  is 
subsequently  executed  by  the  appointor,  attempting  to  revoke  it, 
and  at  the  same  time  conferring  other  benefits  upon  those  objects, 
they  may  be  required  to  elect  between  those  benefits  and  the  pro- 
perty appointed.     (See  Bickersville  v.  Rodger,) 

As  to  the  release  and  disclaimer  of  powers,  formerly  the  mle 
was  that  powers  appendant  and  in  gross  could,  but  those  simply 
collateral  could  not,  be  released.  (  See  West  v.  Burney.)  But  by 
sect.  52  of  the  Conveyancing  Act,  1881,  a  person  to  whom  a  power 
coupled  with  an  interest  or  not  is  given,  may  by  deed  release  or 
contract  not  to  exercise  the  power,  and  this  whether  the  power  was 
created  by  an  instrument  coming  into  operation  before  or  after  the 
commencement  of  the  act.  This  section  did  not,  however,  apply 
to  the  disclaimer  of  powers,  and  this  omission  was  supplied  by  the 
Conveyancing  Act,  1882,  sect.  6,  under  which  the  donee  of  a  power, 
whether  coupled  with  an  interest  or  not,  and  whether  created  by  an 
instrument  coming  into  operation  before  or  after  the  commencement 
of  the  act,  may  by  deed  disclaim  the  power,  and  the  effect  of  such 
disclaimer  will  be  that  he  will  not  be  able  to  exercise,  or  join  in  exer- 
cising, it ;  but  it  may  be  exercised  by  the  others  or  other,  or  the 
survivor  of  the  other  persons  to  whom  the  power  was  given,  unless 
the  contrary  be  expressed  in  the  instrument  creating  the  power. 
Under  sect,  52  of  the  Conveyancing  Act,  1881,  it  has  been  held 
that  a  power  which  is  coupled  with  a  trust  or  duty  may  not  be 
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released,  but  can  only  be  extmguished  by  the  trustee  making  a 
proper  and  irrevocable  appointment.     {Et/re  v.  JEyre,) 

We  must  now  leave  the  subject  of  powers  and  return  to  the 
settlement.     The  general  trust,  in  default  of  appointment  for  the 
children  of  the  marriage  in  equal  shares,  is  qualified  by  the  inser-    * 
tion  of  what  is  known  as  the  hotchpot  clause.     This  clause  declares 
that  no  child  to  whom  any  share  has  been  appointed  shall,  in 
default  of  appointment  to  the  contrary,  take  any  share  in  the 
unappointed   part  without  bringing  his  appointed  portion  into 
hotchpot  and  accounting  for  the  same.     The  object  of  the  clause  is 
to  prevent  any  child  to  whom  an  appointment  has  been  made  from 
taking,  in  addition  to  the  property  appointed  to  him,  a  share  in 
the  residue  which  remains  unappointed  equally  with  children  to 
whom  no  appointment  has  been  made.     Thus,  suppose  there  were 
a  fund  of  4,000/.,  and  there  were  three  children  of  the  marriage, 
and  to  one  of  them.  A.,  1,000/.  had  been  previously  appointed  by 
the  father.     If  the  remainder  of  the  fund,  3,000/.,  were  left  un- 
appointed, each  child,  including  A.,  would,  in  the  absence  of  a 
hotchpot  clause,  be  entitled  to  1,000/.  each,  and  A.  would  thus  get 
2,000/.,  while  the  other  two  children  would  only  get  1,000/.  each. 
But  under  the  operation  of  a  hotchpot  clause  A.  would  have  to 
bring  into  account  the  1,000/.  previously  received  by  him  as  a  con« 
dition  of  his  receiving  a  share  of  the  remaining  3,000/.,  so  that  he 
would  only  get  333/.  6^.  8d.  of  the  unappointed  sum,  which,  to- 
gether with  the  1,000/.  he  had  previously  received,  would  amoimt 
to  1,333/.  6«.  8d,f  or  one-third  of  the  whole  trust  fund,  a  share 
equal  to  that  received  by  each  of  the  other  children.    It  has  been 
held  that  a  hotchpot  clause  will  not  be  implied  in  a  settlement, 
(See  He  Al/reton^s  Trusts.) 

An  advancement  clause  should  also  be  inserted  in  the  settlement, 
in  order  to  enable  the  trustees  to  raise  a  part  of  an  infant  child's 
vested  or  presumptive  share  and  apply  it  for  his  advancement,  pre- 
ferment or  benefit.  The  clause  as  usually  framed  authorizes  the 
trustees,  with  the  consent  in  writing  of  the  parents  during  their 
joint  lives,  and  of  the  survivor  during  his  or  her  life,  and  after  the 
death  of  the  survivor  at  the  discretion  of  the  trustees,  to  raise  any 
part  not  exceeding  one-half  of  the  vested  or  expectant  share  of  any 
child  or  issue  of  the  marriage,  and  to  apply  the  same  for.  his  ad« 
vancement  or  benefit  as  the  trustees  may  think  fit.    Note  that 
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this  power  moBi;  still  be  expressly  insertedy  and  is  not  implied  by 
■ect  43  of  ibe  Conyeyanoing  Act,  1881,  whiob  merely  allows  the 
income  of  trust  funds  to  be  applied  for  the  maintenance,  education 
and  benefit  of  infants. 

It  was  further  usual  to  insert  a  maintenance  and  aoomnnlation 

danse,  in  order  to  provide  for  the  destination  of  the  trost  property, 

should  the  parents  die  during  the  minority  of  the  children.    Tins 

dause  generally  empowered  the  trustees  to  apply  the  whole  or 

part  of  the  income  of  the  expectant  share  of  any  infant  child  for 

his  maintenance  and  edncation,  and  to  accumulate  the  residue  and 

add  the  accumulations  thereof  to  the  capital  of  the  share.    A  clause 

of  this  kind  was  impliedly  annexed  to  settlements  executed  after 

the  28th  August,  I860,  by  Lord  Cranworth's  Act,  s.  26.    But  this 

piiOTisioii  has  been  superseded  by  sect.  43  of  the  Conveyancing  Act, 

1882,  which  enacts  that  wh^re  property  is  held  by  trustees  in  trust 

lor  an  iofuit  W/A^  for  life  or  any  greater  interest,  and  whether 

abow^xtelr  or  ccKitiBgentlT  on  his  attaining  twenty-one,  or  the 

Mituuence  of  any  ernit  before  his  attaining  that  age,  the  trustees 

aar  at  tbexr  sole  discretion  pay  to  the  infant's  parent  or  guardian 

•'if  SBT  « <r  othefwiae  ^ply  i^  or  towards  the  infant's  mainte- 

Banee.  e*hxa6?n,  or  ienefU  '**  income  of  that  property ^  or  any  part 

^M^^,  wiKcber  there  is  any  other  fund  applicable  to  the  same 

wurJgMU  cr  aar  person  bound  by  law  to  provide  for  the  infant's 

saicr^vas^'^  cr  education  or  not.    The  trustees  shall  accumulate 

^  xmiae  of  that  income  at  compound  interest  for  the  benefit 

ij  ilif  T«nc«i  who  ultimately  becomes  entitled  to  the  property. 

TSvvisk*'  t]uft  t^  tnisteee  may  apply  the  accumulations,  or  any  part 

iii^tirif  cs  if  Ate  same  were  income  arising  in  the  then  current 


f^  TMnsMi  extends  to  instruments  coming  into  operation 
^|W  Mm  or  after  the  commencement  of  the  act,  and  may  be 
^^^j^^iM  ^Jf  ^vied  by  the  settlement.  As  the  income  is  by  the 
^ef  MTiKe  to  the  parent  of  the  infant  as  well  as  his  guardian,  it 
^  aitviMd  to  the  mother  for  the  infant's  benefit  after  the 
F  tlrt"  father,  though  she  may  not  be  the  infant's  guardian, 

l)i^  father  has  appointed  a  guardian  nnder  12  Gar.  2, 

^^^     ^;^  j(V^  (\t^.)    Under  the  clause  implied  by  the  act  an 

nar  be  made  for  the  general  benefit  of  the  infant, 
mutjtr  for  his  maintenance  or  education,  and  the  ex- 
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preesion  "benefit"  gives  the  trustees  a  very  wide  disoretion.     (See 
Lowther  v.  JBentinck.)     They  may  apply  past  accumulations  of 
income  in  recouping  the  father  of  an  infant  what  he  has  paid 
for  the  infant's  maintenance.      {Re'  Pitfs   Settlement.)     Under 
the  clause   as  implied  by  Lord  Cranworth's  Act,  the  advance- 
ment could  only  be  made  out  of  the  income  to  which  the  infant 
"might  be  entitled,"  which  was  held  not  to  enable  an  advance  to  be 
made  where  the  infant  on  attaining  twenty-one  would  not  be 
entitled  to  interest  on  his  share  or  legacy,  as  the  case  might  be,  till 
the  payment  of  the  share  itself.     Thus,  in  He  Oeorge^  where  a 
legacy  was  given  by  her  father  to  Q.,  "  if  and  when  she  should 
attain  the  age  of  twenty-one,"  and  an  annual  sum  was  set  aside 
for  her  maintenance  during  minority,  it  was  held  that  no  interest 
was  payable  during  minority  on  the  legacy,  and  that  Lord  Cran- 
worth's Act  did  not  apply,  as  it  only  wcus  available  in  cases  where 
the  infant  was  either  entitled  absolutely  to  the  principal  and  income, 
or  was  entitled  to  the  principal  contingently  in  such  a  manner  that 
he  would,  on  coming  of  age,  become  entitled  to  the  income  also ; 
and  though  it  was  thought  that  the  Conveyancing  Act,  1881, 
would  now  meet  such  a  case  as  lie  Oeorge^  it   has  been  held,  in 
JRe  Dkksony  Hill  v.  Grants  that  the  principle  of  Re  Oeorge  is 
applicable  to  sect.  43  of  the  Conveyancing  Act.     In  this  case 
contingent  legacies  were  given  to  persons  not  the  children  of  the 
testator,  and  in  consequence  such  legacies  did  not  carry  interest 
in  favour  of  the  legatees  before  vesting,  but  such  intermediate 
interest  or  income  went  to  the  residuary  legatee.    It  was  held  by 
the  Court  of  Appeal  that  sect.  43  of  the  act  did  not  apply,  and  the 
income  could  not  be  used  for  the  maintenance  of  the  legatees. 

In  general  the  express  clause  for  maintenance  may  now  be 
omitted  in  reliance  on  the  statutory  clause.  But  this  will  not  be 
applicable  where  the  vesting  of  the  fund  is  postponed  till  after 
the  age  of  twenty-one,  or  where  the  infant's  interest  is  defeasible. 
(See  Re  Buckley,)  Such  a  case  cannot,  however,  occur  under  a 
marriage  settlement,  as  the  vesting  of  shares  must  take  place 
within  twenty-one  years,  or  the  limitation  would  be  void  as  offend- 
ing against  the  perpetuity  rule. 

It  will  be  noticed  that  the  Conveyancing  Act  allows  the  money 
to  be  advanced  for  the  infant's  maintenance,  whether  or  not  there 
is  any  person  bound  by  law  to  provide  therefor.    Previously  it  was 

z2 


340  PART  IT. — SETTLEMENTS. 

doubtful  whether  the  father,  when  able  to  niaintain  the  infant^ 
could  insist  on  the  ohildren  being  maintained  in  exoneration  of  his 
l^gal  duly,  and  it  depended  on  whether  the  clause  was  in  the  form 
of  a  trusty  and  on  the  wording  of  the  clause,  whether  he  could 
80  insist  or  not.  (See  Ransome  v.  Burgess ;  Wilson  v.  Turner.)  If 
there  was  a  mere  power  to  advance,  as  distinguished  from  a  trust, 
the  &ther  would  have  no  right  to  call  on  the  trustees  to  make  an 
advancement ;  and  it  was  held  in  Brophy  v.  Bellamy^  that  where  the 
trustees  had  a  discretion  to  maintain  the  children,  without  reference 
to  their  father's  ability  to  do  so,  the  court  woidd  not  interfere  with 
their  discretion  if  exercised  hof%&  fide.  These  questions  have  now, 
however,  ceased  to  be  of  importance. 

It  has  been  recently  decided  that  trustees  have,  under  sect.  43  of 
the  Conveyancing  Act,  1881,  power  to  allow  maintenance,  although 
the  trust  instrument  directs  the  income  to  be  accumulated  till  the 
cestui  que  trust  becomes  absolutely  entitled  to  the  fund,  such  a 
direction  not  amounting  to  evidence  of  a  contrary  intention  within 
the  section.     {Re  Thatcher^ s  Trusts.) 

The  last  trust  of  the  property  is  concerned  with  declaring  what 
shall  be  its  destination  if  there  be  no  child  of  the  marriage  who 
lives  to  attain  a  vested  interest  under  the  previous  trusts.  With 
regard  to  the  property  brought  into  the  settlement  by  the  husband, 
it  is  declared  that  it  shall  be  held  in  trust  for  him  absolutely.  As 
to  the  property  brought  in  by  the  wife,  it  is  declared  that  it  shall 
be  held  upon  trust  for  her  absolutely  if  she  shall  survive  the  cover- 
ture, but  if  she  should  die  during  the  intended  coverture,  then 
"  upon  such  terms  as  she,  whether  covert  or  discovert,  shall  by  her 
win  appoint,  and  in  default  of  such  appointment,  and  so  far  as  any 
such  appointment  shall  not  extend,  in  trust  for  the  person  or  per- 
sons who,  imder  the  statutes  for  the  distribution  of  the  effects  of 
intestates,  would,  on  her  decease,  have  been  entitled  thereto  if  she 
had  died  possessed  thereof  intestate,  and  without  having  been 
married;  such  persons,  if  more  than  one,  to  take  as  tenants  in 
common  in  the  shares  in  which  the  same  would  have  been  divisible 
between  them  under  the  same  statutes." 

The  object  of  the  lengthy  trust,  which  is  declared  in  the  event  of 
the  vrife  dying  during  the  coverture,  is  to  exclude  the  husband 
from  taking  her  property  on  her  death.  For  if  it  were  simply 
given  to  her  absolutely,  and  she  died  before  her  husband,  it  would 
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oonfititute  a  reversionary  ohose  in  action,  and  the  husband,  on 
taking  out  administration,  would  be  entitled  to  the  whole  of  the 
property.  The  power  of  appointment  by  will  is  given  to  her, 
whether  covert  or  discovert,  because  if  she  has  this  power  only  in 
the  event  of  her  dying  before  her  husband,  it  might  happen  that 
a  will  made  by  her  during  coverture  would  become  void  by  the 
husband  dying  before  her ;  for  a  wiU  speaks  from  the  death,  and 
as  at  her  death  she  would  be  discovert,  the  power  to  make  the  ap- 
pointment by  will  would  not  exist.  (See  Willcock  v.  Noble.)  Where 
a  married  woman  had  a  power  during  coverture  to  appoint  by  will, 
and  also  had  an  interest  which  would  become  hers  absolutely  for 
her  separate  estate,  in  event  of  her  having  no  children  and  surviving 
her  husband,  and  she  made  a  wiU  in  exercise  of  the  power  during 
coverture,  and  survived  the  husband  without  having  had  issue,  it 
was  held  that  the  will  was  good,  as  it  was  made  during  coverture, 
and  she  had  the  absolute  interest.  {Bishop  v.  Wall,)  And  the 
doctrine  of  Willock  v.  Noble  is  not  altered  by  the  Married  Women's 
Property  Act,  1882,  since  it  does  not  operate  to  empower  a  married 
woman  to  make  a  will  during  coverture  so  as  to  pass  property 
which  accrues  to  her  after  the  death  of  her  husband.  If  she  make 
a  will  during  coverture,  it  will  only  pass  property  which  belonged 
to  her  for  her  separate  use  before  she  became  discovert :  property 
which  she  acquires  when  discovert  is  not  separate  property  within 
the  act,  and  does  not  become  so  till  she  is  under  coverture  again. 
{Re  Pricej  Stafford  v.  Stafford.)  The  words  "  died  without  having 
been  married"  should  always  be  employed.  If  the  words  "  died 
unmarried"  are  used  in  a  settlement,  they  are  deemed  to  mean 
"  not  imder  coverture  at  the  time  of  her  death."  (See  Dalrympk 
V.  Hall)  The  result  would  be  that  if  the  wife  should  die  leaving 
a  husband  and  an  infant  child,  the  infant  child  would  take  the 
property,  and  should  it  die  under  age,  the  husband,  as  its  next  of 
kin,  would  take  its  share,  and  so  the  wife's  relations  would  be 
entirely  excluded.  {Pratt  v.  Mattheic.)  Again,  the  words  "  next 
of  kin"  should  not  be  used  in  substitution  for  the  more  lengthy 
expression  "  the  persons  entitled  under  the  Statutes  of  Distribution ;" 
for  "  next  of  kin"  include  only  the  nearest  blood  relations  in  the 
same  degree.     {Ealton  v.  Foster.) 
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Yin.  Trustee  daniei. 

We  now  piopoee  to  oonsider  some  of  the  msaal  danees  inserted 
in  settlements  with  the  object  of  conferring  certain  powers  on  tbe 
tmstees.    The  most  nsoal  of  these  clauses  are : — 

(a)  The  Investment  danse. 

(b)  The  Receipt  Claose. 

(o)  The  Power  to  componnd  and  settle  Clainis. 

(d)  The  Indemnify  and  Beimbursement  danses. 

(e)  The  Power  to  appoint  new  Trustees. 

Before  offering  a  few  words  on  each  of  these  dauses,  we  maj 
notice  that  powers  given  to  trustees  are  not  usually  given  to  them 
and  their  ^*  assigns,"  for  it  is  not  tbe  intention  that  they  shall  he 
exercised  by  any  person  to  whom  an  assignment  may  be  made  hy 
them.    They  are  to  be  exercised  by  the  trustees  themselves,  and 
by  new  trustees,  who  may  be  from  time  to  time  appointed  under 
the  settlement,  and  these  latter  derive  their  capability  to  exercise 
the  powers  not  from  the  original  instrument,  but  from  the  deed 
which  appoints  them.    Further,  it  is  not  necessary  to  confer  the 
powers  expressly  on  them, "  and  the  survivor  or  survivors  of  them," 
as  was  formerly  done ;  for  by  the  Conveyancing  Act,  1881,  s.  38,  a 
power  or  a  trust  vested  in  two  or  more  persons  jointly,  unless  Uie 
contrary  is  expressed  in  the  instrument  creating  the  power  or  trust, 
may  be  exercised  by  the  survivor  or  survivors  of  them.    Trusts 
could  always  have  been  executed  by  any  person  who  was  for  the 
time  being  the  owner  of  the  legal  estate  in  the  trust  property.    So 
that  where  land  was  devised  to  two  or  more  persons  upon  trust 
that  they  or  their  heirs  or  assigns  should  sell,  the  survivor  or 
survivors  of  such  persons,  and  the  heir  of  the  survivor,  indepen- 
dently of  the  act,  could  have  sold  {Morton  v.  Hallett) ;  but  with 
regard  to  powers  which  were  simply  collateral,  these  could  not  he 
exercised  by  any  persons  other  than  those  to  whom  they  were 
expressly  given.    The  above  section,  you  should  notice,  applies . 
equally  to  mere  powers  as  to  trusts,  but  only  applies  when  the 
instrument  creating  the  trust  or  power  comes  into  operation  after 
the  conunencement  of  the  act,  i.^.,  after  the  3 1st  December,  1881. 
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(a)  The  Investment  Clause, — Independently  of  express  provision 
and  of  statutory  enaotmenti  trustees  can  only  invest  in  3/.  per 
cent.  Annuities.    But  by  virtue  of  various  statutes,  they  may  now, 
unless  expressly  forbidden  by  their  trust  instrument,  invest  in  any 
parliamentary  stocks,  or  in  publio  funds,  or  in  any  security  the 
interest  of  which  is  guaranteed  by  act  of  parliament  (30  &  31 
Vict.  0.  132,  s.  2) ;  but  this  does  not  authorize  investments  on 
Indian  railway  debentures,  though    the    principal  and  interest 
be  guaranteed  by  the    Indian  government   {Qreen   v.  Ansell) ; 
in  Bank  of  England  or  Ireland  Stock  (22  &  23  Vict.  o.  35, 
6.  32),  in  East  Indian  Stock  (Ibid.)^  or  in  real  securities  in  the 
United  Kingdom.      If  authorized  to  invest  in  government  or 
parliamentary  securities,  they  may  invest  in  Bank  Stock,  East 
India  Stock,  Exchequer  Bills,  in  Consolidated  Eeduced  and  New 
3/.  per    cent.   Annuities,    in    Metropolitan    Consolidated    Stock 
('34  &  35  Vict,  0.  47,  s.  73),  and  on  mortgage  of  freehold  or  copy- 
hold estates  in  England  or  Wales  (23  &  24  Vict.  c.  38,  s.  11 ;  and 
GFen.  Ord.  1st  Feb.  1861),  and  they  may  make  these  investments 
even  if  the  trust  instrument  contains  a  general  prohibition  of 
investments  other  than  those  expressly  authorized.     {Ee  Wedder^ 
bum.)     If  authorized  to  invest  in  real  securities  they  may  invest 
in  charges  under  the  Improvement  of  Land  Act,  1864,  unless 
expressly  forbidden,  and  if  authorized  to  invest  in  colonial  govern- 
ment securities,  they  may  invest  in  securities  of  the  government  of 
the  Isle  of  Man.     (43  &  44  Yict.  o.  8.)     If  empowered  to  invest 
generally  on  the  securities  of  shares,  stock,  mortgages,  bonds, 
debentures  of  companies  incorporated  by,  or  acting  under,  the 
authority  of  act  of  parliament,  they  may  invest  in  mortgage 
debentures  issued  under  the  Mortgage  Debenture  Act,  1865,  and 
if  empowered  to  invest  in   debentures  or  debenture    stock    of 
railway  or  other  companies,  they  may,  unless   expressly  pro- 
hibited, invest  in  any  nominal  debenture  or  nominal  debenture 
stock,  issued  under  the  Local  Loans  Act,  1875,  and  if  they  are 
authorized  to  invest  in  the  mortgages  or  bonds  of  a  company,  they 
may,  tmder  the  Debenture  Stock  Act,  1871,  invest  in  the  debenture 
stock  of  such  company.  And  where  they  hold  money  in  trust  to  lay 
it  out  in  the  purchase  of  land  to  be  settled  in  strict  settlement, 
they  may  invest  it,  with  the  consent  of  the  tenant  for  life,  in  the 
investments  authorized  by  the  Settled  Land  Act,  1882,  s.  21, 
which,  inter  alia^  authorizes  investments  in  debentures  and  deben- 
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ture  stock  of  railway  oompanies  in  Great  Britam  or  Ireland,  inoor- 
porated  by  special  act  of  parliament,  and  having  for  ten  years  next 
before  the  investment  paid  a  dividend  on  its  ordinary  stock  or 
shares. 

The  power  to  invest  implies  a  power  to  vary  the  investments 
and,  as  a  rule,  to  sell  the  property  where,  for  instance,  it  consists 
of  stock,  and  to  reinvest  it  in  any  security  authorized  by  law. 
{Me  Clergy  Orphan  Corparation.) 

As  to  the  precautions  a  trustee  should  take  on  investing  on 
mortgage  we  have  already  spoken.  (See  ant€y  p.  198.)  A  power 
to  invest  in  real  securities  will  not  authorize  an  investment  in 
ordinary  leaseholds,  nor  even  in  a  long  term  of  years,  though  it  be 
unburdened  by  rent  or  covenants.  {Ee  BoytVs  Settled  Sstaies,) 
By  making  improper  investments  the  trustees  will  incur  liabilitj 
should  any  loss  occur  to  the  trust  estate,  and  they  will  also  be 
liable  for  not  investing  when  they  ought  to  have  done  so.  Thus, 
if  they  ought  to  have  invested  in  3/.  per  cents,  and  do  not  do  so 
the  ceatuis  que  trustent  can  charge  them  either  with  the  amonnt 
which  ought  to  have  been  invested,  with  interest  at  4/.  per  cent, 
or  with  the  amount  of  3/.  per  cents,  which  could  have  been  pur- 
chased had  the  money  been  properly  invested.  And  if  they  have 
improperly  used  the  trust  funds  in  trade  they  can  be  charged  with 
the  profits  actually  made,  or  with  interest  at  5/.  per  cent.  If  a 
trustee  makes  improper  investments,  and  some  of  the  investments 
cause  a  profit  and  others  a  loss  to  the  trust  estate,  but  the  profit 
exceeds  in  amount  the  loss,  the  profit  belongs  to  the  cestui  que  trust, 
and  the  loss  must  be  sustained  by  the  trustee.  He  cannot  set  off 
the  profits  made  against  the  losses  sustained.  (Ibrrar  v.  Ihrrar.) 
But  where  trustees  were  empowered  to  invest  either  in  public  funds 
or  real  securities,  and^  they  did  neither,  it  was  held  that  they  could 
not  be  called  upon  to  do  more  than  replace  the  principal,  with 
interest  at  4/.  per  cent.,  and  could  not  be  charged  with  the  stock 
which  might  have  been  purchased.     {Robimon  v.  Robifison) 

Trustees  will  not  be  liable  for  loss  occasioned  by  the  failure  of 
bankers  with  whom  money  has  been  left  pending  a  permanent 
investment,  unless  they  have  allowed  the  deposit  money  to  remain 
on  such  deposit  without  sufficient  reason.  {Johnston  v.  Newton,) 
In  a  recent  case  {Cann  v.  Cann),  where  the  money  had  been  left  on 
deposit  for  fourteen  months,  and  was  lost  by  failure  of  the  bank,  it 
was  held  that  the  trustee  must  make  good  the  loss,  since  the  period 
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was  too  long  to  allow  trust  money  to  remain  on  deposit.     The  court 
said  the  money  ought  to  have  been  invested  after  six  months. 

A  trustee  is,  however,  apparently  liable  for  loss  occasioned  by  the 
fraud  of  his  solicitor.  (See  JBoatock  v.  Floyer;  Sutton  v.  Wildera,) 
But  in  the  recent  case  of  Speight  v.  Oaunt,  where  a  trustee,  with 
the  consent  of  his  cestui  que  trusty  had  employed  a  broker  to  invest 
the  trust  moneys,  and  had  allowed  it  to  remain  in  h^s  hands  for 
investment,  and  the  money  was  embezzled  by  the  broker,  it  was 
held  that  the  trustee  was  not  liable  for  the  loss,  as  he  was  simply 
acting  in  the  ordinary  way  in  which  he,  as  a  careful  man,  would 
have  acted  had  the  money  been  his  own.  (See  also  Fry  v.  Tapson^ 
ante^  p.  198.)  But  if  trustees  confide  the  management  of  the  trust 
to  their  solicitor  they  are  liable  for  any  loss  which  may  be  occa- 
sioned by  his  fraud.     {Dewar  v.  Brooke.) 

(b)  The  Receipt  Clause. — This  was  formerly  inserted  in  settle- 
ments, because  the  rule  was  that  a  purchaser  from  a  trustee  was, 
in  the  absence  of  an  express  power  to  the  trustee  to  give  receipts, 
bound  to  see  to  the  application  of  the  money  paid  by  him,  except 
where  (1)  The  trusts  were  of  so  complicated  a  nature  that  the 
purchaser  could  not  be  expected  to  go  into  them,  as  where  they 
were  for  payment  of  debts  generally.  {Elliott  v.  Merriman.) 
(2)  Where  the  trusts  were  simple,  yet  it  was  apparent  from  the 
trust  instrument  that  the  author  of  the  trust  contemplated  the  pos- 
sibility of  some  of  the  cestuis  que  trusts  being  under  disability  at 
the  time  of  sale.  (See  Sofcersby  v.  Lacey.)  (3)  Where  an  intention 
to  impose  on  the  purchaser  the  duty  of  seeing  to  the  application  of 
the  purchase-money  could  not  reasonably  be  inferred.  As  you  will 
reiTiember,  powers  to  give  receipts  which  would  discharge  a  pur- 
chajser  were  conferred  by  Lord  St.  Leonards'  Act,  s.  23,  and  Lord 
Cranworth's  Act,  s.  29.  But  these  two  enactments  are  now  super- 
seded by  the  provision  of  sect.  36  of  the  Conveyancing  Act,  1881, 
which  provides  as  follows : — The  receipt  in  tcriting  of  any  trustees 
or  trustee  for  any  moneys  securities^  or  other  personal  property  or 
effects  payable,  transferable  or  deliverable  to  them  or  him  under 
any  trust  or  power,  shall  be  a  sufficient  discharge  for  the  same, 
and  shall  effectually  exonerate  the  person  paying,  transferring, 
or  delivering  the  same  from  seeing  to  the  application,  or  beiug 
answerable  for  any  loss  or  misapplication  thereof.  (2)  This  section 
applies  to  trusts  created  either  before  or  after  the  commencement  of 
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the  act.  In  view  of  this  proTision,  you  need  not  now  inseit  any 
receipt  claoae  in  a  settlementy  as  the  statutoij  power  to  give  re- 
oeipts  is  sufficiently  extensive. 

(c)  The  Power  to  compound  and  settk  Claims. — A.  power  to  this 
effect  was  generally  inserted  in  settlements ;  but  it  may  now  be 
omitted,  and  the  provisions  of  sect.  37  of  the  Conveyancing  Act, 
1881y  relied  on.  This  section  empowers  an  executor  or  two  or 
more  trustees  acting  together,  or  a  sole  acting  trustee^  where  the  trast 
instrument  authorizes  a  sole  trustee  to  exercise  the  trust,  to  accept 
any  composition  or  any  security,  real  or  personal,  for  any  debt  or 
property  claimed,  and  to  allow  time  for  payment  of  any  debt,  and 
to  compromise,  compound,  abandon,  submit  to  arbitration,  or  other- 
wise settle  any  debt,  account,  claim  or  thing  whatever  relating  to 
the  testator's  estate,  or  to  the  trust,  and  to  execute  any  such  instra- 
ments,  &c.  as  may  seem  necessary,  without  being  responsible  for 
any  loss.  These  powers,  so  far  as  they  are  conferred  on  trustees^  are 
only  available  in  those  cases  in  which  the  section  is  not  excluded 
by  the  expression  of  contrary  intention,  but  it  applies  to  executor- 
ships constituted  and  trusts  created  either  be/ore  or  after  the  com- 
mencement of  the  act.  The  section  only  relates  to  debts  due  to  the 
testator*s  estate,  and  does  not  empower  the  trustees  to  pay  or  allow 
or  compromise  debts  payable  by  the  estate,  and  trustees,  in  paying 
such  debts,  receive  no  statutory  protection,  and  run  considerable 
risk.     ( Vide  Forshaw  v.  Higginson.) 

The  section  does  not  seem  to  make  any  great  alteration  in  the 
existing  law  as  to  executors  or  trustees ;  for,  independently  of  this 
and  prior  enactments,  executors  and  trustees  could  compound  debts, 
&c.  But  in  all  cases  where  they  did  accept  compositions,  &o.,  they 
were  laid  under  the  onus  of  proving  that  it  was  beneficial  for  the 
estate  that  they  should  do  so  {vide  Ward  v.  Ward) ;  but  now,  under 
the  new  act,  as  they  are  directly  empowered  to  accept  compositions, 
and  to  compromise,  &c.,  it  would  seem  that  it  lies  on  the  person 
beneficially  interested  to  show  that  the  composition,  &c.  was  actually 
prejudicial.  It  will  be  observed  that  the  section  does  not  speak  of 
administrators,  and  consequently  they  are  not  within  its  scope. 
(See  Clay  v.  Tetley,) 

(d)  The  Indemnity  and  Reimbursement  Clause. — The  insertion  of 
this  clause  is  generally  useless :  as  usually  framed  it  provided  that 
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troJBtees  should  only  be  liable  for  moneys  actually  reoeiyed  by  tbenii 
notwithstanding  they  signed  receipts  for  the  sake  of  conformity^ 
and  that  each  of  them  should  be  answerable  only  for  his  own  acts 
and  defaults,  and  that  they  might  pay  their  expenses  out  of  the 
trust  property.    A  trustee,  however,  is  indemnified,  and  has  powers 
to  this  extent  under  the  ordinsay  doctrines  of  equity,  without  the 
insertion   of  any  express  clause  in  the  settlement  which  would 
give  him  no  further  protection ;  and  moreover  Lord  St.  Leonards' 
Act  and  the  Settled  Land  Act,  1882,  make  such  a  clause  implied 
in  all  deeds,  wills  or  other  instruments  creating  a  trust.     The 
express  indemnity  clause  also   exempted  trustees  from  liability 
for  dispensing  with  the  investigation  of  a  lessor's  title  on  lending 
money  on  or  purchasing  leaseholds,  or  for  lending  money  or  pur- 
chasing property  with  less  than  a  marketable  title,  or  for  the 
deficiency  of  any  investment,  or  for  any  loss  except  such  as  occurred 
through  their  wilful  default.     This  clause,  however,  was  also  prac- 
tically useless,  and  now  under  the  Vendor  and  Purchaser  Act, 
1874,  and  the  Conveyancing  Act,  1881,  sect.  3,  trustees  are  pro- 
tected who  dispense  with  the  lessor's  or  under-lessor's  title,  on  the 
purchase  of  a  lease  or  underlease.     Occasionally  a  very  strong 
indemnity  clause  is  inserted  imder  which  the  trustee  is  protected 
from  every  default,  &c.  by  a  co-trustee,  except  when  he  actually 
colludes  with  him.     (See  Wilkim  v.  Hogg.) 

The  only  provision  of  this  nature  which  need  be  inserted  in  the 
settlement  is  one  authorizing  a  trustee  who  is  a  solicitor,  and  who 
it  is  intended  shall  act  as  solicitor  to  the  trust,  to  charge  for  pro- 
fessional services  fust  as  if  he  had  not  been  appointed  a  trustee ; 
for  in  the  absence  of  such  a  power  he  will  only  be  allowed  posts 
out  of  pocket.  {Moore  v.  Frotcd,)  But  even  where  a  solicitor 
trustee  is  empowered  to  retain  his  professional  costs  he  will  not  be 
allowed  to  charge  for  things  which  a  trustee  ought  to  have  done 
without  employing  a  solicitor,  e,g,j  attending  at  a  bank  to  make 
transfers,  &o.  (See  Harbin  v.  Darby ;  Re  Ames,)  It  has,  however, 
been  held,  that  where  one  trustee  is  a  solicitor,  and  an  action  is 
brought  against  the  trustees,  the  solicitor  trustee  may  be  employed 
by  his  co-trustees  to  defend  the  action  and  recover  his  charges 
from  the  trust  estate,  even  though  he  was  not  expressly  autho-> 
rized  to  make  charges  by  the  trust  instrument.  (See  Cradock  v. 
Piper.) 
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(e)  The  Power  to  appoint  New  Trustees, — It  is  now  unnecessary 
to  insert  an  express  clause  conferring  powers  to  appoint  new 
trustees  ;  for  the  Conveyancing  Acts  of  1881  and  1882  incorporate 
into  instruments  creating  trusts,  dated  either  before  or  after  the 
commencement  of  the  act  (imless  the  provisions  thereof  are  excluded 
by  expression  of  contrary  intention),  sufficiently  ample  powers  for 
the  purpose.  It  will  be  necessary  to  examine  with  some  care  the 
subject  of  the  appointment  of  new  trustees.  Prior  to  January, 
1882,  there  were  three  authorities  under  which  such  appointments 
might  be  made :— (1)  By  virtue  of  powers  conferred  by  the  author 
of  the  trust;  (2)  By  the  Chancery  Division  under  the  Trustee 
Act,  1850,  s.  34 ;  (3)  By  virtue  of  Lord  Cranworth's  Act.  And  now, 
by  the  Conveyancing  Act,  1881,  the  following  provision  is  made : — 

Where  a  trustee  (either  original  or  substituted,  and  whether 
appointed  by  a  court  or  otherwise), 

(a)  Is  dead ; 

(b)  Desires  to  be  discharged ; 

(c)  Refuses  to  act  in  the  trusts ; 

(d)  Is  unfit  to  act ; 

(e)  Is  incapable  of  acting ; 

(f)  Remains  out  of  the   United  Kingdom  more  than  tweice 

months^ 
the  following  persons  may  appoint  new  trustees  : — 

1.  The  person  nominated  for  that  purpose  in  the  trust  instru- 

ment; 

or 

(if  there  is  no  such  person,  or  no  such  person  able  and 

willing  to  act),  then — 

2.  The  surviving  or  continuing  trustees  or  trustee  for  the  time 

being,  and  a  "  continuing  trustee  "  will  include  one  who  has 
made  up  his  mind  to  retire  {Re  Olenny  and  Hartley)  \  or, 

3.  The  personal  representative  of  the  last  surviving  or  con- 

tinuing trustee.  Whether  this  will  include  the  executor  or 
administrator  of  a  "  sole"  trustee  is  doubtful.  [Re  Shafto^s 
Trusts.) 

The  difference  between  the  powers  given  by  this  and  Lord  Cran- 
worth's  Act  is,  that  the  Conveyancing  Act  gives  a  power  to  appoint 
new  trustees  in  every  case  in  which  the  power  applied  by  virtue  of 
Lord  Cranworth's  Act ;  but  it  adds  to  that  list  the  case  of  a  trustee 
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remaining  out  of  the  United  Kingdom  for  more  than  twelve  months. 
Permanent  residence  abroad  was  formerly  ground  for  removal  of  a 
trustee  {JRe  Bignold) ;  but  it  was  always  a  question,  upon  the  special 
circumstances  of  each  case,  whether  or  not  the  absence  was  such  as 
to  constitute  incapacity  or  unfitness. 

The  case  of  a  person  who  is  appointed  a  trustee  disclaiming  the 
trusts  does  not  seem  to  have  been  provided  for  by  either  of  the 
above  two  statutes;  so  that  if  a  person  appointed  to  be  a  sole 
trustee  disclaims,  the  act  will  not  apply.  Por  though  the  power 
to  appoint  new  trustees  applies  where  a  trustee  refuses  to  acty  this 
does  not  include  the  case  of  a  trustee  disclaiming.  For  if  he  does 
not  accept  the  trust,  he  is  never  a  trustee,  and  cannot  be  compre- 
hended under  the  description  of  a  ''  trustee  refusing  to  act."  This 
is,  however,  a  moot  point.  As  to  the  persons  authorized  to  make 
the  appointment.  Sub-sect.  1  of  sect.  31  of  the  Conveyancing  Act 
omits  to  name  the  "  last  retiring  trustee,"  who  was  authorized  to 
appoint  a  new  trustee  by  Lord  Cranworth's  Act.     But  in  sub- 

ft 

sect.  6  of  sect.  31,  it  provides  that  a  continuing  trustee  shall  include 
a  ''  refusing  or  retiring  trustee,"  if  willing  to  appoint  new  trustees, 
and  vest  the  trust  estate  in  them.  Thus,  to  take  an  example, — if 
there  are  three  trustees.  A.,  B.,  and  C,  and  A.  died,  B.  and  C. 
could  retire,  and  at  the  same  time  appoint  two  new  trustees.  Thus, 
though  appointing  new  trustees  under  a  power  given  to  continuing 
trustees,  they  would  not  actually  have  to  continue  to  be  trustees. 

Under  the  ordinary  express  power  to  appoint  new  trustees  the 
number  of  trustees  could  not  be  increased  {Rex  v.  Lexdale) ;  and 
under  Lord  Cranworth's  Act  the  question  arose  whether  the  number 
of  trustees  originally  appointed  by  the  author  of  the  trust  could  be 
varied.  It  was  held  in  Re  Breary  that  the  original  number  of 
trustees  oould  be  increased,  and  that  the  donee  of  the  power  of 
appointment  under  that  act  could  appoint  two  trustees  in  the  place 
of  an  only  trustee  appointed  by  the  settlor's  will.  The  new  act 
converts  this  judge-made  law  into  statute  law,  and  enacts,  in  sub- 
sect.  2  of  sect.  31,  that  on  the  appointment  of  a  new  trustee  (whether 
by  virtue  of  an  express  power  of  appointment  or  under  the  powers 
given  by  the  act),  the  number  of  trustees  may  be  increased.  And 
it  further  enacts  (sub-sect.  3)  that  on  the  appointment  of  a  new 
trustee  it  shall  not  be  obligatory  to  appoint  more  than  one  trustee 
where  only  one  trustee  was  originally  appointed ;  nor  shall  it  be 
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neoessary  to  fill  up  the  original  number  of  trustees  where  more  than 
two  trustees  were  originally  appointed :  so  that  the  new  act  enables 
the  number  of  trustees  to  be  decreased  when  they  originally  exceeded 
two  in  number.  As  a  rule,  the  court  would  not  decrease  the 
number  of  trustees,  except  where  in  its  opinion  the  original  number 
appointed  was  excessive.  ( Vide  Re  Harford* a  Trusts.)  This  3rd 
sub-section  also  provides  that  a  trustee,  on  appointing  a  new 
trustee,  shall  not  be  discharged  from  his  trust  unless  (a)  on  his 
retirement  there  be  left  at  least  two  trustees  to  perform  the  trust; 
or  (b)  only  one  trustee  was  originally  appointed.  For  example,  if 
there  were  four  trustees  originally  appointed,  and  three  died,  the 
survivor,  in  appointing  new  trustees,  could  reduce  the  number,  but 
he  would  have  to  leave  at  least  two  trustees  to  carry  out  the  trust ; 
so  that  if  he  wished  to  retire,  he  could  not  appoint  less  than  two 
new  trustees,  in  order  to  be  himself  discharged.  But  if  he  himself 
intended  to  remain  in  office,  he  would  not  be  bound  to  appoint 
more  than  one  additional  new  trustee  to  act  with  him. 

The  next  provision  of  the  Conveyancing  Act  is  that,  on  the  ap- 
pointment of  a  new  trustee,  any  assurance  or  thing  requisite  for 
vesting  the  trust  property  jointly  in  the  persons  who  are  trustees, 
shall  be  done. 

Every  trustee  so  appointed,  as  well  before  as  after  all  the  trust 
property  becomes  vested  in  him,  shall  have  the  same  powers,  autho- 
rities and  discretions,  and  may  in  all  respects  act  as  if  he  had 
originally  been  appointed  by  the  trust  instrument.  The  provisions 
of  sect.  31,  as  to  a  trustee  who  is  dead,  include  the  case  of  a  trustee 
of  a  will  dying  before  the  testator. 

In  Warhurton  v.  Sandys  it  was  held  that  the  person  to  be 
appointed  a  new  trustee  was  not  invested  with  the  character  of 
trustee  imtil  he  had  both  been  appointed  and  the  trust  property 
had  also  been  duly  conveyed  or  assigned.  But  in  Noble  v, 
Meymott  and  Wehtead  v.  Colville  this  doctrine  seems  to  have 
been  dissented  from.  In  the  latter  case,  on  the  death  of  a 
trustee,  a  new  trustee  was  appointed,  but  the  trust  estate  was 
not  conveyed,  and  the  surviving  trustee  and  the  new  trustee  then 
sold  the  estate  and  signed  a  receipt  for  the  purchase-money;  it 
was  held  that  the  purchaser  from  them  acquired  a  good  title.  80, 
Lewin  says,  in  his  work  on  the  Law  of  Trusts,  p.  537,  "  it  would 
appear  that  at  the  present  day  an  actual  conveyance  of  the  legal 
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estate  is  not  essential  to  the  valid  appointment  of  new  trastees." 
This,  however,  was  always  a  very  doubtful  point,  and  the  new  act 
sets  the  donbt  at  rest  by  providing  that  new  trustees  may  act  before 
the  trust  property  is  vested  in  them ;  but  at  the  same  time  it 
enacts,  in  sub-sect.  4,  that  on  the  appointment  of  a  new  trustee  any 
assaranoe  or  thing  requisite  for  vesting  the  trust  property  in  the 
new  trustees  shall  be  done.  Note  that  the  corresponding  provisions 
of  liord  Cranworth's  Act,  as  to  the  conveyance  of  the  trust  pro- 
perty to  the  new  trustees,  &c.,  only  applied  to  the  appointment  of 
new  trustees  made  in  pursuance  of  that  statute,  whereas  the  new 
act  applies  to  aU  appointments  of  new  trustees.  As  to  the  pro- 
vision contained  in  sub-sect.  6,  that  the  enactments  of  the  section 
relating  to  a  trustee  who  is  dead  shall  include  the  case  of  a  person 
nominated  in  a  will  dying  before  the  testator,  this  is  also  a  statu- 
tory recognition  of  judge-made  law ;  for  it  was  held  that  a  trustee 
who  has  survived  his  testator  may  appoint  a  new  trustee  in  the 
place  of  one  who  predeceased  the  testator.  {Be  Hadley.)  Sup- 
posing, however,  a  testator  appointed  A.  and  B.  his  trustees,  and 

A.  became  lunatic  during  the  testator's .  lifetime,  the  statutory 
enactment  would  seem  not  to  apply  to  such  a  case  so  as  to  enable 

B.  to  appoint  a  new  trustee.  ( Vide  Newton  v.  Newton,)  A  recent 
case  {Re  John  Oibbons^  Trusts)  has  been  decided  on  sect.  31  of  this 
act.  In  that  case  there  was  a  petition  by  the  surviving  trustee 
and  the  cestui  que  trusts  of  the  testator  for  the  appointment  of  a 
new  trustee  in  addition  to  the  surviving  trustee,  and  for  a  vesting 
order.  The  petition  was  prepared  in  1881,  but  not  presented  till 
January,  1882,  after  this  act  had  come  into  operation.  Eay,  J., 
said  that  under  the  circumstances  a  trustee  would  be  appointed  by 
the  court;  but  in  future  petitions  for  the  appointment  of  new 
trastees  ought  not  to  be  presented  where  the  power  given  by  the 
Act  of  1881  could  be  exercised. 

We  now  come  to  sect.  32,  which  gives  a  new  and  important 
privilege  to  trustees.  Before  this  act  one  of  several  trustees  could 
not  retire  from  the  trust  without  appointing  a  successor,  except 

1.  Under  a  power  to  that  efiect  specially  given  by  the  trust 

instrument. 

2.  By  the  consent  of  the  cestuis  que  trustenty  they  being  sui  juris. 

3.  By  the  authority  of  the  court.     (See  Forshaw  v.  Higginson  ; 

Wilkinsofi  V.  Parry,) 
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Now,  however,  under  sect.  32,  where  there  are  more  than  two 
trustees,  one  of  them  maj  retire  without  any  new  trustee  being 
appointed  in  his  place.  The  retirement  can  only  take  place  under 
the  following  circumstances  : — 

(a)  Two  trustees  must  be  left  to  perform  the  trust ; 

(b)  The  retiring  trustee  must  declare  his  desire  to  be  discharged 

from  the  trust  by  deed; 

(c)  His  co-trustees,  and  also  such  other  person,  if  any,  as  is  em- 

powered to  appoint  new  trustees,  must  consent  to  his  difl- 
charge,  and  also  to  the  vesting  of  the  trust  estate  in  the 
remaining  co-trustees  alone,  by  deed; 

(d)  Any  assurance  or  thing   reqmsite  for  vesting  the  trust 

property  in  the  continuing  trustees  alone  must  be  done. 

If  all  these  requisites  are  observed,  the  retiring  trustee  shall  be 
deemed  to  have  retired  from  the  trust,  and  shall  be  by  the  deed 
discharged  from  the  trust  without  any  new  trustee  being  appointed 
in  his  stead. 

Sect.  32  applies  to  trusts  created  either  be/ore  or  after  the  com- 
mencement of  the  act,  but  only  so  far  as  not  excluded  by  the  ex- 
pression of  contrary  intention  in  the  trust  instrument,  and  subject 
to  the  provisions  thereof. 

Sect.  33  gives  to  trustees  appointed  by  the  Court  of  Chanoeij 
(for  it  is  retrospective),  or  by  the  Chancery  Division,  or  any  other 
court  of  competent  jurisdiction  {e.  g,  county  courts,  under  28  &  29 
Vict.  0.  99),  as  well  before  as  after  the  trust  property  is  vested  in 
them,  the  same  powers,  authorities  and  discretions  as  they  would 
have  had  if  they  had  been  originally  appointed  in  the  trust  instru- 
ment. Observe  that  this  section  only  applies  to  trustees  appointed 
by  some  court.  The  case  of  trustees  appointed  otherwise  is  already 
provided  for  in  sect.  31.  This  new  section  effects  an  improvement 
on  Lord  Cranworth's  Act,  which  provided  that  every  trustee  ap- 
pointed by  the  Court  of  Chancery,  either  before  or  after  the  com- 
mencement of  that  act,  should  have  the  same  powers,  &c.  as  an 
original  trustee  (sect.  27) ;  but  did  not  provide  that  they  should 
have  such  powers,  &c.  as  well  be/ore  as  aft4*r  the  trust  property  was 
vested  in  them.  The  provisions  of  sect.  27  of  Lord  Cianworth  s 
Act  and  the  33rd  section  of  this  act  were  necessaiy,  because  it  was 
held  that  a  new  trustee  appointed  by  the  court  could  only  exorcMe 
such  of  the  powers  given  to  the  original  trustees  as  were  not 
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arbitrary,  or  of  a  specially  discretionary  nature.  {DoyUy  v.  AtL^ 
Oen.)  Nor  oonld  such  trustees  exercise  a  power  which  the  author 
of  the  trust  had  given  to  his  trustees  nominatim.  {Netcman  v. 
Warner.) 

We  now  come  to  the  new  provision  (before  referred  to)  as  to  the 
mode  of  vesting  the  trust  property  in  the  new  trustees.  This  may 
be  effected  by  a  declaration  by  the  appointor  in  the  deed^  by  which 
the  new  trustee  is  appointed,  to  the  effect  that  any  estate  or  interest 
in  the  trust  property  shall  vest  in  the  persons  who  by  virtue  of  the 
deed  become  and  are  the  trustees  for  performing  the  trust.  When 
such  a  declaration  is  made,  it  will  operate,  without  any  conveyance 
or  assignment,  to  vest  the  trust  property  in  the  persons  who  become 
the  trustees  as  joint  tenants  (sect.  34).  A  few  observations  on  this 
section  are  necessary. 

Ist.  The  declaration  must  be  made  on  the  appointment  of  new 
trustees,  and  that  appointment  must  be  by  deed.  Under  sect.  31, 
the  appointment  of  new  trustees  need  only  be  by  writing;  but 
under  this  section,  if  it  is  wished  to  take  advantage  of  the  declara- 
tion for  vesting  the  trust  property  in  the  new  trustees,  it  must  be 
by  deed. 

2nd.  (a)  The  legal  interest  in  copyhold  or  customary  land ; 

(b)  Land  in  mortgage  to  the  trustees ; 

(c)  Shares  or  stocks  transferable  only  in  the  books  kept  by  a 

company  or  other  body, 
are  incapable  of  being  passed  by  the  declaration  (sub-sect.  3) ;  so 
that  they  must  be  vested  in  the  trustees  in  the  ordinary  way,  t.  e.  as 
to  oopyholds  by  actual  surrender  and  admittance,  as  to  mortgages 
by  conveyance  of  the  legal  estate,  and  as  to  shares,  &c.  according 
to  the  mode  of  transfer  applicable  in  each  particular  case. 

3rd.  The  section  only  applies  to  deeds  of  appointment  of  new 
trustees  executed  after  the  commencement  of  the  act  (sub-sect.  6). 

4th.  The  use  of  this  declaration  is  not  compulsory,  t.  e.  it  is  still 
in  the  power  of  the  appointor  to  vest  the  property  in  the  new  and 
continuing  trustees  by  the  old  method  of  conveyance  to  them 
thereof.  In  ordinary  cases,  there  seems  to  be  little  advantage  in 
using  the  declaration  instead  of  the  usual  conveyance  or  assignment 
to  vest  the  property  in  the  trustees.  But  in  those  cases  where  it  is 
doubtful  who  has  the  legal  estate,  or  the  legal  estate  is  vested  in 
an  infant  or  a  lunatic  or  person  of  unsound  mind,  or  in  fact  in  any 

O.  A  A 


354  PABT  IT. — SBTTLBHENTe. 

of  the  cases  mentioned  in  sects.  3  to  18  of  the  Trostee  Aot,  1850, 
in  these  cases  the  declaration  mil  prove  moat  beneficial,  as  it  will 
enable  the  person  appointing  new  trustees  to  vest  the  trust  pro- 
perty in  them  without  the  inconvenience  and  expense  of  applying 
to  the  court  for  a  vesting  order  under  that  act. 

When  the  deed  of  appointment  operates  to  transfer  the  pro- 
perty to  the  trustees  appointed,  whether  by  declaration  or  actual 
transfer,  it  must,  it  seems,  be  stamped  with  a  double  stamp  duty, 
viz.,  10s.  for  the  appointment  and  10«.  for  the  transfer,  and  this 
notwithatanding  sect.  78  of  the  Stamp  Aot,  1870.  {He  Sadgett  ; 
Re  Harrop'&  Trusts.) 

5th.  A  declaration  is  also,  by  sub-seat.  3,  made  applicable  to  the 
case  of  a  trustee  retiring  under  the  32nd  section  of  this  act.  Here 
if  the  declaration  is  made  by  (a)  the  retiring  trustee,  and  (b)  the 
oontiuuing  trostees,  and  (c)  the  person,  if  any,  empowered  to  ap- 
point  trustees,  then  the  deoUration  will  operate  to  vest  the  tmst 
property  (with  the  exceptions  before  mentioned)  in  the  continuing 
trustees  alone  as  joint  tenants.  Sere  again  it  would  appear  that 
double  stamp  duty  ia  chargeable. 

The  above  sections  of  the  Conveyancing  Aot,  1881,  are  supple- 
mented by  sect.  5  of  the  Aot  of  1882,  which  provides  that  on  the 
appointment  of  new  trustees,  a  separate  set  of  trusteee  may  be  ap- 
pointed for  any  part  of  the  trust  property  held  on  trusts,  disttnot 
from  those  relating  to  any  other  part  or  parts  of  the  trust  estate ; 
or  if  only  one  tmstee  was  originally  appointed,  then  one  separate 
trustee  may  be  appointed  for  the  first  mentioned  part.  This  section 
applies  to  tmsts  created  either  before  or  after  the  commeDoement 
of  the  aot.  Before  this  act,  when  the  same  set  of  tmstees  held  a 
trust  estate,  which  was  composed  of  several  estates  of  a  diffcorent 
desoription,  or  parts  of  whioh  were  held  by  them  upon  different 
trusts,  and  there  was  only  the  usual  power  of  appointment  of  new 
trustees,  it  was  not  possible  to  divide  the  tmst  by  appointing  one 
set  of  trostees  to  aot  with  regard  to  one  part  of  the  trust  estate,  and 
another  set  of  trustees  to  aot  as  to  the  other  part.  ( Vide  Cok  v. 
Wade.)  And  the  oonrt  in  one  oase  held  that  upon  a  petition  to 
appoint  new  tmstees  under  the  Trustee  Aot,  1850,  it  had  no  juris- 
ion  to  make  snob  an  order.  (Se  Dennis's  Trusts.) 
lie  result  of  the  section  ia  that  there  will  be  in  future  no  diffi- 
y  in  dividing  the  trust  estate  between  different  sets  of  trustees. 
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CHAPTER  III. 


STEICT    SETTLEMENTS. 


The  object  of  a  strict  settlement  is  to  settle  the  land  in  y>ecie  in 
siioh  a  manner  that  it  may  be  enjojed  by  the  intended  husband 
during  hie  life,  and  at  his  death  may  devolve  upon  his  eldest  son, 
and  that  the  estate  may  thus  be  kept  in  the  family.    At  the  same 
time,  it  has,  for  further  objects,  the  providing  of  an  income  by 
way  of  pin-money,  for  the  intended  wife  during  the  life  of  her 
husband,  and  of  a  jointure  for  her  after  his  death ;  and  also  the 
laising  of  portions  to  be  paid  to  the  younger  children  of  the  mar- 
riage.   These  objects  were  formerly  only  to  be  accomplished  by 
a  long  and  very  complicated  instrument,  and  though  a  strict  settle- 
ment may  now,  in  consequence  of  the  Conveyancing  Acts  and  of 
the  Settled  Land  Act,  1882,  be  very  much  abbreviated,  and  is  very 
materially  simplified,  yet  it  is  an  instrument  which  even  at  the  pre- 
sent day  is  by  no  means  free  from  complication,  and  must  necessarily 
ran  to  a  oonsiderable  length.  Fully  to  consider  all  the  various  provi- 
sions of  a  rtrict  settlement,  to  explain  them,  and  the  reasons  for  their 
insertion,  and  the  objects  they  are  intended  to  effect,  would  itself 
oooapy  a  volume  of  considerable  dimensions,  and  cover  more  space 
than  could'  be  afforded  in  a  general  treatise  on  conveyancing :  so 
that  aU  we  shall  attempt  to  do  here  will  be  to  give  you  a  general 
analysis  of  such  a  settlement,  and  to  endeavour  to  put  before  you 
some  of  the  points  which  arise  in  connection  with  its  limitations, 
provisions  and  clauses.     We  shall  then  call  your  attention  to 
some  of  the  leading  provisions  of  the  Settled  Land  Act,  1882, 
and  of  the  Settled  Estates  Act,  1877 :  and  for  fuller  information 
on  the  subject  we  must  refer  you  to  some  of  the  standard  works 
which  are  specially  concerned  with  the  subject  of  settlements. 

aa2 
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L  Generally  as  to  the  Fona  of  a  Strict  Settlement 

On  reading  through  an  old  form  of  a  strict  settlement,  the  fiist 
point  that  will  probablj  strike  you  is  the  fact  of  the  numher  of 
trustees  created  and  their  division  into  distinct  sets.  Thus,  you 
will  generally  find  that  there  are  four  sets  of  trustees.  You  will 
find  two  trustees  who  are  to  exercise  the  general  powers  and  tmsto 
of  the  settlement,  two  trustees  who  are  to  be  the  trustees  of  the 
**  pin*money  "  term,  two  trustees  who  are  to  be  the  trustees  of  the 
*^  jointure"  term,  and  two  more  trustees  who  are  to  be  the  trustees 
of  the  *^  portions "  term.  The  idea  in  having  different  sets  of 
trustees  was,  in  the  first  place,  that  it  was  thought  that  as  the 
trustees  of  the  general  powers  and  trusts  were  more  particularlj 
concerned  with  the  interests  of  the  husband  and  of  the  eldest  fion, 
and  as  the  other  trustees  were  more  particularly  intrusted  with  the 
care  of  the  interests  of  the  wife  and  of  the  younger  children,  these 
interests  were  to  some  extent  conflicting,  and  could  not  well  he 
intrusted  to  the  same  set  of  persons.  Another  more  satisfaotoiy 
reason  for  having  several  sets  of  trustees  was  the  danger  of  a 
merger  occurring,  by  reason  of  there  being  vested  in  the  same 
persons  two  or  more  terms,  or  a  term  and  an  estate  of  freehold 
linuted  in  immediate  succession.  But  this  danger  has  been  obviated 
by  the  25th  section  of  the  Judicature  Act,  1873,  which,  as  you  will 
remember,  provides  that  there  shall  not  be  any  merger  by  operation 
of  law  only  of  any  estate,  the  beneficial  interest  in  which  would 
not  be  deemed  to  be  merged  or  extinguished  in  equity.  It  is  now 
the  practice  to  have  only  one  set  of  trustees ;  but  these,  as  a  rule, 
should  always  be  at  least  three  in  number ;  for  otherwise,  on  the 
death  of  one  of  them,  the  number  will  be  reduced  below  two,  the 
minimum  number  which,  as  we  shall  hereafter  see,  is  contemplated 
by  the  Settled  Land  Act,  1882. 

The  next  point  which  may  perhaps  attract  your  notice  will  he 
the  limitation  of  terms  to  secure  the  wife's  pin-money  and  jointure 
and  the  portions  for  the  younger  children.  You  may  perhaps  ask 
yourseU  what  are  these  terms  forP  Briefly,  the  object  of  them  is 
to  make  it  possible '  to  raise  money  for  the  requisite  purposes 
without  interfering  with  the  freehold  of  the  estate  and  the  enjoy- 
ment of  it  by  the  tenant  for  life  or  owner  for  the  time  being. 
For  the  insertion  of  the  term  has  no  deteriorating  effect  upon  the 
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legal  seiBin  of  the  freeholder,  even  if  it  be  limited  so  as  to  precede 

his  estate.    All  that  it  gives  to  the  person  to  whom  the  term  is 

limited  is  the  right  to  the  rents  and  profits  of  the  land  during  the 

teim.    It  results,  then,  that  if  a  term  be  vested  in  trustees,  and, 

subjeot  thereto,  the  estate  be  given  to  A.  for  life,  the  trustees  have 

the  power  to  take  possession  of  the  land  during  their  term,  but  A. 

still  gets  a  life  estate,  and  will  enjoj  all  the  profits  and  incidents 

thereof  unless  the  trustees  enter  into  possession  and  take  the  rents 

and  profits,  as  they  are  entitled  to  do,  by  virtue  of  the  term  of 

years  vested  in  them.     This  being  so,  when  it  is  wished,  for 

instance,  to  make  a  provision  for  the  payment  to  the  intended  wife 

of  an  annual  sum  as  pin-money,  it  is  accomplished  by  preceding 

the  grant  of  the  estate  to  the  intended  husband  for  life  by  a  term 

for  ninety-nine  years,  which  is  vested  in  trustees  upon  trust  out  of 

the  rent  and  profits,  or  by  the  sale  of  timber  or  minerals,  or  by 

mortgage  of  the  premises,  or  any  of  them,  for  all  or  any  part  of  the 

term,  to  raise  the  annual  sum  required.     The  trustees  are  directed 

to  allow  the  person  or  persons  for  the  time  being  entitled  in 

reversion  immediately  expectant  on  the  term  to  the  premises  to 

receive  the  surplus  of  the  rents  and  profits.    Now  if  the  tenant  for 

life  takes  care   that  the  annual  sum  is  duly  paid  it  will  be 

unnecessary  for  the  trustees  to  enter  into  possession  of  the  premises 

under  the  term,  so  that  the  tenant  for  life  is  enabled  fully  to  enjoy 

the  land  without  disturbance.     But  should  he  neglect  to  see  that 

the  annual  sum  is  paid,  the  trustees  can  at  once  enter  and  make 

use  of  their  powers  as  owners  of  the  term  to  raise  it. 

It  will  thus  be  seen  that  the  employment  of  these  terms  is  very 
convenient,  leaving  as  they  do  the  person  entitled  to  the  freehold 
interest  in  the  land  the  full  power  to  have  uninterrupted  enjoyment 
of  the  land,  while  at  the  same  time  they  afford  ample  security  that 
the  sums  intended  to  be  secured  by  them  shall  be  duly  paid.  It  is 
not  now  necessary  to  insert  a  proviso  for  the  cesser  of  the  term 
upon  the  objects  for  which  it  was  created  being  satisfied ;  for,  by 
8  &  9  Vict.  c.  112,  every  term  of  years  becoming  satisfied  after  the 
31st  December,  1845,  will,  immediately  on  becoming  attendant 
upon  the  inheritance,  absolutely  cease  and  determine. 

We  now  proceed  to  set  out  an  analysis  of  the  usual  limitations 
and  clauses  and  provisions  of  a  strict  settlement,  as  it  would  have 
been  framed  prior  to  the  coming  into  operation  of  the  Convey- 
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anoing  Acts,  of  the  Mairied  Women's  Property  Act,  1882,  and  of 
the  Settled  Land  Act,  1882 ;  and  we  will,  in  the  oourse  of  our 
remarka  upon  it,  point  out  whioh  claiues,  &o.  have  been  affected, 
and  which  have  been  rendered  unnecessary  by  those  enactments. 

Preeoming  (as  will  be  the  case  under  most  circumstances)  that 
the  property  whioh  is  to  be  settled  comes  from  the  intended 
husband,  and  that  he  is  seised  in  fee,  the  first  limitation  in  the 
settlement  will  be  to  the  trustees  and  their  heirs,  to  the  use  of  the 
husband  and  his  heirs  until  the  intended  marriage.  Upon  this 
limitation  we  need  offer  no  additional  remarks  to  those  whidi  we 
ha^e  made  in  a  previous  page  with  regard  to  the  corresponding 
limitation  in  a  settlement  of  personalty.  {Ante^  p.  330.)  We 
may,  however,  just  remind  you  that,  in  describing  the  parcels,  ihe 
general  words  and  the  *^  all  the  estate  clause  "  can  now  be  omitted 
in  view  of  the  provisions  of  the  Conveyancing  Act,  1881,  and  that 
also,  in  pursuance  of  the  same  act,  the  ^^  heirs  "  of  the  trustees  need 
not  be  specified,  but  the  conveyance  can  be  made  to  them  ^'  in  fee 
simple." 

After  the  solemnization  of  the  marriage,  the  trustees  will  hold 
the  property  to  the  use  of  the  trustees  for  ninety-nine  years  (the 
pin-money  term) ;  then  to  the  use  of  the  husband  for  life ;  then  to 
the  use  that  the  wife  shall  receive  an  annuity  for  her  jointure ; 
then  to  the  use  of  the  trustees  for  200  years  (the  jointure  term) ; 
then  to  the  use  of  the  trustees  for  1,000  years  (the  portions  term) ; 
then  to  the  tise  of  the  sons  of  the  marriage  successively  in  tail 
male ;  then  to  the  use  of  the  daughters  of  the  marriage  as  tenants 
in  common  in  tail,  with  cross-remainders  between  them ;  and  finally, 
to  the  use  of  the  intended  husband,  his  heirs  and  assigns  for  ever. 
Following  these  limitations  come  the  declaration  of  the  trusts 
upon  which  the  pin-money,  the  jointure,  and  the  poitious 
terms  respectively,  are  to  be  held,  and  then  would  follow  the 
various  powers  which  were  intended  to  be  exercised  by  the 
tenant  for  life,  such  as  powers  to  jointure  a  future  wife,  to  charge 
portions  for  the  children  of  a  future  marriage,  to  lease  and  sell,  and, 
where  necessary,  to  enfranchise,  and  to  grant  licences  to  copy- 
holders. Then  there  would  be  a  trustees'  receipt  clause,  a  power  to 
appoint  new  trustees,  a  trustees'  indemnity  and  reimbursement 
clause,  and  the  settlement  would  conclude  with  the  settlor's 
covenants  for  title. 
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n.  The  Fin-Honey  Provision. 

We  will  now  examine  these  provisions  somewhat  more  in  detail. 

First,  as  to  the  pin-monej  term.  The  objeot  of  this  is,  as  we 
have  already  mentioned,  to  provide  an  income  for  the  wife  during 
the  joint  lives  of  herself  and  her  hnsband  for  her  private  expenses. 
As  the  oharge  which  it  is  meant  to  secure  is  payable  during  the 
life  of  the  husband,  this  term  is  limited  so  as  to  take  effect  prior 
to  his  life  estate ;  so  that  he  only  holds  that  estate  subject  to  the 
term.  The  consequence  is,  that  if  the  annuity  is  not  paid  to  the 
wife,  the  trustees  can  enter  under  their  term  during  his  lifetime 
and  raise  the  money  charged.  The  trusts  of  this  term  are  declared 
to  be  to  raise  an  annuity  of  a  specified  amount  during  the  joint 
lives  of  the  husband  and  wife,  and  to  pay  it  to  the  vnio  as  pin- 
money,  and  without  power  of  anticipation.  It  was  formerly 
the  practice  to  state  that  this  annuity  was  to  be  deemed  "  accruing 
from  day  to  day."  But  the  necessity  of  expressly  stating  that  it 
should  be  so  payable  was  done  away  with  by  the  Apportionment 
Act,  1870,  which,  as  you  will  remember,  provides  that,  inter  alia, 
all  annuities  and  other  periodical  payments  in  the  nature  of 
income  shall,  like  interest  on  money  lent,  be  considered  as  accru- 
ing from  day  to  day,  and  be  apportionable  iti  respect  of  time 
accordingly. 

In  future,  instead  of  limiting  a  term  to  trustees  to  secure  the 
payment  of  the  pin-money,  it  will  probably  become  the  practice  to 
give  the  wife  a  rent-charge  during  the  joint  lives  of  herself  and  her 
husband,  annexing  to  it  a  proviso  restraining  anticipation.  For  in 
the  limiting  of  such  a  charge  there  is  involved  much  less  complica- 
tion than  in  the  limiting  of  a  term  according  to  the  old  practice ; 
and  since  the  Conveyancing  Act,  1881,  the  grantee  of  a  rent- 
charge  is  endowed  with  ample  powers  for  procuring  the  pay- 
ment of  the  charge,  and  these  powers  need  not  be  expressly  set 
out  in  the  settlement.  For  by  sect.  44  of  that  act  it  is  pro- 
vided, that  any  person  entitled  imder  an  instrument  coming  into 
operation  after  1881  to  receive  any  annual  sum  out  of  land, 
whether  charged  on  the  land  or  on  the  income  of  the  land, 
and  whether  by  way  of  rent-charge  or  otherwise,  not  being  rent 
incident  to  a  reversion,  shall  have,  subject  to  all  prior  interests, 
a  power  to  distrain  on  the  land  for  the  charge,  whenever  it  is  in 
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arrear  for  twenty-one  days ;  and  if  the  sum  is  in  arrear  for  forty 
days,  then  (although  no  legal  demand  has  been  mi^e  for  payment) 
anch  person  may  enter  into  poBsession  of  the  land  and  take  the 
income  thereof  until  thereby  or  otherwise  the  annual  sum  and  all 
the  arrears  thereof  due  at  the  time  of  his  entry,  or  afterwards 
becoming  due  during  his  continuance  in  possession,  and  aU  costs 
and  expenses  occasioned  by  non-payment,  are  fully  paid ;  and  such 
possession  when  taken  wiU  be  without  impeachment  of  waste. 

The  same  section  giyes  the  further  power,  when  the  annual  sum 
is  forty  days  in  arrear,  whether  taking  possession  or  not,  by  deed 
to  demise  the  land  charged  or  any  part  thereof  to  trustees  for  a 
tenn  of  years,  with  or  without  impeachment  of  waste,  upon  trust 
(a)  by  mortgage ;  (b)  by  sale ;  (c)  by  demise  for  all  or  any  part 
of  the  term ;  or  (d)  by  receipt  of  the  income  of  the  land ;  or  (e)  by 
all  or  any  of  the  above  means ;  or  (f)  by  any  oilier  reasonable  means, 
to  raise  and  pay  the  annual  sum  and  arrears  and  the  costs  and 
expenses  incurred  by  the  non-payment  thereof  (induding  the  costs 
of  the  preparation  and  execution  of  the  deed  of  demise,  and  the  costs 
of  the  execution  of  the  trusts  of  that  deed). 

The  trustee  of  a  term  created  under  this  last-mentioned  power 
could  require  tenants,  under  leases  made  before  the  date  of  the 
settiement,  to  pay  their  rents  to  him,  as  being  thei  assignee  of  the 
reversion  expectant  on  the  detennination  of  their  leases ;  and  as  to 
holders  of  leases  granted  since  the  settiement,  he  could  require 
them  to  pay  their  rents  to  him,  as  being  the  reversioner  expectant 
on  the  determination  of  their  terms.  It  results,  then,  that  a  settie- 
ment can  be  very  materially  simplified  and  shortened  by  securing 
the  pin-money  by  a  rent-charge,  as  you  will  then  be  able  to  dis- 
pense with  a  pin-money  term,  and  you  need  not  insert  any  express 
powers  of  distress  and  entry. 


ni.  The  Life  Estate  of  the  Settlor. 

With  reference  to  the  life  estate  given  to  the  husband  we  shall 
see,  when  we  come  to  consider  the  provisions  of  the  Settied  Land 
Act,  1882,  what  extensive  powers  of  dealing  with  the  property 
that  act  confers  on  him.  The  estate  of  the  husband  is  usually 
given  to  him  '^  without  impeachment  of  waste."    This  will  enable 
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him  to  oommit  all  kinds  of  waste,  except  such  as  a  court  of  equity 
would  restrain.     (See  Judicature  Act,  1873,  s.  25.)    If  the  hus- 
band as  tenant  for  life  is  left  impeachable  for  waste,  he  will  not  be 
at  liberty  to  cut  down  timber,  except  for  the  repair  of  houses  or 
fences,  and  implements  of  husbandry ;  and  if  he  wrongfully  cuts 
down  timber  the  produce  will  be  directed  to  be  invested  and  accu- 
mulated for  the  benefit  of  the  first  estate  of  inheritance.    But  now, 
under  sect.  35  of  the  Settled  Land  Act,  1882,  even  when  impeach- 
able for  waste,  he  may  out  timber  ripe  and  fit  for  cutting  and 
sell  the  same ;  but  he  must  first  obtain  the  consent  of  the  trustees 
or  the  leave  of  the  court,  and  three-fourths  of  the  net  proceeds  of 
the  sale  will  have  to  be  set  aside  as  "  capital  money  "  under  the 
aoty  and  the  other  fourth  goes  as  rents  and  profits.    If,  however, 
the  tenant  for  life  is  ^'  without  impeachment  for  waste  "  he  may, 
irrespective  of  the  Settled  Land  Act,  1882,  cut  down  timber 
(except  ornamental  timber)  and  convert  it  to  his  own  use.    As  to 
the  working  of  mines,  he  may  not,  if  impeachable  for  waste,  open 
new  mines,  but  he  may  work  open  ones.    Special  provisions  allow- 
ing him  to  make  mining  leases  are  conferred  by  the  Settled  Land 
Act.     These  will  be  referred  to  later  on.    He  is  generally  not  liable 
for  mere  permissive  waste,  e.g.^  the  allowing  of  the  premises  to  fall 
into  disrepair,  unless  he  has  expressly  contracted  to  keep  them  in 
repair.     (See  Woodhouse  v.  Walker.)     So  that  if  it  is  the  intention 
that  he  should  keep  the  premises  in  repair,  a  clause  to  that  effect 
should  be  contained  in  the  settlement.    As  to  the  general  rights  of 
a  tenant  for  life  to  commit  waste  you  should  consult  the  leading 
case,  Lewis  Bowles*  Case. 


TV,  The  Jointure  Provision. 

After  the  life  estate  to  the  husband  comes  the  limitation  to  the 
wife  of  an  annuity  secured  by  powers  of  entry  and  distress  for  her 
jointure.  This  was  expressed  to  be  in  bar  of  her  dower  or  free- 
bench,  and  the  power  of  distress  was  given  to  her  in  the  event  of 
the  jointure  being  in  arrear  for  twenty-one  days,  and  a  power  of 
entry  was  conferred  in  the  event  of  its  being  in  arrear  for  forty 
days.  You  will  observe  that  the  jointure  was  secured  collaterally 
by  a  term  vested  iu  the  trustees,  which  was  limited  so  as  to  come 
into  effect  after  the  husband's  life  estate,  as  the  jointure  would  not 
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require  to  be  raised  till  that  estate  had  determined  hj  his  deatJi 
The  reason  for  giving  this  additional  seonrity  was,  that  the  po^er 
of  distress  could  not  be  exercised  over  lands  which  were  in  the 
occupation  of  persons  holding  under  leases  created  before  the  setile- 
ment,  or  created  subsequently  under  powers  to  grant  leases  con- 
tained in  the  settlement ;  for  the  title  of  such  lessees  was  paramoimt 
to  the  rent-charge.  But  if  a  term  was  vested  in  trustees,  they 
could  require  these  lessees  to  pay  their  rent  to  them,  because  a 
lessee  must  pay  his  rent  to  the  legal  reversioner,  and  the  trustees 
would  be  in  that  position ;  for  as  to  leases  created  prior  to  the 
settlement,  they  would  be  assignees  of  the  reversion  expectant  on 
the  determination  of  them ;  and  as  to  leases-  created  since  then, 
they  would  be  the  reversioners  expectant  on  them. 

Sut,  as  we  saw  was  the  case  with  the  pin-money  term,  so  Tnth 
the  jointure  term,  it  will  in  future  be  unnecessary  to  make  use  of 
it,  in  consequence  of  the  powers  given  to  the  grantees  of  rent- 
charges  by  the  44th  section  of  the  Conveyancing  Act,  1881 ;  and, 
by  virtue  of  the  same  section,  it  will  further  be  unnecessary  in 
future  to  insert  express  powers  of  distress  and  re-entry.  (See 
anUj  p.  359.) 

v.  Portions  for  the  younger  Children. 

Following  the  jointure  term  comes  the  term  for  securing  the 
portions  for  the  younger  children  of  the  marriage.  This  tenn  is 
usually  a  long  period  of  years,  in  most  cases  consLsting  of  1,000 
years.  It  will  still  be  necessary  to  make  use  of  this  method  of 
securing  portions.  For  these  are  not,  like  pin-money  and  jointoie, 
mere  annuities ;  but  they  are  "  lump  sums"  of  money  payable  to 
the  children  of  the  marriage  upon  their  attaining  a  certain  age. 
You  wUl  at  once  see  that  a  mere  rent-charge,  with  its  attendant 
powers  of  distress,  entry,  and  power  to  create  and  deal  with  a  term, 
would  not  in  this  case  answer  the  purposes  required.  The  money 
required  to  discharge  the  portions  will  be,  as  a  rule,  most  con- 
veniently raised  by  mortgage,  and  it  is  with  this  object  that  the 
term  is  given  to  the  trustees,  and  for  this  reason  that  it  is  made 
of  so  great  a  length ;  for  it  is  evident  that  a  short  tenn  would 
not  constitute  a  good  mortgage  security,  and  would  not  enoourage 
persons  to  advance  money  on  the  mortgage  of  it.    Notice,  also. 
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that  the  portion  term  follows  the  life  estate  given  to  the  intended 
husband,  and  precedes  the  estate  in  tail  limited  to  the  eldest  son  of 
the  marriage.     The  result  of  this  is  that  the  eldest  son  takes  his 
estate  tail  subject  to  the  portions  to  the  younger  children,  and  ao- 
ooidingly  he  cannot,  by  disentailing  his  estate,  get  rid  of  the  charge 
of  the  portions,  since  they  are  prior  to  that  estate.    In  a  subse- 
quent part  of  the  settl^Eoent  it  is  provided  that  the  land  settled 
fihall  stand  charged  with  a  certain  sum  (reducible  as  thereinafter 
provided)  for  the  portions  of  the  children,  who,  being  younger 
Bons,  shall  attain  the  age  of  twenty-one,  or,  being  daughters,  shall 
attam  that  age  or  marry  imder  that  age.    Then  the  meaning  of 
the  term  ^'younger  sons"  is  defined,  so  as  to  include  every  son  not 
being  at  his  birth,  or  becoming  during  his  minority,  an  eldest  or 
only  son  entitled  for  the  time  being  under  the  settlement  to  an 
estate  tail  in  the  premises  in  possession  or  remainder  immediately 
expectant  on  the  decease  of  the  tenant  for  life.     Then  it  is  pro- 
vided that  the  portion  money  shall  be  divided  among  the  children 
in  such  shares  as  the  intended  husband  shall  by  deed  or  will 
appoint,  and  in  default  of  appointment  among  them  in  equal  shares, 
the  portion  of  each  child  who  attains  a  vested  interest  therein  after 
the  death  of  the  tenant  for  life  to  be  payable  on  the  vesting  thereof, 
and  the  portion  of  each  child  who  attains  a  vested  interest  during 
the  lifetime  of  the  tenant  for  life  to  be  payable  on  the  decease  of 
the  tenant  for  life.     It  is  then  provided  that  any  child  who  has 
his  portion  appointed  to  him  shall  not  be  entitled  to  any  share  in 
the  unappointed  part,  without  bringing  such  share  into  hotchpot. 

Then  follow  provisions  for  the  reduction  of  the  original  amount 
of  the  charge.     It  is  generally  stipulated  that  if  only  one  child, 
being  a  younger  son,  shall  attain  twenty-one  years,  such  child 
shall  have  only  a  smaller  sum  as  a  portion  than  the  sum  originally 
specified  as  the  total  amount  of  the  portion  fund;  and  if  two 
children  and  no  more  shall  attain  twenty-one,  then  the  portion  fund 
which  they  will  share  is  also  reduced  from  the  original  amount,  but 
is  made  larger  in  amount  than  that  which  is  to  be  paid  in  case 
there  is  only  one  child.      Then  with  regard  to  the  excess  of  the 
original  sum  over  the  amounts  payable  respectively,  when  there  is 
only  one  or  two  younger  children  to  share  the  portions,  it  is  pro- 
vided that  it  shall  sink  into  the  hereditaments  and  cease  to  be 
charged  thereon. 
The  trusts  of  the  portions  term  are  declared  to  be,  that  the 
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troflteeB  Bhall  by  mortgage  thereof,  or  by  or  out  of  the  rents  and 
profits  thereof,  or  by  any  other  reasonable  ways  and  means,  raise 
the  money  to  which  any  ohfld  or  diildren  shall  become  entitled  for 
a  portion  as  and  when  the  same  becomes  payable,  with  the  oosts 
and  expenses  of  the  execution  of  the  trust ;  and  further,  that  so 
long  as  any  portion  which  has  become  payable  remains  unpaid, 
that  the  trustees  shall  out  of  the  rents  and  profits  of  the  heredita- 
ments, or  by  any  other  reasonable  ways  or  means,  raise  interest 
thereon;  and  further,  that  if  at  the  decease  of  the  intended 
husband,  any  child  entitled  in  expectancy  to  a  portion  is  under  the 
age  of  twenty-one,  and,  being  a  daughter,  is  unmarried,  the  trustees 
shall,  with  and  out  of  the  profits  of  the  hereditaments,  or  by  any 
other  reasonable  ways  or  means,  raise  such  annual  sum  for  the 
maintenance  and  education  of  each  such  minor,  as  they  think  fit ; 
and  further  that,  subject  to  the  aboye  trusts,  and  to  the  power  of 
advancement  next  thereinafter  contained,  the  trustees  shall  permit 
the  rents  and  profits  of  the  hereditaments  to  be  reoeived  by 
the  person  for  the  time  being  entitled  thereto  in  remainder 
immediately  expectant  on  the  term.  Then  the  trustees  are  em- 
powered to  raise  a  moiety  of  the  presumptive  shares  of  the  sons,  for 
their  advancement,  preferment  or  benefit,  at  the  request  of  the 
intended  husband  during  his  life,  and  after  his  decease,  at  their 
own  discretion,  the  money  so  raised  to  be  reckoned  as  part  of  the 
share  of  such  son,  if  he  should  attain  the  age  of  twenty-one. 

The  first  point  which  may  strike  you  in  connection  with  the 
above  provisions,  is  the  question,  who  is  to  be  deemed  a  younger 
son  P  The  object  in  giving  the  portions  is,  of  course,  to  provide 
for  those  children  of  the  marriage  who  do  not  get  any  interest  in 
the  land  itself,  and  who  would  thus  be  otherwise  unprovided  for. 
It  is  not  the  intention  to  give  the  son  who  takes  the  land  a  portion 
as  well  as  the  estate.  But  it  may  happen  that  one  who  is  literally 
a  younger  son  at  the  time  when  younger  sons  become  entitled  to 
portions,  may  by  the  death  of  his  elder  brother  become  entitled  to 
step  into  that  brother's  shoes,  and  take  his  interest  in  the  land.  Is 
he  in  such  a  case  to  be  entitled  to  a  portion  as  well  P  Evidently 
this  is  not  the  intention,  and  the  general  rule  is,  that  in  a  provision 
for  the  raising  of  portions,  when  it  is  made  by  a  parent  or  person 
standing  in  loco  parentis,  the  term  *'  a  younger  child  "  does  not 
bear  its  literal  meaning,  but  means  the  children  exclusive  of  the 
one  who  takes  the  family  estate.    To  avoid  any  difficulties  in  this 
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respect,  it  is  usual  in  the  settlement  to  define  the  children  who  are 
to  be  entitled  to  portions,  and  these  are  generallj  stated  to  be  the 
children  of  the  intended  marriage,  ^'  other  than  an  eldest  or  an  only 
son,  for  the  time  being  entitled,  under  the  settlement,  to  an  estate 
tail  in  possession,  or  in  remainder,  expectant  on  the  death  of  the 
tenant  for  life."  But  even  with  a  clause  of  so  explicit  a  nature 
difficulties  occur.  If  an  eldest  son  dies  without  issue  before  the 
time  when  the  portions  become  distributable,  the  second  son  will 
then  become  the  eldest  son,  and  as  he  then  gets  the  settled  estates, 
he  will  be  excluded  from  a  share  in  the  portions.  (See  Re  Baylei/8 
Settlement.)  But  it  has  been  held,  that  if  the  eldest  son  has  before 
his  death  executed  a  disentailing  deed  which  prevents  the  second 
son  from  taking  the  settled  estate,  that  second  son  will  not  be 
excluded  from  a  share  in  the  portions,  even  though  he  may  take 
the  property  under  a  re-settlement.  (See  Macoubrey  v.  Jones,) 
And  in  JEliison  y.  Thomas  it  was  decided,  that  if  an  eldest  son  dies 
before  his  estate  tail  fall  into  possession,  without  leaving  inherit- 
able issue,  and  without  his  having  disentailed,  his  representatives 
will,  under  the  description  of  younger  children,  or  rather  as  the 
representatives  of  a  younger  child,  take  a  share  in  the  portions. 
The  question  is  in  these  cases,  When  is  the  character  of  a  ''  younger 
son  "  to  be  ascertained  ?  This  should  be  fixed  by  the  settlement, 
and  it  is  advisable  to  provide  that  the  character  shall  be  deemed 
ascertained  at  the  time  the  son  attains  twenty-one,  and  so  becomes 
entitled  to  a  vested  share  in  his  portion.  The  result  will  be  that 
an  eldest  son,  on  attaining  twenty-one,  will  be  excluded  from  a 
portion  in  every  case,  while  a  second  son,  who  is  still  a  younger 
son  when  he  attains  twenty-one,  will  not  be  deprived  of  his  portion 
by  the  subsequent  death  of  his  elder  brother.  This  plan  will 
enable  a  second  son,  should  he  marry  during  his  elder  brother's 
lifetime,  to  make  a  certain  provision  for  his  wife  and  children,  and 
one  which  is  not  liable  to  be  defeated  by  the  loss  of  his  portion  in 
consequence  of  his  afterwards  becoming  an  eldest  son.  If  the  settle- 
ment is  silent  on  the  point,  the  period  of  distribution,  not  that  of 
Testing,  will  be  the  time  for  ascertaining  the  character.  Thus, 
where  A.  bequeathed  funds  to  B.  for  life,  and  after  his  death  to  his 
children,  except  an  eldest  son,  it  was  held  the  period  for  ascertain- 
ing who  was  an  eldest  son  was  the  period  of  distribution,  not  A.'s 
death.     {Mattheics  v.  Paul) 

7ou  will  notice  that  the  time  for  payment  of  the  portions  is  not 
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until  after  the  death  of  the  intended  hnsbond,  although  the  ohiUien 
maj  obtain  vested  interests  therein  during  his  lifetime.  Sometimes 
power  is  given  to  the  father  (the  tenant  for  life)  to  require  the 
portions  to  be  raised  and  paid  during  his  lifetime.  Sometimes, 
too,  an  express  power  is  given  to  the  owner  of  the  estate  for  the 
time  being  to  have  the  total  sum  designated  as  the  portion  fund  to 
be  raised  as  soon  as  the  first  portion  beoomes  payable^  so  that  the 
trustees  need  not  be  obliged  to  make  as  many  mortgages  of  the 
tenn  as  there  are  portions.  It  is  doubtful  if,  in  the  abseuoe  of 
express  provision,  the  whole  of  the  portions  oould  be  raised  at  onoe. 
(See  Sheppard  v.  Wilson.) 

As  to  when  portions  charged  on  land  and  payable  on  oarbun 
events  are  or  are  not  to  be  raised  should  the  person  die  before  the 
event  happen,  you  must  refer  to  the  leading  case  of  Pauttett  v. 
Paulktt,  The  general  rule  is,  that  if  the  event  be  personal  to  the 
person  to  be  benefited,  e.g,  on  his  attaLoing  twenty-one,  and  he  die 
before  the  event  happen,  the  portion  is  not  to  be  raised  out  of  the 
land ;  but  if  the  payment  is  postponed  to  the  happening  of  an  event 
not  referable  to  the  person  to  be  benefited,  but  to  the  oiroumstances 
of  the  estate  out  of  which  the  portion  is  to  be  raised,  it  will  be 
raiseable  after  the  death  of  the  tenant  for  life,  though  the  term  out 
of  which  it  was  to  be  raised  had  not  arisen  during  the  life  of  the 
person  to  be  benefited  owing  to  his  death  during  the  life  of  the 
tenant  for  life.     {Evans  v.  Scott,) 

TI.  The  XTses  in  strict  Settlement 

With  reference  to  the  estate  tail  conferred  on  the  eldest  and 
other  sons  successively,  you  will  remember  that  it  is  not  now 
necessary  to  use  the  words  "  heirs  of  the  body,"  but  that  the  estate 
con  be  limited  to  such  son  and  sons  under  the  expression  ''  in  fee 
tail."  (Conveyancing  Act,  1881,  s.  51.)  Further,  though  the 
estate  of  the  tenant  in  tail  imder  the  settlement  is  a  contingent 
remainder,  and  formerly  it  would  have  been  necessary  to  have  had 
trustees  to  support  such  contingent  remainder,  this  is  now  no 
longer  necessary,  as,  by  40  &  41  Yict.  c.  33,  every  contingent 
renaainder  created  by  any  instrument  executed  after  that  act  which 
would  have  been  valid  as  a  springing  or  shifting  use  or  executory 
devise  or  other  limitation,  had  it  not  had  a  sufficient  estate  to 
support  it  as  a  contingent  remainder,  will,  if  the  particular  estate 
determines  before  the  remainder  vests,  be  capable  of  taking  effect 
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just  as  if  it  had  origmally  been  created  as  a  springing  or  shifting 
use,  &o. 

The  estate  tail  to  the  daughters  you  will  observe  is  given  to  them 
with  "  cross  remainders  between  them."  This  needs  some  expla- 
nation. The  limitation  in  full  runs  as  follows : — "  To  the  use  of 
the  daughters  and  the  heirs  of  their  respective  bodies  in  equal 
shares  as  tenants  in  common.  And  if  and  so  often  as  there  shall 
be  a  failure  of  issue  of  such  daughter,  then  as  well  as  to  her 
original  share  as  also  to  the  share  or  shares  which  shall  have 
accrued  to  her  or  the  heirs  of  her  body  by  this  present  Umitation, 
to  the  use  of  the  others  of  such  daughters  and  the  heirs  of  their 
respective  bodies  in  equal  shares  as  tenants  in  common.  And  if 
there  shall  be  a  failure  of  issue  of  all  such  daughters  but  one,  or  if 
there  shall  be  but  one  such  daughter,  then  as  to  the  entirety  of  the 
premises  to  the  use  of  such  one  or  only  daughter  and  the  heirs  of 
her  body."  The  effect  of  this  limitation  is  that  on  the  death  of  any 
daughter  and  the  failure  of  the  issue  of  her  body  both  her  original 
share  and  any  share  which  she  or  her  issue  may  have  taken  wiU  be 
divided  equally  among  the  other  daughters  in  tail. 

For  the  provisions  of  the  powers  to  jointure  a  future  wife,  and  to 
charge  ]>ortions  for  the  children  of  a  future  marriage,  we  must 
refer  you  to  some  book  of  Precedents. 

Vn.  Trustee  Clauses. 

Before  1882  it  was  generally  the  practice  to  give  the  trustees, 
during  the  minority  of  an  infant  tenant  for  life,  or  tenant  in  tail 
by  purchase  (i.  e.  one  taking  immediately  under  the  settlement,  and 
not  through  some  person  who  took  under  the  settlement),  power  to 
enter  upon  the  estate  and  to  manage  it,  such  power  directing  them 
to  pay  all  outgoings  and  moneys  necessary  for  the  maintenance  of 
the  infant,  and  to  accumulate  the  residue  of  the  income  for  the 
infant's  benefit,  should  he  attain  the  age  of  twenty-one.  The 
object  in  restricting  the  trust  for  accumulation  to  the  minorities  of 
in&nt  tenants  in  tail  bt/ purchase  was,  that,  if  it  was  framed  so  as 
to  include  tenants  in  tail  in  general,  it  would  be  void  as  infringing 
the  perpetuity  rule.  But  imder  a  trust  for  a  tenant  in  tail  by 
purdtasey  the  cestui  que  trust  will  be  one  who  takes  by  the  direct 
limitation  in  the  settlement,  and  accordingly  must  attain  twenty- 
one  within  the  life  in  being  and  twenty-one  years  after.    Aocumu- 
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lation  is,  as  jon  are  aware,  further  restricted  by  the  TheUnsson  Act 
(39  &  40  Geo.  3,  c.  98),  to  one  of  the  following  periods : — The  life 
of  the  settlor ;  the  term  of  twentj-one  years  from  his  death ;  during 
the  minority  or  respective  minorities  of  any  person  or  persons  who 
shall  be  living  or  en  ventre  m  mire  at  the  death  of  the  settlor ; 
during  the  minority  or  respective  minorities  of  any  person  or  per- 
sons who,  if  of  full  age,  would  be  entitled  to  the  rents  and  income 
directed  to  be  accumulated.  Under  this  statute  a  trust  for  accumu- 
lation which  offends  against  the  perpetuity  rule  will  be  void  alto- 
gether {Boughton  v.  Janies) ;  but  if  it  is  within  that  rule,  and  only 
exceeds  one  of  the  periods  allowed  by  the  statute,  it  will  only  be 
y Old. pro  tanto  {Griffiths  v.  Vere),  In  Longden  v.  Simson  accumula- 
tion was  directed  until  legatees  not  then  bom  attained  twenty-one, 
and  it  was  held  that  the  direction  to  accumulate  was  good  for 
twenty-one  years  only  from  the  testator's  death.  These  manage- 
ment and  accimiulation  clauses  may  now,  however,  be  omitted  in 
reliance  on  sect.  42  of  the  Conveyancing  Act,  1881,  which  enables 
the  following  persons  to  enter  into  and  continue  in  possession  of 
the  infant's  land : — The  trustees,  if  any,  appointed  /or  the  purpose 
by  the  settlement ;  if  no  such  trustees  are  appointed,  then  the  trus- 
tees with  power  of  sale  of  the  settled  land,  or  with  power  of  consent 
to  or  approval  of  the  exercise  of  such  power  of  sale ;  or,  if  none, 
then  any  persons  appointed  as  trustee  for  this  purpose  by  the  Court 
on  the  application  of  the  guardian  or  next  friend  of  the  infant. 
The  powers  of  a  trustee  who  has  entered  are  as  follows : — 

1.  To  manage  or  superintend  the  management  of  the  land. 

2.  To  fell  timber  or  cut  underwood  from  time  to  time  in  the 
usual  course,  for  sale  or  for  repairs  or  otherwise. 

3.  To  erect,  pull  down,  rebuild  and  repair  houses  and  other 
buildings  and  erections. 

4.  To  continue  the  working  of  mines  which  have  usually  been 
worked. 

5.  To  drain  or  otherwise  improve  the  land,  or  any  part  thereof. 

6.  To  insure  against  loss  by  fire. 

7.  To  make  allowances  to  and  arrangements  with  tenants  and 
others,  and  to  determine  tenancies,  and  to  accept  surrenders  of 
leases  and  tenancies. 

8.  Generally  to  deal  with  the  land  in  a  proper  and  due  course 
of  management ;  but  so  that  where  the  infant  is  impeachable  for 
waste  the  trustees  shall  not  commit  waste,  and  shall  cut  timber  on 
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the  same  terms  only  and  subject  to  the  same  restrictions  on  and 
subject  to  which  the  infant  could  if  of  full  age  cut  the  same. 

9.  Out  of  the  income  of  the  land  (including  the  produce  of  the 
sale  of  timber  and  underwood),  to  pay  the  expenses  of  management 
and  all  outgoings  not  payable  by  any  tenant  or  other  person,  and 
to  keep  down  any  annual  sum  and  the  interest  of  any  principal 
eom  charged  on  the  land. 

10.  Power  to  apply  at  their  discretion  any  income  which  they 
deem  proper  for  the  infant's  maintenance,  education  or  benefit. 

11.  To  invest  the  residue  in  the  securities  authorized  by  the 
settlement  or  by  law,  with  power  to  vary  investments,  and  to 
aooumulate  the  income  of  the  investments  at  compound  interest, 
and  stand  possessed  of  the  accumulated  income  on  the  trusts 
following,  i.e.: 

(a)  If  the  infant  attains  twenty-one  years,  then  in  trust  for  the 

infant ; 

(b)  If  the  infant  is  a  woman  and  marries  while  an  infant,  then 

in  trust  for  her  separate  use ; 

(c)  If  the  infant  dies  while  an  infant,  and,  being  a  woman 

without  having  been  married,  then  where  the  infant  was, 

under  a  settlement,  a  tenant  for  /t/fe,  or  Jy  purchase  tenant 

in  tally  upon  the  trusts,  if  any,  declared  of  the  accumulated 

fund  in  the  settlement;  and  where  no  such  trusts  are 

declared,  or  the  infant  has  taken  the  land  by  descent  and 

not  by  purchase,  or  is  a  tenant  in  fee  simple  of  the  land, 

then  in  trust  for  the  infant's  personal  representatives  as 

personal  estate. 

By  sub-sect.  6,  it  is  provided  that  where  the  infant's  estate  or 

interest  is  in  an  undivided  share  in  landy  the  trustees  may  exercise 

the  powers  given  by  the  section  jointly  with  persons  entitled 

to  the  other  undivided  share  or  shares.    This  empowers  trustees 

to  manage  the  estate  of  an  infant  where  it  consists  only  of  an  un« 

divided  share  in  land,  e,g.j  where  the  infant  is  one  of  a  class. 

These  powers  apply  when  the  instrument  under  which  the 
infant's  interest  arises  comes  into  operation  after  the  commence* 
ment  of  the  act,  t. «.,  after  the  31st  December,  1881,  and  may  be 
excluded  or  varied  by  the  instrument.  (See  Re  Duke  of  Newcastle.) 
As  to  the  power  to  lease,  this  need  not  now  be  expressly  inserted 
in  the  settlement;  for,  as  we  shall  see,  the  tenant  for  life  has 

G.  B  B 
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sufficient  powers  for  that  purpose  conferred  on  him  both  by  the 
SetUed  Estates  Act,  1877,  and  the  SetUed  Land  Act,  1882.  The 
power  to  grant  licences  to  copyholders  may  also  now  be  omitted  in 
reliance  on  sect.  14  of  the  Settled  Land  Act,  1882.  The  power  to 
enfranchise  copyholds,  to  sell  and  exchange,  may  also  be  omitted 
in  consequence  of  the  same  act  (sect.  3  (ii) ) ;  and  the  general 
powers  of  sale,  &c.,  given  under  certain  circumstances  by  the  act 
to  the  tenant  for  life,  may  be  in  f utiire  relied  on.  (See  post,  p.  376.) 
Of  the  receipt  clause,  the  trustees'  indemnity  and  reimbursement 
clauses,  as  well  as  of  the  covenants  for  title  by  the  settlor,  we  have 
already  spoken. 

Tm.  The  Settled  Land  Act,  1882,  as  amended  by  the  Settled 

Land  Act,  1884. 
This  act  does  not  repeal  the  Settled  Estates  Act,  1877  (with  the 
exception  of  sect.  17  thereof),  but  it  practically  supersedes  it,  so  that  it 
will  be  convenient  to  consider  the  provisions  of  the  Settled  Land  Act 
first.  The  first  point  you  must  attend  to  is  the  definitions  contained 
in  the  second  section  of  the  act.  Drawing  your  attention  to  the 
most  important  of  these,  we  observe  that  a  **  settlement "  will 
include  not  only  what  is  generally  understood  by  a  marriage  settle- 
ment, but  any  deed,  will,  agreement  for  a  settlement,  or  other 
agreement,  covenant  to  surrender,  copy  of  court  roll,  act  of  parlia- 
ment, or  other  instrument,  or  any  number  of  instruments,  made  or 
passed  before  or  after,  or  partly  before  and  partly  after  the  act, 
under  or  by  virtue  of  which  land  or  any  estate  or  interest  therein 
is  limited  to  or  in  trust  for  any  persons  by  way  of  succession.  And 
an  estate  or  interest  in  remainder  or  reversion  not  disposed  of  by 
a  settlement,  and  reverting  to  the  settlor  or  descending  to  the  tes- 
tator's heir,  is  a  settled  estate  under  the  Settled  Land  Act ;  and  any 
estate  or  interest  therein  which  is  the  subject  of  a  settlement  is 
"  settled  land." 

(a)  Who  is  a  Tenant  for  Life  within  the  meaning  of  the  Act. 
The  act  defines  a  tenant  for  life  as  a  person  who  is  for  the  time 
being  under  a  settlement  beneficially  entitled  to  possession  of  the 
settled  land  for  his  life,  and  provides  that,  if  there  are  two  or  more 
persons  so  entitled  as  tenants  in  common  or  joint  tenants  or  for 
concurrent  interests,  they  together  constitute  the  tenant  for  life ; 
and  further,  such  person  or  persons  will  remain  tenant  or  tenants 
for  life,  notwithstanding  that  the  settled  land  is  encumbered  or 
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oliarged  in  any  manner  or  to  any  extent.    When  two  or  more 
persons  constitute  together  the  complex  tenant  for  life  the  consent  of 
one,  when  consent  is  required  by  the  act,  will  be  sufficient  (Settled 
Land  Act,  1884,  s.  6  (2)),  but  subject  to  this  exception  the  powers 
conferred  by  the  act  must  be  exercised  by  the  complex  tenant  for  life. 
Now  the  act  gives  certain  powers  to  a  tenant  for  life,  and  in  sect.  58  it 
provides  that  each  of  the  following  persons  shall,  when  their  estates 
or  interests  are  in  possession,  have  the  powers  of  a  tenant  for  life 
under  the  act,  just  as  if  they  were  tenants  for  life  defined  thereby, 
(i.)  A  tenant  in  tail,  including  a  tenant  in  tail  who  is  by  act 
of  parUament  restrained  from  barring  or  defeating  his 
estate  tail,  and  although  the  reversion  is  in  the  crown, 
and  so  that  the  exercise  by  him  of  his  powers  under 
this  act  shall  bind  the  crown,  but  not  including  such  a 
tenant  in  tail  where  the  land  in  respect  whereof  he  is 
so  restrained  was  purchased  with  money  provided  by 
parliament  in  consideration  of  public  services.     (Note 
that  under  the  55th  section  of  the  Settled  Estates  Act, 
1877,  a  tenant  in  tail  so  restrained  by  any  act  of  par- 
liament was  debarred  from  applying  for  an*  order  for 
sale  imder  that  act.) 
(ii.)  A  tenant  in  fee  simple,  with  an  executory  limitation,  gift, 
or  disposition  over,  on  failure  of  his  issue,  or  in  any 
other  event : 
(iii.)  A  person  entitled  to  a  base  fee,  although  the  reversion  is 
in  the  crown,  and  so  that  the  exercise  by  him  of  his 
powers  imder  this  act  shall  bind  the  crown : 
(iv.)  A  tenant  for  years  determinable  on  life,  not  holding  merely 
under  a  lease  at  a  rent  (see  SazW^  Settled  Estates^ 
In  re) : 
(v.)  A  tenant  for  the  life  of  another,  not  holding  merely  under 

a  lease  at  a  rent : 
(vi.)  A  tenant  for  his  own  or  any  other  life,  or  for  years  deter- 
minable on  life,  whose  estate  is  liable  to  cease  in  any 
event  during  that  life,  whether  by  expiration  of  the 
estate,  or  by  conditional  limitation,  or  otherwise,  or  to 
be  defeated  by  an  executory  limitation,  gift  or  dis- 
position over,  or  is  subject  to  a  trust  for  accumulation 
of  income  for  payment  of  debts  or  other  purpose : 
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(vii.)  A  tenant  in  tail  after  possibility  of  issue  extinct : 
(viii.)  A  tenant  by  the  curtesy  (as  to  the  estate  of  a  tenant  by 
the  curtesy,  the  Settled  Land  Act,  1884,  provides 
that  it  shall  be  deemed  an  estate  arising  under  a  settle- 
ment made  by  his  wife) : 
(ix.)  A  person  entitled  to  the  income  of  land  under  a  trust  or 
direction  for  payment  thereof  to  him  during  his  own 
or  any  other  life,  whether  subject  to  expenses  of 
management  or  not,  or  until  sale  of  the  land,  or  untU 
forfeiture  of  his  interest  therein  on  bankruptcy  or  other 
event.  (Under  this  sub-section  it  has  been  held  that 
where  lands  were  demised  to  trustees  for  A.  for  life, 
but  on  certain  trusts,  i.  e.,  to  keep  down  interest,  pay 
an  annuity,  manage  the  estate,  &c.,  the  balance  only 
going  to  A.,  with  remainders  over  on  his  death,  and  the 
whole  of  the  income  was  exhausted  by  the  expenses, 
&e.,  A.  was  still  a  tenant  for  life  though  he  had  no 
actual  beneficial  interest,  and  could  exercise  the  powers 
given  to  tenants  for  life.  Re  Jones*  Estate.)  Note 
lastly,  that  while  a  tenant  in  dower  is  expressly  referred 
to  in  the  Settled  Estates  Act,  1877,  there  is  no  reference 
to  such  a  tenant  in  the  Settled  Land  Acts,  1882  or  1884. 

Besides  this,  sect.  59  provides  that  where  a  person,  who  is  in  his 
own  right  seised  of  or  entitled  in  possession  to  land,  is  an  infant, 
then  for  purposes  of  this  act  the  land  is  settled  land,  and  the  infant 
shall  be  deemed  tenant  for  life  thereof. 

With  regard  to  the  exercise  of  the  powers  conferred  on  the 
tenant  for  life,  the  act  makes  special  provisions  to  meet  the  several 
oases  of  the  tenant  for  life  being  an  infant,  a  manied  woman,  or  a 
lunatic.     These  provLBions  are  as  follows : — 

Where  a  tenant  for  life,  or  a  person  having  the  powers  of  a 
tenant  for  life  under  this  act,  is  an  infant,  or  an  infant  would,  if 
he  were  of  full  age,  be  a  tenant  for  life,  or  have  the  powers  of  a 
tenant  for  life  under  this  act,  the  powers  of  a  tenant  for  life  under 
this  act  maybe  exercised  on  his  behalf  by  the  trustees  of  the  settle- 
ment, and  if  there  are  none,  then  by  such  person  and  in  such 
manner  as  the  court,  on  the  application  of  a  testamentary  or  other 
guardian  or  next  friend  of  the  infant,  either  generally  or  in  a  par- 
ticular instance,  orders.     (Sect.  60.) 
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With  regard  to  married  women  it  is  provided,  by  seot.  61,  as 
follows : — 

(1.)  Where  a  married  woman  who,  if  she  heui  not  been  a  married 
woman,  would  have  been  a  tenant  for  life  or  would  have  had  the 
powers  of  a  tenant  for  life  under  the  foregoing  provisions  of  this 
act,  is  entitled  for  her  separate  use,  or  is  entitled  under  any  statute, 
passed  or  to  be  passed,  for  her  separate  property,  or  as  ^feme  sole^ 
then  she,  without  her  husband,  shall  have  the  powers  of  a  tenant  for 
Ufe  under  this  act. 

(2.)  Where  she  is  entitled  otherwise  than  as  aforesaid,  then  she 
and  her  husband  together  shall  have  the  powers  of  a  tenant  for  life 
under  this  act. 

(3.)  The  provisions  of  this  act  referring  to  a  tenant  for  life 
and  a  settlement  and  settled  land  shall  extend  to  the  married 
woman  without  her  husband,  or  to  her  and  her  husband  together. 

(4.)  The  married  woman  may  execute  aU  deeds  and  do  all 
things  necessary  to  give  effect  to  the  provisions  of  the  section. 

(5.)  A  restraint  on  anticipation  in  the  settlement  is  not  to  pre- 
vent the  exercise  by  her  of  any  power  under  the  act. 

By  sect.  62,  where  a  tenant  for  life,  or  a  person  having  the 
powers  of  a  tenant  for  life  under  this  act,  is  a  limatic,  so  found  by 
inquisition,  the  committee  of  his  estate  may,  in  his  name  and  on  his 
behalf,  under  an  order  of  the  Lord  Chancellor,  or  other  person 
intrusted  by  virtue  of  the  Queen's  sign  manual  with  the  care  and 
oommitment  of  the  custody  of  the  persons  and  estates  of  lunatics, 
exercise  the  powers  of  a  tenant  for  life  under  this  act ;  and  the 
order  may  be  made  on  the  petition  of  any  person  interested  in  the 
settled  land,  or  of  the  committee  of  the  estate.  Notice  must  be 
given  to  the  trustees.     {Be  Tayhr,) 

The  next  important  definition  is  that  of  the  persons  who  are  to 
be  deemed  trustees  under  the  act.  These  persons  the  act  defines  as 
the  persons,  if  any,  who  are  for  the  time  being,  under  a  settle- 
ment, trustees  with  power  of  sale  of  the  settled  land,  or  with  power 
of  consent  to  or  approval  of  the  exercise  of  such  a  power  of  sale,  or  if 
under  a  settlement  there  are  no  such  trustees,  then  the  persons,  if 
any,  for  the  time  being,  who  are  by  the  settlement  declared  to  be 
trustees  thereof  for  purposes  of  this  act,  are,  for  purposes  of  this 
act,  trustees  of  the  settlement. 

The  same  section  then  proceeds  to  define  land,  rent,  building 
puirpoeeff,  mines,  manors,  stewards,  wills,  securities,  &o.,  but  these 
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definitioiifl  are  not  of  so  muoh  impoxtanoe  as  the  foregoing,  and 
we  must  refer  70a  to  the  act  itself  for  them. 

(b)  The  Powers  of  a  Tenant  for  Life  under  the  Act, 

Next  we  are  to  mqnire  what  powers  are  given  by  the  act  to 
tenants  for  life.  These  are  powers  to  sell,  to  enfranchise,  to  ex- 
change, to  make  partitions,  to  transfer  encumbrances  of  the  land 
sold  to  other  parts  of  the  settled  land,  to  grant  leases,  to  surrender 
and  grant  new  leases,  to  grant  licences  to  oopyholders  to  lease,  to 
dedicate  land  for  streets  and  open  spaces,  &c.,  to  make  certain 
improvements  on  the  land,  to  enter  into  contracts  to  lease,  sell, 
exchange,  make  partitions,  mortgage  or  charge,  &c.,  to  sell  timber 
in  certain  cajses,  &c. 

Let  us,  in  the  first  place,  consider  the  general  provisions  of  the 
act  as  to  these  powers.  Sect.  50  enacts  that  thej  are  not  capable 
of  assignment  or  release,  and  do  not  pass  to  a  person  as  being,  bj 
operation  of  law  or  otherwise,  an  assignee  of  a  tenant  for  life,  and 
remain  exerciseable  bj  the  tenant  for  life  after  and  notwithstanding 
any  assignment,  by  operation  of  law  or  otherwise,  of  his  estate  or 
interest  under  the  settlement ;  so  that  neither  a  purchaser  of  the 
life  estate  nor  the  trustee  in  bankruptcy  of  the  tenant  for  life  could 
exercise  the  powers.     (See  MameVs  Settled  Estates^  In  re,) 

(2.)  A  contract  by  a  tenant  for  life  not  to  exercise  any  of  lus 
powers  under  this  act  is  void. 

(3.)  But  this  section  shall  operate  without  prejudice  to  the  rights 
of  any  person  being  an  assignee  for  value  of  the  estate  or  interest 
of  the  tenant  for  life ;  and  in  that  case  the  assignee's  rights  shall 
not  be  affected  without  his  consent,  except  that,  unless  the  assignee 
is  actually  in  possession  of  the  settled  land  or  part  thereof,  his  con- 
sent shall  not  be  requisite  for  the  making  of  leases  thereof  by  the 
tenant  for  life,  provided  the  leases  are  made  at  the  best  rent  that 
can  reasonably  be  obtained,  without  fine,  and  in  other  respeots  are 
in  conformity  with  this  act. 

(4.)  This  section  extends  to  assignments  made  or  ooming  into 
operation  before  or  after,  and  to  acts  done  before  or  after  the 
commencement  of  this  act ;  and  in  this  section  assignment  indndes 
assignment  by  way  of  mortgage,  and  any  partial  or  qualified 
assignment,  and  any  charge  or  incumbrance ;  and  assignee  has  a 
meaning  corresponding  with  that  of  assignment. 

Sect.  51  prevents  the  powers  of  tho  act  being  prohibited,  Ao. 
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It  enacts  that  (1)  If  in  a  settlement,  will,  assurance,  or  other 
iostnunent  exeouted  or  made  before  or  after,  or  partly  before  and 
partlj  after,  the  commencement  of  this  act  a  provision  is  inserted 
purporting  or  attempting,  by  way  of  direction,  declaration  or  other- 
wise, to  forbid  a  tenant  for  life  to  exercise  any  power  under  this 
act,  or  attempting  or  tending,  or  intended,  by  a  limitation,  *  gift, 
or  disposition  over  of  settled  land,  or  by  a  limitation,  gift,  or  dispo- 
sition of  other  real  or  any  personal  property,  or  by  the  imposition 
of  any  condition,  or  by  forfeiture,  or  in  any  other  manner  what- 
ever, to  prohibit  or  prevent  him  from  exercising,  or  to  induce  him 
to  abstain  from  exercising,  or  to  put  him  into  a  position  inconsis- 
tent with  his  exercising,  any  power  under  this  act,  that  provision, 
as  far  as  it  purports,  or  attempts,  or  tends,  or  is  intended  to  have, 
or  would  or  might  have,  the  operation  aforesaid,  shall  be  deemed 
to  be  void. 

(2)  For  the  purposes  of  this  section  an  estate  or  interest  limited 
to  continue  so  long  only  as  a  person  abstains  from  exercising  any 
power  shall  be  and  take  effect  as  an  estate  or  interest  to  continue 
for  the  period  for  which  it  would  continue  if  that  person  were  to 
abstain  from  exercising  the  power,  discharged  from  liability  to 
determination  or  cesser  by  or  on  his  exercising  the  same. 

By  sect.  52,  notwithstanding  anything  in  a  settlement,  the  exer- 
cise by  the  tenant  for  life  of  any  power  under  this  act  shaU  not 
occasion  a  forfeiture.  And  by  sect.  53,  a  tenant  for  life  in  exer- 
cising  any  power  under  this  act,  is  to  have  regard  to  the  interests 
of  all  parties  entitled  under  the  settlement,  and  shall  in  relation 
to  the  exercise  thereof  by  him,  be  deemed  to  be  in  the  position  and 
to  have  the  duties  and  liabilities  of  a  trustee  for  those  parties. 

Sect.  54  provides  that  on  a  sale,  exchange,  partition,  lease,  mort- 
gage, or  charge,  a  purchaser,  lessee,  mortgagee,  or  other  person 
dealing  in  good  faith  with  a  tenant  for  life,  shall,  as  against  all 
parties  entitled  under  the  settlement,  be  conclusively  taken  to  have 
given  the  best  price,  consideration,  or  rent,  as  the  case  may  require, 
that  could  be  reasonably  obtained  by  the  tenant  for  life,  and  to 
have  complied  with  all  the  requisitions  of  the  act. 

Sect.  55  provides  that  where  a  tenant  for  life  or  the  trustees  of 
the  settlement  exercise  the  various  powers  given  to  them  by  the 
act,  they  may  execute,  make  and  do  all  deeds,  instruments  and 
things  necessary  or  proper  in  that  behalf. 
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Sec4. 50  prorides  that  n-D<liiiigint]ie  act  ahall  take  awajyalnidge 
or  pTe;:ii:cisI2T  hS^rci  any  pover  far  the  time  being  BuleistiDg 
cnier  a  settlement  or  hv  statute  or  otherwise,  exerciseable  by  a 
tenant  f  ^r  life  or  br  trustees  with  hia  oonaent  or  on  his  request  or 
bj  his  directioii  oir  otherwise ;  and  that  the  powna  given  by  the 
met  are  cnmnlariTe ;  but  in  case  there  is  any  conflict  between  the 
prori^ons  of  a  settlemoit  and  those  of  the  act  as  to  such  powen, 
the  proTisions  of  the  act  are  to  preTail ;  so  that,  notwithstanding 
anything  in  the  settlement,  the  consent  of  the  tenant  for  life  iviU 
be  neoessaiy  to  the  exercise  by  the  trustees  of  the  settlement  or 
other  person  of  any  power  conferred  by  the  settlement,  exeidfleable 
for  any  purpose  provided  by  the  act  (By  the  Settled  Land  Aot, 
1SS4  (s.  6,  sabs.  2^,  it  is  provided,  that  where  several  persons  fonn 
together  the  complex  tenant  for  life,  the  consent  of  any  one  of 
those  persons  to  the  exennse  of  any  power  by  the  trosteee  of  the 
settlement  shall  be  8u£Bcient)  The  court,  on  the  application  of 
the  trustees  or  the  tenant  for  life,  as  empowered  to  give  its  decision, 
opinion,  advice  or  direction  if  any  question  arises,  or  doubt  is 
entertained,  respecting  any  matter  within  the  section. 

By  sect.  57  nothing  in  the  act  is  to  preclude  a  settlor  from  con- 
f erring  on  the  tenant  for  life,  or  the  trustees,  any  powers  additional 
to,  or  lazgOT  than,  those  conferred  by  the  act ;  and  any  such  powers 
so  conf  ened  will,  in  spite  of  the  act,  operate  and  be  exeroiseable 
just  as  if  they  were  conferred  by  the  act,  unless  a  contrary  inten- 
tion  is  expressed  in  the  settlement 

Let  us  now  glance  at  the  particular  powers  conferred  bj  the  act 
more  in  detaiL  First  as  to  the  power  given  to  the  tenant  for  lifo» 
in  spite  of  his  being  merely  a  limited  owner,  to  sell  the  fee  in  the 
land,  or  to  exchange  or  make  a  partition  of  it. 

Sect.  3  provides  that  the  tenant  for  life  may  sell  the  settled  land 
or  any  part  thereof ;  may  sell  the  seignory  of  a  manor  or  the  free- 
hold or  inheritance  of  any  copyhold  land,  reserving  the  minerals 
or  not,  so  as  in  every  such  case  to  effect  an  enfranchisement ;  may 
make  an  exchange  of  the  settled  land  or  any  part  thereof;  hnt 
he  must  not  exchange  settled  land  in  England  for  land  out  oi 
England.  Where  the  settlement  comprises  an  imdivided  share  in 
land,  or  the  land  has  come  to  be  held  in  undivided  shares,  he 
may  concur  in  making  a  partition  of  the  entirety. 
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(o)  JResMctiom  on  the  exercise  of  the  Statutory  Powers, 

Bat  these  powers  of  sale,  &o.  are  not  to  be  exercised  without 
restriction.  In  the  first  place,  the  mansion  house  on  the  settled 
land  and  the  demesnes  thereof,  and  lands  usually  occupied  there- 
with, may  not  be  sold  (or  leased)  without  the  consent  of  the  trustees 
or  by  an  order  of  the  court.  Again,  before  exercising  his  power  to 
sell  (and  also  before  exercising  his  powers  to  exchange,  make  a  par- 
tition, mortgage,  charge  or  lease),  the  tenant  for  life  must  give 
notice  of  his  intention  so  to  do  to  each  of  the  trustees  of  the  settle- 
ment, by  posting  registered  letters,  containing  the  notice,  addressed 
to  the  trustees,  severally,  each  at  his  usual  or  last-known  place  of 
abode  in  the  United  Kingdom,  and  shall  give  like  notice  to  the 
solicitor  for  the  trustees,  if  any  such  solicitor  is  known  to  the  tenant 
for  life,  by  posting  a  registered  letter,  containing,  the  notice,  ad- 
dressed to  the  solicitor  at  his  place  of  business  in  the  United 
Kingdom,  every  letter  under  this  section  being  posted  not  less  than 
one  month  before  the  making  by  the  tenant  for  life  of  the  sale, 
exchange,  partition,  lease,  mortgage  or  charge,  or  of  a  contract  for 
the  same. 

(2)  Provided  that  at  the  date  of  notice  given  the  number  of 
trustees  shall  not  be  less  than  two,  unless  a  contrary  intention  is 
expressed  in  the  settlement. 

(3)  A  person  dealing  in  good  faith  with  the  tenant  for  life  is 
not  concerned  to  inquire  respecting  the  giving  of  any  such  notice 
as  is  required  by  this  section. 

It  was  held  that  the  notice  referred  to  must  be  notice  of  a 
speoifio  sale  or  lease,  and  not  a  mere  general  notice  that  he  intends 
at  some  time  or  other  to  exercise  his  powers.  {Ray*s  Settled 
Estates.)  But  by  sect.  5  of  the  Settled  Land  Act,  1884,  the 
notice  may  be  a  general  notice :  provided,  however,  that  on  the 
request  of  the  trustees  the  tenant  for  life  must  from  time  to  time 
furnish  particulars  as  to  any  sales,  exchanges,  partitions  or  leases, 
either  carried  out  or  in  progress,  or  immediately  intended.  But 
the  trustee  may,  in  writing,  waive  notice  in  any  particular  case  or 
generally,  or  may  accept  less  than  a  month's  notice.  This  section 
applies  to  notices  given  before  the  act  as  well  as  those  given  after, 
unless  such  first-mentioned  notice  has  been  objected  to  before  the 
act.    The  Act  of  1884  does  not  in  express  terms  allow  the  notice. 
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to  the  solicitor  of  the  tnistees  to  be  dispensed  with  or  shortened ; 
but  as  the  trustees  can  dispense  with  or  shorten  the  notice  to  them- 
selyes,  they  can,  it  would  appear,  dbpense,  &c.  also  with  notice  to 
their  solicitor.  And  the  act  does  not  apply  to  the  case  of  a  mort-- 
gage  by  the  tenant  for  life.  You  will  observe  that  the  number  of 
trustees  to  whom  the  notice  is  to  be  given  must  at  least  be  two. 
Suppose  there  are  not  two  trustees  at  the  time  the  tenant  for  life 
wishes  to  exercise  his  power  to  sell,  &c. ;  in  this  case  he  must 
apply  to  the  court  under  sect.  38  of  the  act  to  appoint  the  requisite 
number  of  trustees,  and  the  sale  will  be  restrained  until  such 
appointment  has  been  obtained  and  the  proper  notice  has  been 
given.     (See  Wheelvonght  v.  Walker,) 

Nor  must  it  be  supposed,  when  the  land  has  been  sold,  that 
the  tenant  for  life  will  be  absolutely  entitled  to  the  money  paid 
therefor;  for  the  consideration  received  will  constitute  '* capital 
money,"  and  will  have  to  be  paid  to  the  trustees  or  into  Court,  and 
it  will  then  be  dealt  with  in  the  manner  which  the  act  directs 
capital  money  to  be  dealt  with.     (See  post^  p.  387.) 

(d)  As  to  SaleSf  Enfranchisements^  Exchanges  and  Partitions. 

The  4th  section  contains  the  following  regulations  as  to  sales, 
enfranchisements,  exchanges  and  partitions  :— 

(1.)  Eveiy  sale  shall  be  made  at  the  best  price  that  can  reason- 
ably be  obtained. 

(2.)  Every  exchange  and  every  partition  shall  be  made  for  the 
best  consideration  in  land  or  in  land  and  money  that  can  reasonably 
be  obtained. 

(3.)  A  sale  may  be  made  in  one  lot  or  in  several  lots,  and  either 
by  auction  or  by  private  contract. 

(4.)  On  a  sale  the  tenant  for  life  may  fix  reserve  biddings  and 
buy  in  at  an  auction. 

(5.)  A  sale,  exchange  or  partition  may  be  made  subject  to  any 
stipulations  respecting  title,  or  evidence  of  title,  or  other  things. 

(6.)  On  a  sale,  exchange  or  partition,  any  restriction  or  reservation 
with  respect  to  building  on  or  other  user  of  land,  or  with  respect 
to  mines  and  minerals,  or  with  respect  to  or  for  the  purpose  of  the 
more  beneficial  working  thereof,  or  with  respect  to  any  other  thing, 
may  be  imposed  or  reserved  and  made  binding,  as  far  as  the  law 
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pennitsy  by  ooyenanty  condition  or  otherwise,  on  the  tenant  for  life 
and  the  settled  land,  or  any  part  thereof,  or  on  the  other  party  and 
any  land  sold  or  given  in  exchange  or  on  partition  to  him. 

(7.)  An  enfranchisement  may  be  made  with  or  without  a  re« 
grant  of  any  right  of  common  or  other  right,  easement  or  privilege 
theretofore  appendant  or  appurtenant  to  or  held  or  enjoyed  with 
the  land  enfranchised,  or  reputed  so  to  be. 

(8.)  Settled  land  in  England  shall  not  be  given  in  exchange  for 
land  out  of  England.  England  here  includes  Wales  and  Berwick- 
on-Tweed  (see  20  Geo.  2,  c.  42,  s.  3). 

Sect.  5  proceeds  to  provide,  that  where  on  a  sale,  exchange  or 
partition  there  is  an  incumbrance  affecting  land  sold  or  given  in 
exchange  or  on  partition,  the  tenant  for  life,  with  the  consent  of  the 
incumbrancer^  may  charge  that  incumbrance  on  any  other  part  of  the 
settled  land,  whether  already  charged  therewith  or  not,  in  exonera- 
tion of  the  part  sold  or  so  given,  and,  by  conveyance  of  the  fee 
simple,  or  other  estate  or  interest  the  subject  of  the  settlement,  or 
by  creation  of  a  term  of  years  in  the  settled  land,  or  otherwise, 
make  provision  accordingly. 

If  the  land  sold  is  an  undivided  share  in  land,  the  tenant  for 
life  of  that  undivided  share  may  join  or  concur  with  any  person 
entitled  to  or  having  a  power  or  right  of  disposition  of  or  over 
another  undivided  share  (sect.  19) ;  and  by  sect.  20  the  tenant  for 
life  may  give  effect  to  any  sale,  exchange,  partition,  lease,  mortgage 
or  charge  he  may  make  under  the  act  by  conveying  or  creating  the 
same  by  deed ;  and  such  deed  wiU  pass  the  land  conveyed,  or  the 
interest  created,  discharged  from  all  the  limitations,  powers  and 
provisoes  of  the  settlement,  and  from  all  estates,  interests  and 
charges  subsisting  or  to  arise  thereunder,  subject  to  and  with  the 
exception  of  (i)  estates,  interests  and  charges  having  priority  to  the 
settlement ;  (ii)  estates,  &c.  which  have  been  conveyed  or  created 
for  securing  money  actually  raised  at  the  date  of  the  deed ;  and 
(iii)  leases,  grants  at  fee  farm  rents  or  otherwise,  and  grants  of 
easements,  rights  of  common,  or  other  rights  and  privileges  granted 
or  made  for  value  in  money  or  money's  worth,  or  agreed  so  to  be 
before  the  date  of  the  deed  by  the  tenant  for  life,  or  any  of  his 
predecessors  in  title,  or  by  any  trustees  for  him  or  them  under  the 
settlement,  or  under  any  statutory  power,  or  being  otherwise 
binding  on  the  successors  in  title  of  the  tenant  for  Ufe.  With 
regaid  to  oopyholds,  the  steward  is  required  to  enrol  the  deed  when 
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produoed  to  hiniy  but  he  may  require  to  be  produced  to  him  so 
much  of  the  Bettlement  as  may  be  necessary  to  show  the  title  of  the 
person  executing  the  deed,  and  if  he  thinks  fit  he  may  enter  the 
same  on  the  rolls.  Further,  these  sales,  exchanges  and  partitions, 
and  also  a  mining  lease,  may  be  made,  as  to  land,  with  or  without  a 
reservation  or  exception  of  mines  and  minerals,  and  as  to  mines 
and  minerals  alone.  (Sect.  17.)  From  this  it  will  be  seen  that  the 
tenant  for  life  may  convey  the  whole  interest,  the  subject  of  the 
settlement,  without  the  concurrence  of  the  trustees  or  of  the  re- 
mainderman. 

Lastly,  by  sect.  31  the  tenant  for  life  may  contract  to  make  any 
sale,  exchange,  partition,  mortgage,  or  charge,  and  rescind  or  vary 
such  contract  when  made,  just  as  if  he  were  the  absolute  owner  of 
the  land,  except  that  the  contract  as  varied  must  be  in  conformity 
with  the  act.  Any  consideration  paid  to  him  for  varying  or 
rescinding  a  contract  will  constitute  capital  money  under  the  act. 
He  may  also  contract  to  make  a  lease,  and  in  making  the  lease 
may  vary  the  terms,  so  that  the  lease  be  in  conformity  with  the 
act ;  and  he  may  accept  a  surrender  of  a  contract  for  a  lease,  and 
make  a  new  or  other  contract  for  a  lease  in  like  manner  and  on  the 
like  terms  in  and  on  which  he  might  make  a  new  or  other  lease 
where  a  lease  had  been  granted.  He  may  also  generally  enter  into 
any  contract  to  do  any  act  for  carrying  into  effect  any  of  the  pur- 
poses of  the  act,  and  may  vary  or  rescind  the  same.  Every  such 
contract  will  bind  and  be  for  the  benefit  of  the  settled  land,  and 
will  be  enforceable  against  and  by  every  successor  in  title  for  the 
time  being  of  the  tenant  for  life,  and  may  be  carried  into  effect  by 
such  successor,  but  so  that  it  may  be  varied  or  rescinded  by  sudi 
successor  just  as  if  it  had  been  made  by  himself.  The  court  may 
give  directions  as  to  the  enforcing,  carrying  into  effect,  vaiying,  or 
rescinding  any  such  contract. 

(e)  As  to  LeaaeSy  SurrenderSy  Eenewahy  8fc,  of  Leases, 

The  power  of  the  tenant  to  lease  is  not  only  guarded  by  the  same 
restrictions  as  the  power  to  sell  is,  but  sect.  6  imposes  further 
restrictions  as  to  the  length  of  the  term  for  which  the  lease  may  be 
granted,  &c.  These  restrictions  and  regulations  are  as  follows : — 
The  lease  may  be  granted  of  the  land,  or  of  any  easement,  right  or 
privilege  over  the  same,  for  any  purpose  whatever,  whether  in- 
volving waste  or  not,  for  any  term  not  exceeding  ninety-nine  yeais 
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for  a  building  lease,  sixty  for  a  mining  lease,  and  twenty-one  for 
any  other  kind  of  lease.    But — 

(1)  Every  lease  must  be  by  deed,  and  take  efEeot  in  possession 
not  later  than  twelve  months  after  its  date. 

(2)  It  must  reserve  the  best  rent  that  can  reasonably  be  obtained, 
regard  being  had  to  any  fine  taken,  and  to  any  money  laid  out  or 
to  be  laid  out  for  the  benefit  of  the  settled  land,  and  generally  to 
the  oircumstanoes  of  the  case.  If  a  fine  is  taken  it  becomes  '*  capital 
money."     (Settled  Land  Act,  1884,  s.  4.) 

(3)  It  must  contain  a  covenant  by  the  lessee  for  payment  of  the 
rent,  and  a  condition  of  re-entry  on  the  rent  not  being  paid  within 
a  time  therein  specified,  not  exceeding  thirty  days. 

(4)  A  counterpart  of  every  lease  must  be  executed  by  the  lessee 
and  delivered  to  the  tenant  for  life ;  of  which  execution  and  de* 
livery  the  execution  of  the  lease  by  the  tenant  for  life  will  be 
sufficient  evidence. 

(5)  A  statement,  contained  in  a  lease  or  in  an  indorsement 
thereon,  signed  by  the  tenant  for  Uf e,  respecting  any  matter  of  fact 
or  of  calculation  under  this  act  in  relation  to  the  lease,  will,  in 
favour  of  the  lessee  and  of  those  claiming  under  him,  be  sufficient 
evidence  of  the  matter  stated.     (Sect.  7.) 

In  addition  to  the  above  regulation,  building  and  mining  leases 
are  subject  to  special  provisions.  With  regard  to  building  leases ; 
the  consideration  must  be  the  fact  of  the  lessee  or  some  person  by 
whose  direction  the  lease  is  granted,  or  some  other  person  having 
erected  or  agreeing  to  erect  buildings,  either  new  or  additional,  or 
having  improved  or  repaired,  or  agreeing  to  improve  or  repair, 
buildings,  or  having  executed  or  agreed  to  execute  some  improve- 
ment authorized  by  the  act  for  or  in  connection  with  building 
purposes.  A  peppercorn  rent  may  be  made  payable  during  the 
first  five  years  or  any  less  part  of  the  term.  If  the  land  is  con- 
tracted to  be  leased  in  lots,  the  entire  rent  to  be  ultimately  payable 
may  be  apportioned  among  the  lots  in  any  manner,  but  no  lease  is 
to  reserve  a  rent  of  less  than  ten  shillings ;  the  total  amount  of 
rent  reserved  must  not  be  less  in  amount  than  the  amoimt  at 
which  the  land  as  a  whole  would  have  to  be  leased  at  under  the 
act,  and  the  rent  reserved  by  any  lease  is  not  to  exceed  one-fifth 
of  the  full  annual  value  of  the  land  with  the  building  thereon  when 
completed.     With  regard  to  mining  leases ;  the  rent  to  be  reserved 
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iBAT  le  aseatiined  hf  or  raaj  mooat^ng  to  fhe  acreage  trorked  or 
tbe  qnantitT  of  mmenl  obtained,  made  merdiantabley  earned  away 
or  dispased  oL  A  minimiim  rent  may  be  made  payable,  and  {he 
tenant  for  life  may  allow  the  lenee,  in  ease  be  oannot  pay  it,  to 
make  np  the  deSciency  in  any  sobeeqnent  period,  firee  of  any 
fmtber  rent  than  the  minimum  rent.  And  a  mining  lease  may  bd 
made  in  consideration  of  the  lenee'a  undertaking  to  execute,  or 
haTiDg  already  executed,  some  improrement  aathorized  by  the  act 
in  connection  nith  mining  pnrpoeea.  (See  sect.  25  as  to  these 
improTementa.)  A  certain  poition  of  the  rent  arising  from  these 
leasee  most  be  8e4  aside,  and  that,  whether  the  mines  are  already 
opoied  or  not.  Where  the  tenant  for  life  is  impeachable  for 
waste  for  minerals,  three^^uartera  of  the  rent  must  be  set  aside  as 
capital-money  under  the  act ;  if  he  is  not  so  impeachable,  then 
only  one-quaiter,  and  the  remainder  in  both  cases  goes  to  the 
tenant  for  life  aa  rents  and  profits.  And  lastly,  the  ooort  may 
▼azT  the  terms  and  conditions  in  building  and  mining  leases  where 
it  is  the  local  custom  to  grant  leases  different  from  those  antho- 
fixed  by  the  act,  and  may  allow  the  custom  to  be  followed,  when 
more  beneficial  to  all  paitieB  concerned. 

The  leasing  powers  given  to  tenants  for  life  extends  to  the  three 
following  cases.  He  may  cany  into  effect  a  contract  for  a  lease 
entered  into  by  his  predecessor  in  title,  he  may  renew  leases,  and 
he  may  confirm  them. 

FroTision  is  also  made  for  his  soirendering  and  granting  new 
leases. 

These  prorisions  are  as  follows : — 

(1)  He  may  accept,  with  or  without  consideration,  a  surrender  of 
any  lease  of  settled  land,  whether  made  imder  this  act  or  not,  in 
respect  of  the  whole  land  leased,  or  any  part  thereof,  with  or  with- 
out an  exception  of  all  or  any  of  the  mines  and  minerals  therein,  or 
in  respect  of  mines  and  minerals^  or  any  of  them. 

(2)  On  a  surrender  of  a  lease  in  respect  of  part  only  of  the  land 
or  mines  and  minerals  leased,  the  rent  may  be  apportioned. 

(3)  On  a  surrender,  he  may  make  of  the  land  or  mines  and 
minerals  surrendered,  or  of  any  part  thereof,  a  new  or  other  lease, 
or  new  or  other  leases  in  lots. 

(4)  A  new  or  other  lease  may  comprise  additional  land  or  mines 
and  mineralsy  and  may  reserye  any  apportioned  or  other  reni 
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(5)  On  a  surrender,  and  the  making  of  a  new  or  other  lease,  the 
value  of  the  lessee's  interest  in  the  lease  surrendered  may  he  taken 
into  account  in  the  determination  of  the  amount  of  the  rent  to  he 
reserved,  and  of  any  fine  to  he  taken,  and  of  the  nature  of  the 
covenants,  provisions,  and  conditions  to  he  inserted  in  the  new  or 
other  lease. 

(6)  Every  new  or  other  lease  shall  he  in  conformity  with  this 
act.     (Sect.  13.) 

By  section  14  of  the  act  the  tenant  for  life  may  grant  to  copy- 
holders licences  to  lease  in  the  same  manner  as  the  tenant  for  life 
himself  is  empowered  to. do  under  the  act,  and  so  enahle  the  copy- 
holders to  make  leases  binding  on  the  remainderman.  The  licence 
may  fix  the  annual  value  whereon  fines,  fees  or  other  customary 
payments  are  to  he  assessed,  or  the  amoimt  of  those  fines,  fees  or 
payments.  The  licence  is  to  be  entered  on  the  court  rolls,  and  the 
steward's  certificate  will  he  evidence  of  such  entiy. 


(f)  As  to  Mortgages, 

The  act  empowers  the  tenant  for  life  to  make  a  mortgage,  hut  in 
two  cases  only ;  (1)  where  money  is  required  for  an  enfranchise- 
ment, or  (2)  for  equality  of  exchange  or  partition,  and  any  money 
so  raised  on  mortgage  is  to  he  considered  capital  money. 


(g)  Other  Powers. 

Other  powers  which  are  given  to  the  tenant  for  life  are  powers 
to  dedicate  land  for  streets  and  open  spaces,  and  to  effect  improve- 
ments on  the  estate.  The  power  to  dedicate  for  streets,  &c.  is  con- 
tained in  section  16,  which  provides  that  in  connection  with  a  sale 
or  grant  for  building  purposes,  or  a  building  lease,  the  tenant  for 
life  for  the  general  benefit  of  the  residents  in  the  settled  land  may 
require  or  cause  any  parts  thereof  to  be  laid  out  in  streets,  &c.  for 
the  use  gratuitously  or  on  payment  by  the  public  or  of  individuals, 
with  all  works  necessary  in  connection  therewith ;  and  may  provide 
that  such  part  shall  be  vested  in  the  trustee  of  the  settlement  or 
other  trustees,  or  in  any  company  or  public  body,  and  may  execute 
all  deeds  necessary  to  give  effect  to  the  provisions  of  the  section. 
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(h)  I%e  Improvements  allowed  by  the  Act. 

As  to  improyements ;  these  are  defined  by  seotion  25  to  be  the 
making  or  execution  on,  or  in  connection  with,  and  for  the  benefit 
of y  settled  land,  of  any  of  the  following  works : 

(i.)  Drainage,  including  the  straightening,  widening  or  deep- 
ening of  drains,  streams  and  watercourses  : 
(ii.)  Irrigation;  warping: 
(iii.)  Drains,  &o.  for  supply  and  distribution  of  sewage  as 

manure: 
(iv.)  Embanking  or  weiring  from  a  river  or  lake,  or  from  the 

sea,  or  a  tidal  water : 
(v.)  Groynes ;  sea  walls ;  defences  against  water : 
(vi.)  Inclosing ;  straightening  of  fences ;  re-division  of  fields : 
(vii.)  Reclamation ;  dry  warping : 

(viii.)  Farm  roads ;  private  roads ;  roads  or  streets  in  villages 
or  towns: 
(ix.)  Clearing;  trenching;  planting: 
(z.)  Cottages  for  labourers,  &c.  employed  on  the  settled  land 

or  not ; 
(xi.)  Farmhouses  and  other  buildings  for  farm  purposes : 
(xii.)  Saw  and  other  mills,  water-wheels,  engine-houses  and 
kilns,  which  will  increase  the  value  of  the  settled  land 
for  agricultural  purposes  or  aa  woodland  or  other- 
wise: 
(xiii.)  Reservoirs,  &c.  for  supply  and  distribution  of  water  for 
agricultural,  manufacturing  or  other  purposes,  or  for 
domestic  or  other  consumption : 
(xiv.)  Tramways;  railways;  canals;  docks: 
(xv.)  Jetties,  piers  and  landing  places  on  rivers,  lakes,  the  sea 
or  tidal  waters,  for  facilitating  transport  of  persons 
and  things  required  for  agricultural  purposes,  and  of 
minerals,  and  of  things  required  for  mining  purposes: 
(xvi.)  Markets  and  market-places : 

(xvii.)  Streets,  squares,  gardens  or  other  open  spaces  for  the  use, 
gratuitously  or  on  payment,  of  the  public  or  of  indi- 
viduals, or  for  dedication  to  the  public,  the  same  being 
necessary  or  proper  in  connection  with  the  oonverdon 
of  land  into  building  land : 
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(xviii.)  Sewers  and  other  works  neoessary  or  proper  in  connection 

witii  any  of  the  objeots  aforesaid : 
(xix.)  Preliminary  works  neoessary  or  proper  in  connection 

with  development  of  mines : 
(xz.)  Beconstructiony  enlargement  or  improvement  of  any  of 
those  works. 

Sects.  27,  28  and  29  relate  to  the  subject  of  improvements,  and 
provide,  that  where  the  tenant  for  life  desires  capital  money  arising 
under  this  act  to  be  applied  towards  improvements  authorized  by 
the  act,  he  may  submit  for  approval  to  the  trustees  or  the  court 
a  scheme  for  the  execution  of  the  improvement,  showing  the  pro- 
posed expenditure.  Where  the  capital  money  is  in  the  hands  of 
tmstees,  then,  after  a  scheme  is  approved  by  them,  the  trustees 
may  apply  that  money  in  or  towards  the  improvement,  on — 

(i.)  A  certificate  of  the  Land  Commissioners  certifying  that 
the  work  has  been  properly  executed,  and  what  amount 
is  properly  payable  by  the  trustees  in  respect  thereof ; 
or  on 
(ii)  A  like  certificate  of  a  competent  engineer  or  able  practical 
surveyor  nominated  by  the  trustees  and  approved  by  the 
commissioners,  or  by  the  court ;  or  on 
(iii.)  An  order  of  the  court  directing  or  authorizing  the  trustees 
to  so  apply  a  specified  portion  of  the  capital  money. 

Where  the  capital  money  to  be  expended  is  in  court,  then,  after  a 
scheme  is  approved  by  the  court,  the  court  may,  on  a  report  or  certifi- 
eate  of  the  commissioners,  or  of  a  competent  engineer  or  able  practi- 
cal surveyor,  approved  by  the  court,  or  on  such  other  evidence  as  the 
court  thinks  sufiicient,  make  such  order  and  give  such  directions  as 
it  thinks  fit  for  the  application  of  that  money  towards  the  improve- 
ment. The  tenant  for  life  may  join  or  concur  with  any  other 
person  interested  in  executing  any  improvement  authorized  by  the 
act,  or  in  contributing  to  the  cost  thereof.  He,  and  each  of  his 
Buooesaors  in  title  (having  a.  limited  estate  or  interest  only  in  the 
settled  land),  must,  during  such  period,  if  any,  as  the  Land  Com- 
missioners prescribe,  maintain  and  repair,  at  his  own  expense,  every 
improvement  executed  under  the  act,  and  where  a  building  or  work 
in  its  nature  insurable  against  damage  by  fire  is  comprised  in  the 
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improvement,  most  inmire  the  same,  at  lus  own  expense,  in  such 
amoimt,  if  any,  as  the  oommiflsionerB  prescribe. 

Fnither,  neither  he  nor  any  of  his  suoceesoiB  may  out  dotm,  or 
knowingly  permit  to  be  cat  down,  except  in  proper  thinning,  any 
trees  phmted  as  an  improvement,  and  they  must,  from  time  to 
time,  if  required  by  the  commissioners,  report  to  the  commissioners 
the  state  of  every  improvement  executed,  and  the  fact  and  par- 
ticulars of  fire  insurance,  if  any. 

The  commissioners  may  vary  any  certificate  made  by  them  as 
circumstances  appear  to  require,  but  not  so  as  to  increase  the 
liabilities  of  the  tenant  for  life,  or  any  of  his  successors.  If  the 
tenant  for  life,  or  any  of  lus  succeesors,  fail  to  comply  with  the 
requisitions  of  this  section,  or  do  any  act  in  contravention  thereof, 
any  person  having,  under  the  settlement,  any  estate  or  interest  in 
the  settled  land,  has  a  right  of  action  against  the  tenant  for  life; 
and  the  estate  of  the  tenant  for  life,  after  his  death,  shall  be  liahle 
to  make  good  to  the  persons  entitled  under  the  settlement  anj 
damages  occasioned. 

The  tenant  for  life,  and  each  of  his  successors  as  above,  and  all 
persons  employed  by  them,  may  from  time  to  time  enter  on  the 
settled  land,  and,  without  impeachment  of  waste,  thereon  execute 
any  improvement  authorized  by  the  act,  or  inspect,  maintain  and 
repair  the  same,  and  do,  make  and  use  all  acts,  works  and  con- 
veniences proper  for  the  execution,  maintenance,  repair  and  nse 
thereof,  and  get  and  work  freestone,  limestone,  clay,  sand  and 
other  substances,  and  make  tramways  and  other  ways,  and  bum 
and  make  bricks,  tiles  and  other  things,  and  cut  down  and  use 
timber  and  other  trees  not  plcmted  or  left  standing  for  shelter  or 
ornament. 

Note  that  the  act  gives  no  power  to  raise  money  for  improve- 
ments by  mortgage  of  any  part  of  the  settled  estate.  If  it  is 
desired  to  do  so,  recourse  must  be  had  under  sect.  30  to  the  Land 
Commissioners,  and  the  money  raised  with  their  sanction  by 
means  of  a  rent-charge  'on  the  land  under  the  terms  and  with 
the  formalities  laid  down  in  the  Improvement  of  Land  Act,  1864. 
The  improvements  authorized  by  that  act  are,  however,  extended 
to  comprise  all  the  improvements  authorized  by  the  act  under  con- 
sideration, for  the  application  of  capital  money. 

It  has  been  held  that  the  Settled  Land  Act  does  not  authorize 
the  application  of  the  proceeds  of  the  sale  of  part  of  the  settled 
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land  in  the  repayment  of  moneys  borrowed  before  the  act  came 
into  operation,  to  efieot  improvements  imder  the  Improvement  of 
Land  Act,  1864.  This  is  not  an  "  incumbrance  affecting  the  in- 
heritance of  the  settled  land  "  within  sect.  21  (ii.)  of  the  act.  {He 
KnatchbuWa  SettM  Eatate.) 

(i)  The  Provisions  of  the  Act  as  to^*  CapitaUMoney.*^ 

We  must  now  turn  to  the  provisions  of  the  act  with  regard  to 
capital-money.  As  we  have  before  mentioned,  any  money  received 
in  the  exercise  of  the  powers  given  to  the  tenant  for  life  under  the 
act  will  not  be  receivable  by  him,  but  will  be  considered  as  capital- 
money,  and  must  be  paid  to  the  trustees  or  into  court.  Capital- 
money  includes  any  money  arising  under  sect.  3  by  sale,  partition, 
enfranchisement  or  exchange ;  a  proportion  of  the  rent  under  a 
mining  lease  (see  sect.  11) ;  any  consideration  paid  on  the  surrender 
of  a  lease  under  sect.  13 ;  money  raised  by  mortgage  under  sect.  18 ; 
a  consideration  for  varying  or  rescinding  the  contract  under  sect.  31 
received  by  the  tenant  for  life ;  a  certain  proportion  of  the  money 
received  for  timber  under  sect.  36,  sub-sect.  2 ;  and  money  received 
on  the  sale  of  heirlooms.  And  sect.  33  provides  that,  where  under 
a  settlement  money  is  in  the  hands  of  the  trustees,  and  is  liable  to 
be  laid  out  in  the  purchase  of  land  to  be  made  subject  to  the 
settlement,  then,  in  addition  to  such  powers  of  dealing  therewith 
as  they  have  independently  of  the  act,  they  may,  at  the  option  of 
the  tenant  for  life,  invest  or  apply  the  same  as  capital-money 
arising  under  the  act.  Lastly,  by  the  Settled  Land  Act,  1884, 
s.  4,  a  fine  reserved  on  the  grant  of  a  lease  under  the  Act  of  1882 
is  capital-money. 

Sect.  21  points  out  the  way  in  which  capital-money  is  to  be 
dealt  with,  and  provides  that  it  shall,  when  received  (subject  to 
claims  payable  thereout  and  to  the  application  thereof  for  any 
special  authorized  object  for  which  it  was  raised),  be  invested  or 
applied  in  one  or  more  of  the  following  modes : — 

(i.)  In  investment  on  government  securities  or  other  securities 
which  the  trustees  are  authorized  by  the  settlement  or  by 
law  to  invest  in,  or  in  bonds,  mortgages,  debentures,  or  in 
the  purchase  of  the  debenture-stock  of  any  railway  in  Gbeat 
Britain  or  Ireland  incorporated  by  special  act  of  par- 
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liaxnent  and  having,  for  ten  years  before  the  invefitment, 
paid  a  dividend  on  its  ordinary  stock  or  shares,  with  pover 
to  vary  investments : 
(ii.)  In  discharge,  purchase,  or  redemption  of  inomnbianoeB 
affecting  the  inheritance  of  the  settled  land,  or  of  land- 
tax,  rent-charge  in  lieu  of  tithe,  crown  rent,  chief  rent,  or 
quit  rent,  charged  on  or  payable  thereout : 
(iii.)  In  payment  for  any  improvement  authorized  by  the  act: 
(iv.)  In  payment  for  equality  of  exchange  or  partition : 
(v.)  In  purchase  of  the  sdgnoiy  of  any  part  of  the  settled  land, 
freehold  land,  or  in  purchase  of  the  fee  simple  of  any 
part  of  the  settled  land,  being  copyhold  or  customary  land: 
(vi.)  In  purchase  of  the  reversion  or  freehold  in  fee  of  any  part 
of  the  settled  land,  being  leasehold  land  held  for  years, 
or  life,  or  years  determinable  on  life : 
(vii.)  In  purchase  of  land  in  fee  simple,  or  of  copyhold  or 
customary  land,  or  of  leasehold  land  held  for  sixty  years 
or  more  unexpired  at  the  time  of  purchase,  subject  or  not 
to  any  exception  or  reservation  of  or  in  respect  of  mines 
or  minerals  therein,  or  of  or  in  respect  of  rights  or 
powers  relative  to  the  working  of  mines  or  minerab 
therein,  or  in  other  land : 
(viii.)  In  purchase,  either  in  fee  simple,  or  for  a  term  of  sixty 
years  or  more,  of  mines  and  minerals  convenient  to  be 
held  or  worked  with  the  settled  land,  or  of  any  easement, 
right  or  privilege  convenient  to  be  held  with  the  settled 
land  for  mining  or  other  purposes : 
(ix.)  In  payment  to  any  person  becoming  absolutely  entitled: 
(x.)  In  payment  of  costs  incidental  to  the  exercise  of  any  of  the 
powers,  or  execution  of  any  of  the  provisions,  of  the  act : 
(xi.)  In  any  other  mode  in  which  money  produced  by  the  ex- 
ercise of  a  power  of  sale  in  the  settlement  is  applicable 
thereunder. 
In  order  to  obtain  an  investment  of  capital-money,  it  must  be 
paid  either  to  the  trustees  of  the  settlement  or  into  court,  at  the 
option  of  the  tenant  for  life.     The  investment  or  other  application 
will,  subject  to  the  provisions  of  sect.  34  of  the  act  (see  hereon  Cot- 
treJl  V.  CottreU)  be  made  according  to  the  direction  of  the  tenant 
for  life,  and  in  default  thereof,  according  to  the  discretion  of  the 
trustees^  but  in  the  last-mentioned  case  subject  to  any  consent 
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required  or  direction  given  by  the  settlement  with  respect  to  the 
investment  or  other  application  by  the  trustees.  Investments  are 
to  be  in  the  names  or  imder  the  control  of  the  trustees.  The 
investment  or  other  application  under  the  direction  of  the  court  is 
to  be  made  on  the  application  of  the  tenant  for  life,  or  of  the 
trustees;  and  investments  or  other  applications  are  not,  during 
the  life  of  the  tenant  for  life,  to  be  altered  without  his  consent. 

The  capital-money  while  remaining  uninvested  or  unapplied, 
and  securities  on  which  an  investment  of  any  such  capital-money 
is  made,  will  be  considered  as  land,  and  go  to  the  same  persons 
Buocesfiively,  in  the  same  manner,  and  for  and  on  the  same  estates, 
interests,  and  trusts,  as  the  land  wherefrom  the  money  arises  would, 
if  not  disposed  of,  have  been  held  and  have  gone. 

The  income  of  those  securities  shall  be  paid  or  applied  as  the 
income  of  that  land,  if  not  disposed  of,  would  have  been  payable  or 
applicable  under  the  settlement ;  and  those  securities  may  be  con- 
verted into  money,  which  shall  be  capital-money.  Lastly,  capital- 
money  arifiiDg  from  settled  land  in  England  is  not  to  be  applied 
in  the  purchase  of  land  out  of  England,  unless  the  settlement  ex- 
pressly authorizes  it. 

Supposing  land  has  been  acquired  by  purchase  or  in  exchange, 
or  on  partition,  it  must  be  made  subject  to  the  settlement  in  the 
following  way : — 

Freehold  land  must  be  conveyed  to  the  uses,  on  the  trusts,  and 
subject  to  the  powers  and  provisions  which,  under  the  settle- 
ment, or  by  reason  of  the  exercise  of  any  power  of  charging 
therein  contained,  are  subsisting  with  respect  to  the  settled  land,  or 
as  near  thereto  as  circumstances  permit. 

Copyhold,  customary,  or  leasehold  land  must  be  conveyed  to 
and  vested  in  the  trustees  on  trusts  and  subject  to  powers  and 
provisions  corresponding,  as  nearly  as  the  law  and  circumstances 
permit,  with  the  uses,  trusts,  powers,  and  provisions  to,  on,  and 
subject  to  which  freehold  land  is  to  be  conveyed ;  so  nevertheless 
that  the  beneficial  interest  in  land  held  by  lease  for  years  shall  not 
vest  absolutely  in  a  person  who  is  by  the  settlement  made  by 
purchase  tenant  in  tail,  or  in  tail  male,  or  in  tail  female,  and  who 
dies  under  the  age  of  twenty-one  years,  but  shall,  on  the  death  of 
that  person  under  that  age,  go  as  freehold  land  would  go.  Land 
acquired  as  aforesaid  may  be  made  a  substituted  security  for  any 
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diarge  in  respect  of  money  actually  ndsedy  and  remaimng  unpaid, 
from  which  the  settled  land,  or  any  part  thereof,  or  any  nn* 
divided  share  therein,  has  theretofore  heen  released  on  the  occa- 
sion, and  in  order  to  the  completion,  of  a  sale,  exchange,  or 
partition. 

Where  a  charge  does  not  affect  the  whole  of  the  settled  land, 
then  the  land  acquired  shall  not  he  snhjeoted  thereto,  unless  the 
land  is  acquired  either  hy  purchase  with  money  arising  from  ^e 
of  land  which  was  hefore  the  sale  subject  to  the  charge,  or  hy  on 
exchange  or  partition  of  land  which,  or  an  undivided  share  wherein, 
was  before  the  exchange  or  partition  subject  to  the  charge. 

On  land  being  so  acquired,  any  person  who,  by  the  direction  of 
the  tenant  for  life,  so  conveys  the  land  as  to  subject  it  to  any 
charge,  is  not  concerned  to  inquire  whether  or  not  it  is  proper  that 
the  land  should  be  subjected  to  the  charge. 

(k)  As  to  the  Cutting  of  Timber. 

By  sect.  35,  provisions  are  made  as  to  the  cutting  of  timber  by  a 
tenant  for  life.  If  he  is  impeachable  for  waste  in  respect  of  timber, 
and  there  is  on  the  settled  land  timber  ripe  and  fit  for  cutting,  he 
may  cut  it  down  and  sell  it,  on  obtaining  the  consent  of  the  trustees, 
or  an  order  of  the  court.  But  three-fourths  of  the  net  proceeds  of 
the  sale  are  to  be  set  aside  as  capital-money,  and  the  other  fourth 
only  will  go  to  the  tenant  as  rents  and  profits. 

(1)  Proviaiana  as  to  the  Trustees  of  the  Settlement. 

The  38th  to  the  43rd  sections  relate  to  trustees,  and  provide 
inter  alia  that,  if  there  happen  to  be  no  trustees  within  the  defini- 
tion of  the  act,  or  it  is  expedient  for  the  purposes  of  the  act  to 
appoint  new  trustees,  the  Court  may,  on  the  application  of  the 
tenant  for  life,  or  any  other  person  having  imder  the  settlement  an 
estate  or  interest  in  the  settled  land,  or,  in  case  of  an  infant,  of  his 
guardian  or  next  friend,  appoint  new  trustees.  (For  an  instance 
of  an  appointment  on  an  application  under  this  section,  see  WheeU 
Wright  v.  Walker,)  It  has  been  decided  under  this  provision  that 
the  court  will  not  appoint  the  tenant  for  life  himself  to  be  a  trustee 
(see  Re  Harrop^s  Trusts) y  nor  the  solicitor  for  the  tenant  for  life* 
{Re  Walker^s  Trusts,)    The  persons  appointed  by  the  court,  and, 
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till  the  appointment  again  of  new  trustees,  the  representative 
of  the  last  snrviTing  or  continning  trustee,  are  to  be  the  trustees  of 
the  settlement  within  the  act.  Sect.  39  provides  that  capital-money 
is  not  to  be  paid  to  fewer  than  two  persons  as  trustees  unless  the 
settlement  authorizes  the  receipt  of  capital  trust  money  by  one 
trustee. 

Then  follows  a  provision  as  to  trustees'  receipts,  which  is  practi- 
cally the  same  as  that  conferred  on  trustees  by  the  Conveyancing 
Act,  1881,  B,  36.  By  sects.  41  and  43  provisions  for  indemnity 
and  powers  of  reimbursement  are  given  to  the  trustees ;  and  sect.  42 
provides  that  trustees  shall  not  be  liable  for  giving  any  consent,  or 
for  not  making,  bringing,  taking,  or  doing  any  such  application, 
proceeding,  or  thing,  as  they  might  do ;  and  that,  in  case  of  the 
purchase  of  land  with  capital-money,  or  of  an  exchange,  partition, 
or  lease,  they  shall  not  be  liable  for  adopting  any  contract  made  by 
the  tenant  for  life,  or  bound  to  inquire  as  to  the  propriety  of  the 
purchase,  exchange,  partition,  or  lease,  or  answerable  as  regards 
any  price,  consideration,  or  fine,  or  liable  to  see  to  or  answerable  for 
the  investigation  of  the  title,  or  answerable  for  a  conveyance  of 
land,  if  the  conveyance  purports  to  convey  the  land  in  the  proper 
mode,  or  liable  in  respect  of  purchase-money  paid  by  them  by 
direction  of  the  tenant  for  life  to  any  person  joining  in  the  convey- 
ance as  a  conveying  party,  or  as  giving  a  receipt  for  the  purchase- 
money,  or  in  any  other  character,  or  in  respect  of  any  other  money 
paid  by  them  by  direction  of  the  tenant  for  life  on  the  purchase, 
exchange,  partition,  or  lease. 

(m)  Lands  Settled  upon  Trmtfor  Sak. 

The  last  provision  of  this  act  of  which  we  shall  notice  is  that 
contained  in  sect.  63,  the  object  of  which  is  to  make  the  provisions 
of  the  act  apply  to  the  case  where  lands  are  vested  in  trustees 
upon  trufit  to  sell,  with  power  for  them  to  postpone  the  sale  at 
their  discretion,  and  where  such  directions  are  followed  by  a 
settlement  of  the  proceeds  of  the  sale  in  the  form  made  use  of 
for  the  settlement  of  personal  estate.  (See  ante^  p.  325.)  The 
act  provides  that  in  such  a  case  the  money  arising  from  the  sale, 
or  the  income  of  the  money,  or  the  income  of  the  land  till  sale, 
shall  be  considered  as  settled  land,  and  the  person  for  the  time  being 
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entitled  to  sach  inoome  ahall  be  oonsidered  the  tenant  for  life.  M 
the  pioYisions  of  the  act  are  then  to  appl j,  except  that  any  reference 
in  the  act  to  remaindermen,  reversioners,  predecessors  or  saooesson 
in  title,  shall  be  deemed  to  refer  to  the  persons  interested  in  sacoes- 
sion  in  the  money.  Bnt  by  sect.  7  of  the  Settled  Land  Act,  1884, 
a  tenant  for  life  under  a  settlement  coming  within  sect.  63  of  the 
Act  of  1882  can  only  exercise  the  powers  given  by  that  act  by  the 
leave  of  the  court.  And  so  long  as  an  order  of  the  ooxirt  giviiig 
any  leave  to  any  person  to  execute  any  of  such  powers  is  in  force, 
neither  the  trustees  of  the  settlement  nor  any  person  other  than  he  to 
whom  the  leave  is  given  is  to  execute  any  trust  or  power  created  by 
the  settlement  for  any  purpose  for  which  leave  is  given  by  the  oourt 
An  order  giving  such  leave  may  be  registered  as  a  /t«  pendens,  and 
persons  dealing  with  the  trustees  will  not  be  affected  by  it  unleaB 
it  is  so  registered.  Ajiy  capital-money  arising  from  the  land  in 
trust  to  be  converted  imder  this  section  shall  not  be  applied  in  the 
purchase  of  land,  unless  so  authorized  by  the  settlement,  but  may 
be  appUed  in  any  other  mode  in  which  capital-money  may  be  in- 
vested. Ajiy  capital-money  arising  from  the  settled  land,  and  the 
securities  in  which  the  same  is  invested,  is  not  to  be  prevented  from 
devolying  as  personal  estate,  unless,  if  arising  under  the  settlement, 
it  would  have  been  oonsidered  as  land ;  and  any  land  taken  in  pur- 
chase, exchange,  or  partition,  shall  be  vested  in  the  trustees  on  the 
same  trusts  as  were  subsisting  with  respect  to  the  settled  land,  or 
as  near  thereto  as  possible.  Though  the  tenant  for  life  under  a 
settlement  falling  within  the  63rd  section  of  the  Settled  Land  Act, 
1882,  cannot  sell  the  land  without  the  leave  of  the  court,  yet  it 
was  held  in  Tayhr  v.  Poncia,  and  it  is  now  expressly  enacted 
by  the  Settled  Land  Act,  1884,  that  the  trustees  can  sell  the  pro- 
perty without  the  consent  of  the  tenant  for  life.  (See  also  ib 
Eark  and  Webster.) 

Such  are  the  main  provisions  of  the  Settled  Land  Act^  1882,  as 
altered  by  the  Act  of  1884.  It  remains  for  us  now  briefly  to  refer 
to  the  provisions  of  the  Settled  Estates  Act,  1877. 
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IX.  The  Settled  Estates  Act,  1877. 

This  act  defines  the  expression  '^  settlement "  in  much  the  same 
terms  as  the  Settled  Land  Act,  and,  though  there  is  no  proYision 
corresponding  with  sect.  63  of  that  act,  it  has  heen  held  that  where 
real  estate  is  devised  to  trustees  on  trust  to  sell  at  their  discretion, 
and  invest  the  proceeds  and  pay  the  income  to  one  or  more  persons 
successively  for  life,  with  remainder  over,  such  estate  is  a  '^  settled 
estate."  (See  JRe  Laing  ;  Re  Horn ;  Beioly  v.  Carter.)  And  by 
the  Conveyancing  Act,  where  a  person  entitled  to  land  in  fee,  or 
for  any  leasehold  interest  at  a  rent,  is  an  infant,  the  land  is  to  be 
deemed  a  settled  estate  within  this  act.  But  there  is  no  definition 
of  a  tenant  for  life,  except  that  it  is  provided  that  a  tenant  in  tail 
after  possibility  of  issue  extinct  shaU  be  deemed  one.  (Sect.  2.) 
The  object  of  the  act  is  to  facilitate  the  leasing  and  sale  of  settled 
estates;  but  (except  under  sect.  46)  it  requires  leases  and  sales 
thereof  to  be  made  after  application  to  and  by  the  consent  of  the 
Chancery  Division.  The  leases  which  the  court  may  authorize 
axe  subject  to  certain  restrictions.  They  must  take  ejSect  in- 
possession,  or  within  one  year  from  the  making  thereof,  and 
must  not  exceed,  for  an  agricultural  or  occupation  lease,  21 
years,  or  35  years  of  an  Irish  estate;  for  a  mining  lease,  40 
years;  for  a  repairing  lease,  60  years;  and  for  a  building  lease, 
99  years.  The  best  rent  must  be  reserved  and  made  payable 
half-yearly  or  oftener,  and  no  fine  can  be  taken.  Nor  is  any 
lease  to  authorize  the  felling  of  trees  except  under  special  cir- 
cumstances, and  every  lease  authorized  must  be  by  deed,  and 
the  lessee  must  execute  a  counterpart,  and  the  lease  must  contain 
a  condition  for  re-entry  on  non-payment  of  rent  for  twenty-eight 
days.  The  power  to  authorize  leases  is  extended  by  sect.  8  to 
authorize  preliminary  contracts  to  grant  leases,  and  any  of  the 
terms  of  such  contracts  may  be  varied  in  the  leases ;  and  it  also 
extends  to  authorize  the  granting  of  licences  to  copyholders  to 
grant  leases  to  persons  to  the  same  extent  and  for  the  same  pur- 
poses as  leases  may  be  authorized  or  granted  of  freeholds  imder 
the  act.     (Sect.  9.) 

After  approving  of  a  lease,  the  court  may  direct  who  shall 
execute  it  as  lessor  (sect.  12),  or  it  may  vest  general  powers  Qi 
leasing  in  the  trustees  of  the  settlement,  or  in  other  persons  as 
trustees.    (Sect.  13.) 
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As  to  sales,  the  court  may  authorize  sales  of  settled  estates  and 
timber  (except  ornamental  timber  (sect.  16) ) ;  and  on  any  sale 
minerals,  &c.  may  be  excepted.  (Sect.  19.)  On  erery  sale  the  oourt 
may  direct  what  person  or  persons  shall  execute  the  deed  of  oon- 
yeyance.  (Sect.  22.)  The  act  then  goes  on  to  designate  who  may 
petition  it  for  the  exercise  of  its  powers,  and  in  effect  provides  that 
the  application  may  be  made  by  a  tenant  for  life  or  for  a  greater 
estate,  or  by  the  assignee  of  such  tenants.  (Sect.  23.)  But  the 
application  must  be  made,  with  certain  consents,  as  follows : — ^All 
persons  in  existence,  and  all  trustees  for  imbom  persons  having 
any  beneficial  interest,  must  consent.  (Sect.  24.)  But  if  there  is 
a  tenant  in  tail  in  existence,  then  persons  who  have  interests  subse- 
quent to  his  need  not  concur  if  he  is  sui  jurufj  and  the  court  may 
dispense  with  the  consent  of  such  persons  if  the  tenant  in  tail  is  an 
infant.  (Sect.  25.)  In  other  cases  the  oourt  may  dispense  with  the 
consent  of  any  person,  having  regard  to  the  number  and  interests 
of  the  persons  assenting  and  dissenting  respectively.  (Sect.  28.) 
And  an  order  may  be  made  without  consent,  but  subject  to  the 
rights  of  any  person  with  whose  consent  the  oourt  does  not  think  fit 
to  dispense.  (Sect.  29.)  Where  the  oourt  does  not,  in  the  first 
instance,  think  fit  to  dispense  with  the  consent  of  any  person,  it 
may  direct  him  to  be  served  with  a  notice  requiring  him  to  state 
within  a  specified  time  whether  he  consents,  dissents  or  submits  his 
interests  to  the  court,  and  if  he  omits  to  comply  with  the  notice  he 
is  deemed  to  have  submitted  his  interests  to  the  oourt.  (Sect.  26.) 
The  court  is  empowered  to  dispense  with  the  service  of  such  a 
notice  if  the  person  cannot  be  found ;  if  it  is  uncertain  whether 
he  is  living  or  dead ;  if  the  expense  of  service  would  be  dispro- 
portionate to  the  value  of  the  property ;  and  the  person  on  whom 
service  is  so  dispensed  with  is  to  be  deemed  to  have  submitted  his 
interests  to  the  court.     (Sect.  27.) 

The  court  may  not  exercise  the  powers  conferred  on  it  by  the 
act  where  an  application  has  been  made  for  a  private  act  of 
parliament  for  purposes  similar  to  those  which  the  court  may  effect 
under  this  act,  and  has  been  rejected  on  its  merits,  or  reported 
against  by  the  judges  to  whom  such  bill  may  have  been  referred 
(sect.  32) ;  nor  where  the  settlement  expressly  provides  that  they 
shall  not  be  exercised.     (Sect.  38.) 

Provisions  are  made  for  the  application  of  the  moneys  arising 
from  sales,  which  may  be  paid  to  trustees  appointed  by  the  oourt> 
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if  the  oourt  thinks  fit,  or  into  courts  and  the  money  will  then  be 
applied  in  redemption  of  land  tax,  discharge  of  incumbrances,  in 
the  purchase  of  other  hereditaments  to  be  settled  in  like  manner 
as  those  sold,  or  in  payment  to  any  person  absolutely  entitled. 
(Sect.  34.)  Further,  by  the  Settled  Land  Act,  1882  (sect.  33), 
the  money  may  be  applied  in  any  of  the  ways  authorized  by  that 
act  for  "  capital-money."     (See  ante^  pp.  387,  388.) 

The  act  gives  certain  powers  to  tenants  for  life,  or  for  greater 
estates,  if  not  restrained  by  the  settlement,  to  make  leases  without 
appHcation  to  the  court;  and,  for  the  purposes  of  these  powers, 
a  tenant  for  life  will  include  a  tenant  by  the  curtesy  or  in  dower 
(doweresses  are  not  mentioned  by  the  Settled  Land  Act,  1882), 
or  in  the  right  of  a  wife  seised  in  fee.  The  lease  authorized 
must  not  exceed  twenty-one  years  in  length,  or  thirty-five  years 
in  the  case  of  Irish  estates;  must  take  eJSect  in  possession,  or 
within  a  year  of  its  making ;  it  must  be  by  deed,  and  the  best 
rent  must  be  reserved  without  fine,  and  be  incident  to  the  inmie- 
diate  reversion.  And  the  demise  must  not  be  made  without 
impeachment  of  waste,  and  must  contain  a  covenant  for  the  pay- 
ment of  rent,  and  other  usual  and  proper  covenants,  and  also  a 
proviso  for  re-entry  for  non-payment  of  rent  for  twenty-eight 
days ;  and,  finally,  a  counterpart  must  be  executed  by  the  lessee. 
(Sect.  46.)  The  above  leasing  power  only  extends  to  settlements 
made  after  the  1st  November,  1856.  (Sect.  57.)  Doweresses 
and  husbands  having  an  estate  in  the  right  of  a  wife  seised  in  fee 
who  wish  to  make  a  long  lease,  will  still  have  to  apply  under  this 
act,  as  they  are  not  included  in  the  Settled  Land  Act,  1882. 
You  will  also  observe  that  no  notice  is  required,  before  leasing, 
under  this  section,  as  under  the  Act  of  1882.  Further,  with 
regard  to  a  mining  lease  for  not  exceeding  twenty-one  years,  if 
made  imder  the  Act  of  1877,  the  whole  of  the  rent  goes  to  the 
tenant  for  life ;  but  this  lease  could  not  be  made  by  a  tenant  for 
life  impeachable  for  waste,  excepting  with  regard  to  mines  opened 
when  he  became  entitled  to  the  possession. 

Powers  given  by  the  act,  applications  to  the  court,  and  consents 
to  and  notifications  respecting  such  applications,  may  be  executed, 
made  or  given  by  or  to  guardians  on  behalf  of  infants,  and  by 
or  to  oommittees  on  behalf  of  lunatics,  and  by  or  to  trustees  of  the 
property  of  bankrupts.     But  in  the  oases  of  infant  or  lunatic 
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tenants  in  toil,  no  application  to  the  court,  or  consent  to  or  notifica- 
tion respecting  an  application,  may  be  made  or  given  by  a  guardian 
or  committee  without  special  direction  of  the  court.  (Sect.  49.) 
If  a  married  woman  applies  to  the  court,  or  consents  to  an  applica- 
tion to  the  court,  she  must,  at  least  if  married  before  1st  January, 
1883  {Be  Harrk^s  Settled  Estate;  and  see  Reddell  v.  Errington)^ 
first  be  separately  examined  as  to  her  free  consent  to  the  appli- 
cation ;  and  this  examination  is  to  be  made  even  if  the  property, 
the  subject  of  the  application,  is  settled  in  trust  for  her  separate 
use,  and  no  clause  against  anticipation  is  to  prevent  the  court  from 
exercising  its  powers.     (Sect.  50.) 
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CHAPTER  IV. 

VOLUNTARY  SETTLEMENTS, 


I.  What  oonttitutes  a  Voluntary  Settlement. 

A  ssTTLEMBNT  maj  of  oouTse  be  made  after,  as  well  as  before,  the 
solemnization  of  a  marriage ;  but  there  is  this  difference  between 
them,  that  if  the  settlement  be  made  before  the  marriage,  it  is  not 
a  mere  voluntaiy  one,  because  marriage  constitutes  a  valuable  con- 
sideration; whereas,  if  the  settlement  be  made  after  the  marriage, 
it  is  a  voluntary  one.  But  there  are  exceptions  to  both  these 
roles.  For  a  settlement  made  after  marriage,  if  made  in  pursuance 
of  a  binding  ante-nuptial  agreement,  stands  in  the  same  position  as 
an  ante-nuptial  settlement.  Again,  an  ante-nuptial  settlement 
may  be  founded  on  valuable  consideration  as  to  some  of  the  parties 
taldng  a  beneficial  interest  under  it;  but  at  the  same  time  be 
voluntaiy  as  to  other  such  persons.  That  is  to  say,  the  considera- 
tion, consisting  of  the  marriage,  may  extend  to  some,  and  yet  not 
to  oliiers,  of  the  parties  under  it.  The  husband  and  the  wife,  and 
the  issue,  are  aU  within  the  marriage  consideration;  and,  so  far 
as  they  derive  any  interest  imder  the  settlement,  are  considered  as 
having  given  valuable  consideration  for  it.  But  if  the  settlement 
limits  estates  to  collateral  relations  of  the  settlor,  these  limitations 
are,  as  a  rule,  not  considered  as  being  founded  on  valuable  con- 
sideration given  by  such  collaterals,  and  the  collaterals  will  be 
considered  as  mere  volunteers.  Thus,  limitations  of  an  intended 
wife's  property  in  favour  of  the  children  of  a  second  marriage,  and 
of  nephews  and  nieces,  are  purely  voluntary  gifts,  and  are  not 
within  the  consideration  of  the  marriage.  {Wbllaaton  v.  Tribe.) 
But  it  has  been  held,  that  if  a  woman  on  her  second  marriage 
stipulates  that  her  children  by  a  former  marriage  shall  share  in 
the  benefits  of  a  settlement  made  on  that  occasion,  these  children 
will  be  considered  to  be  within  the  consideration  of  marriage, 
as  well  as  the  issue  of  the  marriage.  (Ifetcstead  v.  Searles.) 
And  an  ante-nuptial  settlement  in  favour  of  illegitimate  chil- 
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dien  will  stand  as  a  settlement  for  valuable  consideration. 
(Clarke  y.  Wright;  Dickenson  v.  Wright.)  And  in  Oak  v.  Gak 
it  was  held,  that  an  intended  wife  may  stipulate  for  a  piovi- 
sion  to  be  made  out  of  her  property  for  her  children  by  a 
former  marriage,  or  for  an  illegitimate  child,  and  that  a  settle- 
ment to  carry  into  effect  such  a  stipulation  is  not  voluntary. 
But  where  there  is  a  limitation  in  favour  of  the  wife's  next  of 
kin,  the  next  of  kin  are  volunteers.  (See  Paul  v.  Paul)  It 
seems  to  be  doubtful  whether,  in  a  limitation  by  a  husband  in 
a  settlement  on  lus  second  marriage,  under  which  his  children  by 
a  former  marriage  take  a  benefit,  such  children  are  within  the 
marriage  consideration.  They  were  so  considered  in  Jihell  y. 
Beane.  But  in  Price  v.  Jenkins  it  was  expressly  laid  down,  that 
a  diild  of  a  former  marriage  of  a  husband  was  a  volunteer  with 
respect  to  property  given  to  him  by  a  settlement  made  on  his 
father's  second  marriage.  When,  however,  Piice  v.  Jenkins  was 
heard  by  the  Court  of  Appeal,  it  was  reversed,  though  upon 
different  grounds,  so  that  it  is  uncertain  how  far  it  is  an  authority 
on  this  point.  Limitations,  however,  in  favour  of  a  strangar  to 
the  marriage  consideration,  if  so  mixed  up  with  limitations  in 
favour  of  persons  within  that  consideration  that  effect  cannot  be 
given  to  the  latter  without  also  giving  effect  to  the  former,  will  be 
upheld,  though  they  are  voluntary.  (See  Clayton  v.  Lord  Wilton.) 
And,  as  a  rule,  if  the  limitations  to  strangers  to  the  marriage  con- 
sideration are  in  favour  of  the  collateral  relations,  not  of  the 
settlor,  but  of  the  other  party  to  the  settlement,  as  where  the 
husband  is  the  settlor,  and  limits  property  to  the  collateral  relations 
of  the  wife,  the  presumption  will  be  that  such  limitations  must 
have  been  the  result  of  some  ante-nuptial  contract,  so  that  they 
will  he  primd  facie  not  voluntary. 

A  settlement  made  in  consideration  of  marriage  by  a  man  or 
woman  with  whom  he  has  been  previously  living,  and  with  whom 
he  goes  through  a  form  of  marriage,  is  regarded  as  a  mere  voluntary 
setttement,  and  a  fraud  on  the  husband's  creditors.  {Columbine  v. 
Penhall;  and  see  Buhner  v.  Hunter.)  And  so  is  a  settlement  made 
in  consideration  of  marriage,  but  containing  a  power  of  revocation 
by  the  settlor.  (See  Pannell  v.  Steadman.)  For  such  settlements 
are  "  mere  shams,"  and  are  not  entitled  to  rank  in  the  same  light 
as  ordinary  marriage  settlements. 
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Post-nuptial  settlements  are  not  neoessariljr  yolantary,  for  they 
may  of  ooTirse  rest  on  other  valuable  consideration  than  mere  settle- 
ment  of  property.  Thus,  a  post-nuptial  settlement  is  not  voluntary, 
if  it  is  made  in  consideration  of  the  conferring  of  a  further  portion, 
or  of  an  agreement  to  pay  a  further  portion  which  is  afterwards 
paid ;  and  the  loan  of  money  to  the  settlor  by  a  relative  of  the 
wife  has  been  held  to  prevent  a  settlement  on  the  wife  being 
voluntary.  {Bayapoole  v.  Collins.)  Again,  a  settlement  by  a 
husband  and  wife  (previous  to  the  Married  Women's  Property 
Act,  1882),  of  the  wife's  property  to  her  separate  use,  remainder 
to  the  husband  for  life,  remainder  to  the  children,  though  a  post- 
nuptial one,  is  not  voluntary,  as  there  is  a  valuable  considera- 
tion constituted  by  the  husband  modifying  his  life  interest  in 
possession,  and  the  wife  her  inheritance.  {Rewimon  v.  NeguSy 
Teasdak  v.  Braithicaite.)  And  in  Price  v.  Jenkins  (followed  in  Re 
Lulhaniy  and  also  in  Be  Ibster  and  Lister)  it  was  held  that  a 
post-nuptial  settlement  of  leaseholds,  to  which  a  heavy  liability 
was  attached,  was  not  a  voluntary  one  within  27  Eliz.  c.  4,  the 
liability  constituting  a  valuable  consideration.  But  this  case  will 
not  apply  so  as  to  prevent  such  a  settlement  being  voluntary 
and  void  and  fraudulent  under  13  Eliz.  c.  5,  against  creditors. 
(Etdkr  V.  Midler ;  and  see  Ex  parte  Hilltnan^  Shurmur  v.  Sedg-- 
wick;  and  Schrieber  v.  Dinkel,)  Again,  an  agreement  by  the  wife 
to  resign  a  contingent  interest  to  which  she  is  entitled,  forms  a 
valuable  consideration.  {Ward  v.  Shalktt,)  So,  too,  there  is 
valuable  consideration  where  the  wife  relinquishes  her  interest 
under  an  existiug  settlement,  or  her  jointure,  or  dower,  or  mort- 
gages her  separate  estate  to  pay  the  husband's  debts,  or  if  a 
husband  relinquishes  his  estate  injure  mariti. 

n.  How  far  Voluntary  Settlements  are  liable  to  be  avoided. 

What,  then,  are  the  consequences  of  a  settlement  being 
voluntary?  There  are  three  statutes  which  bear  on  this  point. 
By  27  Eliz.  c.  4,  all  conveyances,  &c.  of  lands,  tenements,  and 
hereditaments,  made  with  intent  to  defeat  or  defraud  purchasers, 
and  also  all  conveyances  with  a  clause  of  revocation  at  the  grantor's 
pleasure,  are  void  as  against  subsequent  purchasers.  It  has  been 
settled  that  all  voluntary  deeds,  except  those  made  in  favour 
of  a  charity,  are  fraudulent  within  this  statute,  and  so  void  as 
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against  a  subsequent  puiohaser,  even  if  that  purchaser  have  notice 
of  the  Yoluntaiy  oonveyanoe.  {Otky  v.  Maning.)  But  thi^  is 
only  so  when  the  voluntary  oonveyanoe  and  the  subsequent  Bale 
for  value  are  made  by  the  Mtne  person,  so  that  if  the  heir  of  a 
person  who  has  made  a  voluntary  oonveyanoe  and  is  dead,  makes 
a  sale  for  value  of  the  same  premises,  such  sale  will  not  defeat  the 
voluntary  conveyance.  {Newman  v.  Rmhatn,)  And,  again,  if  a 
person  to  whom  a  voluntary  conveyance  has  been  made,  selb  the 
premises  granted  thereby  to  a  purchaser  for  value,  the  purohaaer 
takes  a  good  title,  and  cannot  be  disturbed  by  a  subsequent  piu> 
chaser  from  the  original  settlor.  But  a  voluntary  oonveyanoe 
remains  good  as  against  the  grantor  and  all  persons  claiming  under 
him,  except  a  purchaser  for  value ;  so  that,  if  of  two  yoluntaiy 
grantees  the  second  one  in  point  of  time  sells  the  premises  to  a  pm> 
chaser  for  value,  the  purchaser  will  get  nothing,  because  the  first 
voluntary  conveyance  divested  the  original  grantor  of  all  hia 
interest,  and  he  had  then  nothing  to  pass  to  the  second  volnntaiy 
grantee,  who  accordingly  would  have  nothing  to  convey  to  a  pur- 
chaser. 

By  13  Eliz.  c.  5,  all  conveyances,  &c.  of  land,  goods  or  ohattela, 
made  with  intent  to  delay,  defeat,  or  hinder  creditors,  are  void  as 
against  them,  save  as  to  purchasers  for  valuable  consideration 
without  notice.  Voluntary  conveyances  are  not  necessarilj  void 
under  this  statute,  and,  indeed,  if  the  intent  to  defraud  is  dear,  a 
conveyance,  even  though  it  be  for  value,  is  void  imder  it.  (Solmes 
V.  Penney ;  see  also  Re  Johnson,)  But  a  voluntary  deed  will  be 
presumed  to  have  been  made  with  the  intent  to  defeat  creditors,  if 
that  will  be  its  probable  effect,  having  regard  to  the  amount  of 
property  included  in  it,  and  the  amount  of  the  settlor's  indebtedneaa 
at  the  time  he  made  it.  (See  Jenkyn  v.  Vaughan.)  And  generally 
a  voluntary  settlement  will  be  avoided  by  showing  that  the  settlor 
was  so  much  embarrassed  at  the  date  thereof,  that  the  effect  of  the 
settlement  would  probably  be  to  defeat  creditors.  (See  Crmky  ▼• 
Elitorthy ;  Ex  parte  Russell.)  In  Forth  v.  Chapmanj  it  was  said 
that  the  test  of  the  existence  of  an  intention  to  defeat  creditors 
was,  whether  at  the  settlement  the  settlor  could  have  paid  his  debts 
without  having  recourse  to  the  property  comprised  in  the  settle- 
ment ;  but  later  cases  would  seem  to  show  that  a  voluntary  settle- 
ment may  be  set  aside  though  the  settlor  could  have  paid  bis  debts 
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at  the  date  of  the  settlement  without  the  aid  of  the  property  com- 
prised therein,  if  he  contemplated  a  state  of  things  which  might 
not  improbably  result  in  bankruptcy  or  insolvency,  as  if  he  were 
engaging  in  a  hazardous  business,  or  was  incurring  heavy  liabilities. 
(See  Mackay  v.  Douglas;  and  Ex  parte  Hussell.)  And  in  Be 
'Pearsan^  where  a  person,  not  engaged  in  trade  and  who  owed  no 
debts,  made  a  voluntary  settlement,  whereby  money  was  settled  in 
trust  to  pay  the  income  to  the  husband  for  life  or  till  bankruptcy, 
remainder  to  the  wife  for  life,  for  her  separate  use,  remainder  to  the 
children,  with  an  ultimate  remainder  to  the  settlor,  and  he  a  long 
time  afterwards  engaged  in  trade  and  became  bankrupt,  it  was 
held  that  the  settlement  was  fraudulent  and  void  as  against 
creditors.  A  voluntary  deed  may  be  set  aside  by  a  person  who 
became  a  creditor  of  the  settlor  subsequent  to  the  deed,  even 
though  there  is  no  creditor  left  whose  debt  was  in  existence  at  the 
date  of  the  settlement.  {Taylor  v.  Coenen ;  Ware  v.  Gardner.) 
Time  does  not  run  in  connexion  with  the  statute,  and  so  a 
voluntary  conveyance  can  be  impeached  at  any  distance  of  time. 
(See  The  Three  Towns  Building  Co.  v.  Maddison,) 

Lastly,  by  the  Bankruptcy  Act,  1883,  a  voluntary  settlement 
will,  if  the  settlor  becomes  bankrupt  within  two  years  after  the 
date  thereof,  be  void  as  against  the  trustee  in  bankruptcy ;  and  if 
he  becomes  bankrupt  at  any  subsequent  time  within  ten  years 
thereafter,  be  void  against  such  trustee,  unless  the  parties  claiming 
under  it  can  prove  that  the  settlor  was  at  the  time  of  the  making 
thereof  able  to  pay  all  his  debts  without  the  aid  of  the  property 
comprised  therein,  and  that  the  property  passed  to  the  trustee  on 
the  execution  of  his  settlement. 


m.  How  far  a  Voluntary  Settlement  can  be  recalled. 

Another  point  in  connection  with  a  voluntary  settlement,  whether 
of  realty  or  personalty,  which  is  deserving  of  notice  is,  that  it  can- 
not be  revoked  or  varied  by  the  settlor,  if  it  has  been  carried  into 
effect  by  the  assignment  of  the  property,  or  by  the  creation  of 
valid  trusts.  (See  Bllison  v.  Bllison ;  Paul  v.  Paul)  The  rule  is 
that  where  a  person  who,  with  his  eyes  open,  makes  a  voluntary 
settlement  without  any  undue  influence  brought  to  bear  on  him, 
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and  without  fraad  practised  on  or  misrepresentation  made  to  Im^ 
he  is  bound  bj  bis  own  settlement.  Thus,  in  Ingold  y.  PoweJij 
where  there  was  a  Yoluntary  settlement  of  personalty  without  a 
power  of  reyocation,  it  was  held  that  such  a  settlement  (unless 
there  was  some  fiduciary  relationship  between  the  ]>arties)  oould 
only  be  set  aside  if  the  settlor  could  show  that  he  acted  under 
undue  inflaenoe,  or  that,  at  the  time  of  executing  it,  he  wafl 
labouring  under  some  mental  incapacity ;  and  in  Henry  y.  Arm* 
itrongy  it  was  laid  down  that,  if  a  person  of  full  age  and  of 
sound  mind  executes  a  yoluntaiy  conyeyance,  he  cannot  have  it 
set  aside  without  giving  substantial  reasons  why  the  transaction 
should  not  stand,  and  the  fact  that  the  deed  contained  no  power  of 
reyocation  will  not  throw  on  the  grantee  the  onus  of  supporting 
it.  Again,  in  Philiip$  y.  MuUingSy  where  a  young  man  of  improvi- 
dent habits  was  induced  by  a  trustee  of  some  money  to  which  he 
was  entitled  to  make  a  yoluntary  settlement  of  it  on  his  wife  and 
diildren,  and  the  deed  was  fully  explained  to  him  and  his  attention 
called  to  the  particular  clauses,  it  was  held  that  the  deed  was  irre- 
Yocable ;  on  the  other  hand,  where  a  widow  who  was  yeiy  mndi 
under  the  influence  of  a  clergyman  made  a  yoluntary  settlement 
in  his  fayour,  it  was  held  to  be  inyalid.  {Huguenin  y.  BMtky) 
And  in  Turner  y.  CoUinSy  where  a  father  induced  his  son,  who  was 
still  under  his  roof  and  subject  to  his  influence,  to  make  a  settle- 
ment on  his  step-brothers  and  sisters,  it  was  held  that  if  the  son 
had  applied  promptly,  the  court  would  haye  set  it  aside,  but,  as  he 
had  stood  by  for  some  years,  he  was  not  entitled  to  relief,  as  by 
doiDg  so  he  had  practically  conflrmed  the  settlement.  A  settle- 
ment which  is  primd  facie  yoid  or  reyocable  may  be  made  good  or 
iireyocable  also  by  other  drcimistanoes,  as  by  the  settlor  subse- 
quently acting  under  the  deed,  or  doing  something  which  shows 
that  he  recognises  its  validity.  '(See  JDavtes  y.  Davies,)  Where  a 
yoluntary  settlement  contains  no  power  of  reyocation,  however,  it 
will  not  require  much  to  induce  the  court  to  set  it  aside,  for  ^^ 
presumes  that  the  grantor  of  such  a  settlement  would,  if  he  had 
known,  have  naturally  wished  to  secure  to  himself  the  right  to 
revoke  it  (see  Eterett  y.  Everett) ;  and  this  will  be  especially  the 
case  when  there  is  evidence  that  the  settlor  was  not  aware  as  to  the 
effect  of  the  settlement  or  as  to  its  contents,  (See  Toker  v.  Toker; 
PhilKpB  y.  MuUinga ;  Eall  v.  EaU.)    U  you  should  be  acting  i^t 
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a  person  who  ^nshes  to  make  a  voliintary  setttement  it  will  be  your 
duty  to  suggest  to  him  the  propriety  of  inserting  a  power  of  revo- 
oatioQy  though  the  absence  of  such  a  power  will  not  afEeot  the 
validity  of  the  deed,  and  the  court  will  not  consider  the  propriety 
or  impropriety  of  such  a  clause,  except  as  eyidenoe  that  the  settlor 
did  not  imderstand  what  he  was  doing.     {Button  y.  Thompaon.) 


17.  Agreements  for  Voluntary  Settlements. 

Another  point  for  consideration  with  regard  to  voluntary  settle- 
ments is  the  question,  will  an  agreement  to  execute  such  a  settlement 
be  specifically  enforced,  or,  will  a  settlement  which  is  imperfect  be 
carried  out  by  the  court  if,  at  the  same  time,  it  is  a  voluntary  one  ? 
The  rule  hereon  is  that,  where  a  trust  is  voluntary,  the  court  will 
not  enforce  it  imless  the  settlor  has  done  everything  in  his  power 
which,  according  to  the  nature  of  the  property,  is  necessary  to  be 
done  in  order  to  establish  a  complete  and  executed  trust.     Thus, 
the  settlor  must  either  have  actually  declared  himself  to  hold  the 
property  as  a  trustee  for  the  volunteers,  or  must  have  shown  an 
intention  at  least  to  constitute  himself  a  trustee  in  prcesentiy  and  not 
merely  an  intention  to  create  a  trust  infuturo  (which  intention  is  to 
be  gathered  from  the  nature  of  the  transaction  and  of  any  other 
evidence  which  shows  that  he  considered  that  he  was  actually  a 
trustee  of  the  property  and  did  not  merely  consider  that  he  had 
made  a  gift  of  it),  or  he  must  have  transferred  his  whole  interest 
in  the  property  to  a  trustee,  or  have  done  all  in  his  power  so  to 
transfer  it  for  the  purposes  of  the  settlement.     These  propositions 
may  be  illustrated  by  the  following  cases.     In  the  case  of  Jeffries 
V.   Jeffries^  where  a  father,  inter  ahay  covenanted  to  surrender 
copyholds  to  the  use  of  trustees,  to  be  held  by  them  on  certain 
trusts,  but  died  without  having  surrendered  them,  and,  moreover, 
after  having  devised  certain  portions  of  them  to  his  wife,  it  was 
held  that  the  court  would  not  carry  out  the  intended  settlement 
and   decree  a  surrender  of  the  copyholds ;  for  the  settlor  had 
neither  declared  himself  a  trustee,  nor  had  he  surrendered  the 
copyholds  to  the  trustees,  but  had  merely  entered  into  a  voluntary 
contract  to  transfer  them.     (See  also  Jones  v.  Loch^  where  there 
was  an  imperfect  gift  of  chattels  and  no  declaration  of  trusty  and  it 
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was  said  that  cases  of  this  kind  all  turn  on  the  question  whether 
there  has  been  a  declaration  of  trust  or  an  imperfect  gift.  In  the 
latter  case  the  parties  would  receive  no  aid  from  the  court  if  they 
claimed  as  volunteers ;  but  when  there  has  been  a  declaratioii  of 
trust  then  it  will  be  enforced,  whether  there  has  been  oonsideratioii 
or  not.)  Again,  where  there  was  an  imperfect  assignment  of  a 
share  in  a  company,  the  assignment  being  only  by  indorsement  on 
the  share,  which  was  retained  by  the  assignor,  it  was  attempted  to 
enforce  the  assignment  by  contending  that  it  operated  as  a  valid 
declaration  of  trust.  But  the  court  held  that,  as  the  alleged 
settlor  had  not  declared  himself  to  be  a  trustee,  but  had  meant 
to  make  a  gift,  and  there  was  no  case  in  which  a  person  has  been 
compelled  to  perfect  a  gift  which  in  the  mode  of  making  it  he  has 
left  imperfect,  the  contention  could  not  prevail.  (Antrobus  v. 
Smith.  See  also  Milroy  v.  Lord;  Richards  v.  Delbridge)  In  a 
recent  case  {Re  Breton's  Estate)^  where  there  was  an  imperfect 
assignment  of  furniture  by  a  husband  to  his  wife  by  letters,  the 
court  followed  Milroy  v.  Lord  in  preference  to  the  later  cases, 
Baddky  v.  Baddley  and  Fox  v.  Hatcks^  and  held  that  the  imperfect 
assignment  could  not  be  construed  as  a  declaration  of  trust  and 
could  not  be  enforced ;  and  the  same  course  was  adopted  still 
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more  recently  in  Pethybridge  v.  Burrotc^  where  there  was  an  mi- 
perfect  gift  of  a  bond,  and  the  Court  refused  to  uphold  it  as  a 
declaration  of  trust.  Where,  however,  the  attempted  assignment 
is  imperfect,  but  the  alleged  assignor  has  done  all  in  his  power  to 
pass  the  property,  the  imperfect  assignment  will  be  upheld.  Thus, 
where  the  assignor  had  an  agreement  for  a  lease,  and  executed  a 
voluntary  settlement,  assigning  all  his  interest  to  trustees  on  certain 
trusts,  and  it  was  objected  that  he  had  not  declared  hims^^  & 
trustee  and  had  not  conveyed  the  leaseholds  to  the  trustees,  it  was 
said  that  the  assignor  had  done  all  he  could  have  done  at  the  tune 
of  his  making  the  assignment  to  pass  the  leaseholds,  and  the  gift 
was  enforced.  {GKlbert  v.  Overton.  And  see  Keketcich  v.  Jfo'»"»'*^v 
For  fuller  information  on  this  subject  we  refer  you  to  Snell  fl 
Principles  of  Equity. 
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CHAPTER  I. 

ON  THE  WILLS  ACT,  1837. 

Wb  propose  to  commence  our  observations  on  mils  by  a  considera- 
tion of  the  Wills  Act,  1837,  as  we  shall  find  that  in  doing  so,  we 
shall  be  enabled  to  glean  information  on  points  of  law  in  connection 
with  the  following  subjects : — (1)  What  property  may  be  disposed 
of  by  a  will ;  (2)  Who  may  make  a  will ;  (3)  The  formalities  made 
essential  by  law  to  a  valid  will ;  (4)  The  revocation  of  a  will ; 
(5)  Revival  of  revoked  wills ;  (6)  Alterations  in  wills ;  (7)  The  time 
from  which  a  will  speaks;  (8)  What  property  is  included  in  a 
general  devise ;  (9)  The  effect  of  a  devise  without  words  of  limita- 
tion ;  (10)  The  meaning  of  the  expression  "  die  without  issue ; " 
(11)  The  amount  of  the  estate  which  trustees  will  take  under 
various  circumstances;  (12)  When  a  lapse  of  a  devise  or  bequest 
will  occur. 


I.  What  Property  may  be  disposed  of  by  Will. 

Sect.  3  of  the  act  empowers  a  testator  to  dispose  by  his  will  of 
the  following  descriptions  of  property: — All  real  and  personal 
estate  to  which  he  shall  be  entitled  at  the  time  of  his  death,  and 
which,  if  not  dealt  with  by  the  will,  would  devolve  on  his  heir 
or  personal  representatives;  customary  freeholds  and  copyholds, 
though  the  testator  has  not  surrendered  them  to  the  use  of  his  will, 
though  he  has  not  been  admitted  to  them,  and  though  there  is  some 
custom  in  the  manor  which  prevents  or  restricts  the  power  of  alien- 
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atlng  them  by  will ;  eeiates  pur  autre  me^  whether  there  is  or  is  not 
a  special  oooupant  thereof,  and  of  whatever  tenure  the  same  may 
be,  and  whether  they  are  corporeal  or  incorporeal  hereditaments ; 
contingent,  executory,  or  other  future  estates  or  interests,  and 
rights  of  entry;  and,  generally,  all  real  and  personal  estate  to 
which  the  testator  is  entitled  at  the  time  of  his  death,  although  he 
may  have  become  entitled  to  the  same  after  the  execution  of  the 
will :  with  regard  to  copyholds,  however,  the  devisee  of  them  must 
pay  the  proper  fines  before  he  can  be  admitted,  and  the  will  must 
be  entered  on  the  court  rolls. 

By  the  old  law,  an  interest  which  was  contingent  at  the  time  of 
the  making  of  the  will  could  not  be  devised  if  the  testator  was 
not  then  ascertained  as  the  person  in  whom,  or  in  whose  heirs,  it 
must  vest,  if  it  vest  at  all.  And  for  the  will  to  pass  a  legal  estate, 
it  was  necessary  that  the  testator  should  be  seised  at  the  time  of  his 
death,  as  well  as  at  the  date  of  the  will ;  while  a  devise  only 
operated  upon,  such  real  estate  as  he  possessed  at  the  date  of  the 
will,  and  freehold  lands  purchased  afterwards  would  not  pass.  A 
term  of  years,  however,  purchased  by  a  testator  after  the  execution 
of  his  will  would  pass  under  it.  Again,  by  the  old  law,  a  joint  tenant 
could  not  devise  his  share,  even  though  he  survived  his  co-tenant, 
if  his  will  was  made  before  the  death  of  the  latter.  And  even 
though  the  joint  tenancy  was  severed,  a  will  made  before  severance 
would  not  operate  to  pass  a  share. 

The  provisions  of  the  Wills  Act  are  so  comprehensive  that  it 
may  safely  be  said,  that  it  enables  a  person  to  dispose  by  will  of 
every  description  of  property.  Of  course,  it  will  not  enable  a  tenant 
in  tail  to  dispose  of  his  estate  without  previously  disentailing  it,  as 
this  is  an  estate  which  would  not,  if  undisposed  of,  go  to  his  heir- 
at-law,  for  it  only  goes  to  the  heir  of  his  body,  and  that  not  by 
law,  but  by  the  effect  of  the  original  grant  creating  the  estate  tail. 
Nor  does  the  act  enable  a  joint  tenant  to  make  a  devise  of  his 
share,  so  as  to  defeat  the  Jus  aecrescendi^  or  right  of  survivorship, 
belonging  to  his  co-tenant. 

II.  Who  may  make  a  Will. 

Infants. — First  of  all,  an  infant  cannot  do  so.  (Sect.  7.)  Query, 
however,  if  this  section  prevents  a  soldier  on  active  service  from 
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making  a  will,  even  though  a  minor,  if  the  will  deal  with  per- 
sonalty only.     (See  Ee  Farquhar.) 

Married  Women. — The  act  provided  that  a  married  woman 
shonld  only  be  able  to  make  such  wills  as  she  might  have  made 
before  the  passing  of  the  act ;  but  this  has  been  materially  qualified 
by  the  recent  Married  Women's  Property  Acts.  The  result  of  the 
Act  of  1882  is,  that  the  will  of  a  married  woman,  dying  after 
1882,  is  as  valid  as  if  she  were  B,feme  sole;  but  if  executed  during 
coverture,  it  will  only  pass  such  property  as  was  hers  for  her 
separate  use  during  coverture,  and  not  property  which  comes  to 
her  after  the  coverture  has  determined.  (See  Be  Price ;  Stafford 
V.  Stafford,)  As  to  the  wills  of  those  who  have  died  before  that 
date,  as  to  real  estate,  they  could  dispose  of  it  by  will,  if  the  husband 
was  banished  or  transported  for  life ;  if  a  judicial  separation  or  a 
protection  order  had  been  obtained ;  if  the  will  was  made  in  exe- 
cution of  a  power  of  appointment,  or  if  the  land  belonged  to  her 
for  her  separate  use.  {Taylor  v.  Meads,)  She  could  dispose  of  her 
personalty  under  the  same  circumstances,  and  further,  she  might 
make  a  will  thereof,  if  her  husband  consented  to  the  particular 
will,  survived  her,  and  gave  his  consent  to  the  probate  thereof 
when  it  was  proved.  Further,  she  could  by  will  bequeath  property 
vested  in  her  as  executrix.     (See  Willock  v.  Noble.) 

Insane  Persons. — ^If  a  person  has  been  found  of  unsound  mind 
by  inquisition,  the  presumption  is,  that  he  continues  in  that  state 
of  mind  till  his.  death,  so  that  the  will  of  such  a  person  was  not 
admitted  to  probate,  though  he  recovered  his  reason  before  death. 
{Grimandi  v.  Draper.)  But  if  it  be  shown  that  the  will  was  made 
during  a  lucid  interval,  it  will  be  good ;  and  where  a  will  was 
actually  executed  in  a  lunatic  asylum,  it  was  held  valid,  it  having 
been  established  that  it  was  made  during  a  lucid  interval. 
(Nicholls  V.  Binns.)  There  are  mooy  cases  on  the  question  of  how 
far  insanity,  if  it  be  only  partial,  as  where  it  consists  in  delusions 
on  particular  points  only,  the  mind  being  sound  upon  other  points, 
affects  the  testamentary  capacity.  A  mere  capricious  or  eccentric 
disposition  by  will  does  not  argue  that  the  testator  was  insane, 
and  if  the  will  is  the  true  exposition  of  a  man's  real  mind,  effect 
will  be  given  to  it,  however  eccentric  it  may  appear,  and  however 
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eccentric  the  testator  may  haye  been  in  his  general  habits  oi  life. 
(See  Boughton  v.  Knight.)  But  if,  for  instance,  a  testator  should 
be  under  the  delusion  that  he  is  a  member  of  the  royal  family, 
and  should  leave  his  property  to  his  wife  for  life,  and  after  her  death 
to  members  of  the  royal  family,  to  the  exclusion  of  his  relatione, 
the  will  would  be  inyalid,  even  with  reg^ard  to  the  life  interest  givea 
to  the  wife.     (See  Smee  v.  Corporation  of  Brighton.) 

Mere  eccentricity  will  not  invalidate  a  will,  nor  will  moral 
insanity  or  moral  perversion  of  feelings ;  there  must  be  at  least 
intellectual  insanity,  the  test  of  which  is  delusion.  {Freer  v. 
Peacocke.)  A  will  which  is  rational  in  itself  is  strong  evidence 
of  the  testator's  sanity  when  making  it  {Carttcright  v.  Carturight\ 
and  the  onus  of  proof  of  insanity  lies  on  him  who  wishes  to  upset 
a  will  on  this  ground.  (See  Groom  v.  Thomas,)  Again,  though 
it  is  dear  that  if  a  will  is  made  under  the  influence  of  a  delusion 
it  is  void,  as  the  testator's  mind  is  unsound,  yet  a  delusion  may 
precede  or  succeed  the  will  without  aflfeoting  its  validity.  (Jones 
V.  GoodrichL)  For,  if  the  insane  delusion  is  on  a  subject  which 
does  not  affect  the  clearness  of  the  testator's  mind  with  regard  to 
business  matters,  his  property,  and  other  matters  coming  within 
the  scope  of  his  will,  it  will  not  incapacitate  the  person  whom  it 
possesses  from  making  a  valid  will.  If  there  is  a  total  absence  of 
connexion  between  the  delusion  and  the  will,  the  will  will  be  good. 
{Banks  v.  Goodfellotc) 

The  will  of  a  drunkard  stands  on  much  the  same  footing  as  that 
of  a  lunatic.  If  the  intoxication  renders  the  brain  incapable  of 
discharging  its  proper  functions,  a  will  executed  during  a  fit  of 
intoxication  will  not  stand.     (See  Wheeler  v.  Alderson.) 

Aged  Persons. — ^A  person  may  also  be  incapacitated  from  making 
a  will  by  old  age,  if  it  is  so  extreme,  or  death  is  so  near,  as  to 
prevent  the  mental  faculties  retaining  sufficient  power  to  com- 
prehend the  act  about  to  be  done.     {Prinsep  v.  Sombre.) 

IdiotSy  8fc. — ^The  will  of  an  idiot  is,  of  course,  void.  So  apparency 
also  is  the  will  of  one  deaf,  dumb  and  blind.  A  person  bom  deaf  and 
dumb  cannot  msLke  a  will  imless  he  clearly  understcmds  what  a  will 
is,  and  evinces  his  wish  to  make  one.  (See  Dickenson  v.  BUne^'l 
If  be  can  write  and  read  there  will  be  but  little  difficulty  about  th© 
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matter ;  but  if  he  can  do  neither  it  will  be  necessary,  before  the 
will  is  admitted  to  probate,  to  show  how  he  communicated  his 
wishes  and  how  he  signified  his  knowledge  and  approval  of  the 
contents  of  the  will.     {Fairclongh  v.  F.y  Re  Owston.) 

Blind  Persons. — As  to  a  blind  person's  will,  it  must  be  shown 
that  it  was  read  over  to  him,  or,  at  least,  that  he  knew  and 
approved  of  its  contents.  {Moore  v.  Paine,  See  also  Netcton  v. 
Best)  And,  by  the  Probate  Rules  (Rule  71),  before  probate  of 
the  will  of  a  blind  or  obviously  illiterate  or  ignorant  person  will 
be  granted,  satisfactory  evidence  must  be  given  that  the  will  was 
read  over  to  the  testator  before  execution,  or  otherwise  that  he  had 
a  knowledge  of  its  contents. 

Felons. — Felons  can  now,  owing  to  the  provisions  of  the  Felony 
Act,  1870  (33  &  34  Vict.  c.  23),  make  a  will ;  for  upon  their  death 
their  property  reverts,  and  a  will  only  speaks  from  the  testator's 
death. 

Persons  under  undue  Influence. — But  even  when  a  person  is  under 
no  personal  incapacity,  his  will  may  be  invalidated  from  the  cir- 
cumstance that  he  was  imder  imdue  influence  at  the  time  of  making 
it.  {Mountain  v.  Bennet.)  But  it  will  never  be  presumed  that 
such  influence  has  been  exercised,  and  it  must  be  proved  to  have 
been  used.  {Boyse  v.  Rossbo^*ough.)  Undue  influence  does  not 
bear  the  same  meaning  in  its  legal  sense  as  it  does  in  its  popular 
sense ;  for  mere  bad  companionship,  or  bad  example,  may  influence 
a  man  in  making  his  will,  but  it  will  not  be  suflicient  to  invalidate 
it.  In  its  legal  sense,  it  means  something  in  the  nature  of  force  or 
fear  destroying  free  agency.  (See  Williams  v.  Soude.)  In  Bot/se 
V.  Bosshorough  it  was  said  that  undue  influence  was  an  influence 
which  could  be  described  to  have  caused  the  execution  of  a  paper 
pretending  to  express  the  testator's  mind,  but  which  did  not  reidly 
express  that  mind,  but  expressed  something  else  which  he  did  not 
mean.  There  must  be  coercion  or  fraud.  It  is  not  necessary  to 
show  that  acttial  violence  has  been  used,  or  even  threatened ;  nor  is  it 
necessary  to  show  positive  fraud.  But  mere  persuasion,  imless  it 
virtually  amount  to  the  effect  of  force  or  fear,  will  not  amount  to 
undue  influence.  {Dickenson  v.  Moss.)  Thus,  imaginary  terrors 
may  be  sufficient  to  deprive  the  testator  of  free  agency,  and  con- 
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trivaaoes  prodnoing  false  impressions  may  be  equivalent  to  poeltiye 
fraud.  In  considering  whether  a  threat  is  sufficient  to  amomit 
to  undue  influence,  the  quality  of  the  threats,  and  the  person 
threatened  and  making  the  threat,  and  other  circumstances,  ynJl 
be  taken  into  consideration.  (See  Nehon  v.  Oldfield.)  Generallj, 
the  question  of  what  amoimts  to  undue  influence  is  a  question  of 
fact  in  each  particular  ease,  and  no  general  rules  can  be  laid  down 
on  the  subject.  The  great  question  is,  of  course.  Was  the  will  the 
result  of  the  xmdue  influence,  or  was  it  the  voluntary  act  of  the 
testator  ?  (See  Kinderside  v.  Hamon^  and  on  the  subject  generally, 
the  leading  case  of  Huguenin  v.  Bosky.)  Mere  natural  influence, 
such  as  that  possessed  by  a  relation  or  a  friend,  may  apparently  be 
used  to  obtain  a  benefit  by  will.     {Parfitt  v.  Lawless.) 

m.  The  Formalities  made  essential  by  Law  to  a  Valid  Will 

The  Execution  and  Attestation  of  Wills. — Previous  to  the  Wills 
Act,  1837,  while  wills  of  personal  estate,  if  attended  with  certain 
formalities,  might  be  made  by  word  of  mouth,  and,  if  lednoed 
into  writing,  did  not  require  any  witnesses,  wills  of  real  estate 
had,  under  the  Statute  of  Frauds,  to  be  in  writing,  and  to  be 
signed  by  the  testator  in  the  presence  of  three  or  four  credible 
witnesses.  Now,  however,  by  sect.  9  of  the  Wills  Act,  both  wills 
of  real  and  personal  property  must  be  executed  with  the  same  for- 
malities. These  are  as  follows : — (a)  The  will  must  be  in  writing, 
(b)  The  testator  must  sign  it,  or  someone  must  sign  it  for  him  in 
his  presence  and  by  his  direction,  (c)  The  signature  must  be  made, 
or  acknowledged,  by  him  in  the  presence  of  two  witnesses,  (d)  The 
signature  must  be  at  the  foot  or  end  of  the  wiU.  (e)  The  witnesses 
must  sign  in  the  presence  of  the  testator ;  but  no  form  of  attesta- 
tion is  necessary,  nor  need  the  witnesses  sign  in  the  presence  of 
each  other.     {Be  Allen.) 

(a)  The  will  must  be  in  writing.  There  is  an  exception  to  this 
rule  created  by  sect.  11,  which  provides  that  any  soldier,  being  in 
actual  military  service,  or  any  mariner  or  seaman,  being  at  sea, 
may  dispose  of  his  personal  estate  as  he  might  have  done  before 
the  act.  The  result  is,  that  such  persons  can  still  make  a  nun- 
cupative will,  or  will  by  word  of  mouth.  "  Actual  nulitary  service" 
means  on  an  expedition,  and  a  soldier  in  barracks,  whether  at  home 
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or  abroad,  cannot  make  a  nnnoapative  will.  {Drummond  v.  Parish; 
White  V.  Repton.)  Wills  made  on  the  field  of  battle  will,  of  course, 
fall  within  the  exception  created  by  the  section  {Re  Churchill) ;  and 
a  minor  has  been  held  capable  of  making  a  will  as  a  soldier  on 
actiye  service.  {Re  Farquhar.)  This  case  was  decided,  however, 
before  the  Wills  Act,  and  as  that  act  says  that  the  will  of  no 
minor  shall  be  valid,  it  is  perhaps  not  law  at  the  present  day. 
Mariners  indude  persons  in  her  Majesty's  navy  {Re  Hayes)  ^  and 
merchant  seamen  {Re  Parker,)  The  expression  "at  sea"  is  very 
liberally  construed ;  and  an  admiral  who  was  in  a  river  on  an  expe- 
dition was  deemed  to  be  at  sea.  {Re  Austen ;  and  see  Re  Lay^ 
where  a  seaman  who  went  ashore  whilst  his  vessel  was  in  harbour 
at  Buenos  Ayres,  and  died  there  by  accident,  was  held  to  be 
at  sea.) 

A  will  may  be  written  on  any  substance,  and  it  is  immaterial 
whether  it  is  in  ink  or  in  pencil.  Formerly  it  was  thought  that,  if 
only  pencil  writing  was  used,  the  act  was  only  deliberative  ;  but  it  is 
dear  that  a  will  signed  in  pencil  is  now  well  executed.  Thus,  a 
wiU  and  codicils  written  indiscriminately  by  the  testator  in  pencil 
and  in  ink  will  be  valid  if  the  court  is  satisfied  that  the  testator 
mtended  them  to  operate  as  his  will.  {Rhymes  v.  Clarkson.)  Nor 
need  the  will  consist  of  one  whole  and  entire  document ;  for  other 
papers  and  documents  may  be  incorporated  into  it  and  made  to 
form  part  of  it.  But  a  document  cannot  be  incorporated  unless  it 
be  in  existence  at  the  date  of  the  will  {Allen  v.  Maddock) ;  and 
further,  it  must  be  clearly  identified,  though  it  is  allowable  to 
have  recourse  to  parol  evidence  to  establish  such  identification. 
Beference  to  a  paper  not  executed  according  to  the  statute  makes 
it  part  of  the  will  of  the  testator,  if  it  was  in  existence  when  the  wiU 
was  executed  and  it  is  identified  beyond  all  doubt.  {Re  Edwards ; 
Utterton  v.  Robins,)  It  is  not  necessary  to  set  out  the  particular 
document  in  the  will ;  but  the  necessity  of  clearly  identifying  it 
is  always  paramount.  It  is  of  no  consequence  that  the  incorporated 
document  is  of  itself  invalid.  {Re  Smart.)  But  a  deed  referred 
to  as  "  made"  by  the  testator,  but  which  was  not  in  fact  executed 
by  him,  was  held  not  to  be  incorporated.  {Re  Edwards,)  In  a 
recent  Irish  case  {Re  Kehoe)  it  was  laid  down  that  the  three  fol- 
lowing essentials  must  exist  in  order  that  an  unattested  document 
may  be  incorporated :  (1)  There  must  be  a  reference  in  the  will  to 
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the  docnment  as  existing ;  (2)  proof  that  the  document  propounded 
was  written  before  the  will  was  made,  and  (3)  proof  of  identity  of 
document. 

The  testator  must  sign  the  will,  or  someone  must  sign  for  him 
in  his  presence  and  by  lus  direction.  This  signature  must  be  made 
before  those  of  the  witnesses ;  for  it  is  necessaiy  to  a  valid  attesta- 
tion that  the  witnesses  should  see  the  testator's  signature.  {Re 
OMlng ;  Shaic  v.  XichoU.)  The  testator's  mark  is  a  sufficient 
signature,  even  though  his  name  nowhere  appears  {Be  Bryce)^  and 
this  whether  he  can  or  cannot  write.  {Be  Field.)  Nor  is  it  abso- 
lutely necessary  that  the  testator  sign  his  name  in  full ;  a  signature 
by  initials  is  sufficient.  {Be  Wingrore,)  And  a  signature  in  an 
assumed  name  has  been  held  good  {Be  Bedding) ;  and  so  has  the 
signature  by  a  married  woman  in  the  name  of  her  first  deceased 
husband.  {Be  Glover.)  But  sealing  without  signing  is  not  a  good 
execution.     {Be  Summers.) 

If  the  signature  is  made  by  some  third  person,  it  must  be  made 
in  the  presence  of  the  testator,  and  this  will  not  be  considered  to 
have  been  done  unless  the  testator  is  shown  to  have  seen  the  signa- 
ture made,  or  at  least  to  have  been  in  such  a  position  that,  had  he 
looked,  he  could  have  seen  it.  It  is  no  objection  that  the  third 
person  is  one  of  the  witnesses  to  the  will  {Be  Bailey)  ^  and  the 
execution  is  good  though  that  third  person  sign  his  own  instead  of 
the  testator's  name. 

The  signature  must  be  at  the  foot  or  end  of  the  will.  The 
meaning  of  the  expression  ''  foot  or  end  "  has  been  explained  by 
a  subsequent  statute  (15  &  16  Yiot.  c.  24),  which  provides  that  a 
signature  shall  be  deemed  to  be  so  placed  if  it  is  placed  at  or  after 
or  following,  under  or  beside  or  opposite  to  the  end  of  the  will, 
so  long  as  it  is  apparent  that  the  testator  intended  to  give  effect  by 
the  signature  to  the  writing  signed  as  his  will.  No  will  will  be 
affected  by  the  circumstance  that  the  signature  does  not  follow 
immediately  after  the  foot  of  the  will,  or  by  the  circumstance  that 
a  blank  space  intervenes  between  the  concluding  word  of  the  will 
and  the  signature,  or  that  the  signature  is  placed  among  the  words 
of  the  testimonium  clause,  or  clause  of  attestation,  either  with  or 
without  a  blank  space  intervening,  or  follows  or  is  after  or  under 
or  beside  the  names  of  the  witnesses,  or  by  the  circumstance  thai 
the  signature  is  on  a  side  or  page  or  other  portion  of  the  paper  or 
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papers  contaimng  the  will,  whereon  no  clause  of  the  will  is  written 
above  the  signature.  But  no  signature  is  to  be  operative  to  give 
effect  to  any  disposition  or  direction  which  is  underneath  or  which 
follows  it,  nor  to  any  disposition  or  direction  inserted  after  the 
signature  is  made.  (For  instances  of  what  has  been  held  good  or 
bad  signature  under  this  statute,  we  refer  you  to  the  following 
cases :  Hunt  v.  Hunt ;  Re  Coombs ;  Be  Archer ;  lie  Huckvale ; 
Re  Ream ;  Re  Horsford,)  This  last  case  is  deserving  of  mention 
on  account  of  its  curiousness.  The  signatures  of  the  testator  and 
witnesses  were  on  a  separate  piece  of  paper,  which  was  attached 
to  the  paper  on  which  the  will  was  written  by  a  piece  of  string 
opposite  to  the  ending  of  the  will ;  it  was  held  that  the  will  was 
well  executed.  If  the  signature  immediately  follows  the  last  word 
of  the  will,  it  does  not  matter  that  there  are  blank  spaces  in  other 
parts  of  the  will ;  for  the  act  is  silent  as  to  such  blanks  in  the  body 
of  the  will.     {Carneby  v.  CHbbona;  Hunt  v.  Hunt.) 

The  signature  of  the  testator  must  be  made  or  acknowledged  by 
him  in  the  presence  of  two  witnesses  present  at  the  same  time. 
Both  the  witnesses  must  be  present  together  when  the  will  is 
signed,  or  when  the  signature  is  acknowledged.  {Re  Mansfield,) 
And,  further,  they  must  both  sign  in  the  presence  of  the  testator, 
though  they  need  not  sign  in  the  presence  of  each  other.  {Re 
Alkn.    But  see  Casement  v.  Fulton,) 

It  is  not  necessary  that  the  testator  should  actually  see  the 
witnesses  sign,  but  he  must  have  been  in  such  a  portion  that  he 
could  have  seen  them  if  he  had  wished  {Casern  v.  Dade) ;  so  that 
he  ought  not  to  be  shut  out  from  the  view  of  them,  as  by  a  curtain 
or  screen.  {Tribe  v.  Tribe.)  But  in  Newton  v.  Clarke^  where  a 
curtain  intervened  between  the  testator  and  the  witnesses,  the 
attestation  was  held  good,  as  the  testator  might  have  drawn  aside 
the  curtain  and  seen  the  witnesses,  had  he  so  chosen.  A  blind 
testator,  of  course,  cannot  see  the  witnesses,  but  it  has  been  held, 
onxioTisly  enough,  that  he  must  be  in  such  a  position  that  he  could 
have  seen  them,  if  he  had  been  in  possession  of  his  sight.  {Re  Piercy. ) 

Instead  of  making  his  signature  in  the  presence  of  the  witnesses, 
it  is  open  to  the  testator  to  make  it  beforehand,  and  then  to  caU  in 
witnesses  and  acknowledge  the  signature  before  them.  The  ac- 
knowledgment need  not  be  made  in  express  words ;  it  is  sufficient 
ii  ntiade  by  gesture  {Re  Davies)^  or  by  a  simple  request  to  the  wit- 
nesses to  place  their  signatures  underneath  that  of  the  testator. 
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(See  Oasse  y.  Gfau  and  Se  Warden.)  In  Blake  y.  Blake^  it  was 
that  where  the  testator  signs  the  will  before  the  witnesses  oome 
into  the  room,  and  they  do  not  see  or  have  not  the  opportunity  of 
seeing  his  signature,  or  if  at  any  rate  they  have  not  seen  Iiim 
write  on  the  document  which  they  attest,  there  can  be  no  acknow- 
ledgment to  satisfy  the  statute,  even  if  the  testator  says  that  the 
paper  to  be  attested  is  his  will,  or  that  his  signature  is  im 
the  paper.  This  case  disapproyed  of  Beckett  y.  Sowe, 
the  witnesses  did  not  see  the  testator  sign,  nor  did  they  see 
signature,  yet  the  court  held  that  there  was  a  sufficient  acknow- 
ledgment. And  it  also  conflicts  with  Smith  y.  Smith,  where  the 
testator  was  seen  writing,  but  his  actual  signature  was  not  seen 
by  the  witnesses.  Howeyer,  in  this  case  the  testator  told  the 
witnesses  that  in  consequence  of  his  wife's  death  he  was  obliged 
to  make  a  change  in  his  affairs  and  requested  them  to  sign,  and 
this  no  doubt  was  enough  to  conyey  to  them  the  knowledge  that 
he  was  making  a  new  will.  The  true  rule  would  seem  to  be  that 
the  witnesses  must  see,  or  at  least  haye  been  able  to  see,  that  the 
document  actually  bears  the  testator's  signature,  though  it  is  not 
necessary  that  they  should  know  that  the  instrument  signed  is  a 
will.  (See  Pearson  y.  Pearson,)  The  acknowledgment,  however, 
if  it  is  made,  must  be  made  by  the  testator  himself.  It  will  not 
do  for  some  third  person  to  put  the  will  before  the  witnesses  already 
signed  by  the  testator  and  ask  them  to  attest  the  signature.  {Morrit 
y.  Douglas,)  But  a  testator  can  acknowledge  a  signature  made  for 
him  by  someone  else.     {Ee  Began.) 

It  has  been  questioned  whether  or  not  a  lunatic  can  be  a  good 
witness,  it  being  contended  for  the  affirmatiye  yiew  that  all  the  act 
requires  is  a  bodily  presence,  and  not  a  mental  one.  (See  Eud8(^n 
y.  Parker,)  But  the  use  of  the  word  **  subscribe  "  would  seena  to 
imply  that  a  witness  must  do  something  more  than  merely  «g^ 
his  name.    He  must  be  conscious  of  and  understand  what  is  being 

• 

done,  and,  as  was  said  in  Griffiths  y.  Gnffiths,  haye  the  inteniaon 
of  attesting  the  execution. 

As  in  the  case  of  the  testator's  signature,  so  also  in  that  of  the 
signature  of  the  witness,  his  mark  is  sufficient,  eyen  if  he  (^ 
write  {Be  Amiss) ;  so,  also,  is  a  signature  by  initials.  (^ 
Christian,)  And  if  he  cannot  write  his  hand  may  be  gnided; 
but  this  may  not  be  done  if  he  can  write.  {Be  Kilcher)  An<* 
the  mere  writing  of  the  name  of  the  witness  by  a  third  pers^'^ 
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if  the  mtness  does  not  also  make  his  mark,  will  not  amoimt  to 
a  sofiEicient  attestation.  {Re  Meade.)  A  witness  cannot,  like  a 
testator,  merely  acknowledge  a  signature  previously  made  by  him. 
{Moore  v.  King.)  And  it  has  been  held,  that  if,  on  the  re-execution 
of  a  will,  the  witness  with  a  dry  pen  traces  over  his  previous 
signature,  this,  though  it  would  be  good  in  the  case  of  a  testator, 
is  bad  as  an  attestation.  {Playne  v.  Scriven;  Charlton  v.  Hind^ 
marsh;  Re  Maddock.)  No  special  form  of  attestation  is  required ; 
but  it  is  advisable  to  append  a  full  form  of  attestation,  as  follows  : 
"  Signed  and  acknowledged  by  the  said  A.  B.,  of  &c.,  as  his  last 
will  in  the  presence  of  us,  present  at  the  same  time,  who,  at  his 
request,  and  in  his  presence,  and  in  the  presence  of  each- other, 
have  subscribed  our  names  as  attesting  vtritnesses."  If  the  attesta- 
tion be  in  this  form,  probate  of  the  will  will  be  granted  without 
any  special  affidavit  from  the  attesting  witnesses. 

The  fact  that  the  attesting  witness  is  incompetent  to  be  admitted 
as  a  witness  to  prove  the  execution,  whether  that  incompetency 
exist  after  or  at  the  time  of  the  execution,  will  not  make  the  will 
invalid.  (Sect.  14.)  Nor  will  a  devise,  legacy,  estate,  interest  or 
gift  to  a  person,  or  the  husband  or  wife  of  a  person,  who  attests 
the  will  prevent  such  person  from  being  admitted  to  prove  the 
execution  thereof;  but  such  witness  will  lose  the  benefit  of  the 
devise  to  him.  (Sect.  15.)  Before  this  section,  the  gift  to  a 
witness  of  a  will  of  personalty  only  was  not  void,  as  such  a  will 
did  not  require  a  witness  at  all  to  establish  it ;  and  as  to  wills  of 
realty,  although  25  Geo.  2,  c.  5,  provided  that  a  gift  to  an 
attesting  witness  should  not  cause  the  will  to  be  void,  but 
should  merely  cause  a  forfeiture  of  the  gift,  yet  the  statute 
made  no  provision  in  respect  of  gifts  to  a  husband  or  wife 
of  a  witness,  and  such  gifts  rendered  the  will  void  until  the 
passing  of  1  Yict.  c.  26.  Under  the  present  act  it  has  been  held 
{Chirney  v.  Qumey;  and  see  Tempest  v.  Tempest),  that  where  a 
legacy  is  bequeathed  by  a  wiU  to  a  person,  and  that  person  after- 
wards attests  a  codicil  to  the  will,  the  gift  to  him  by  the  will  is 
still  good,  and  this  even  though  the  codicil  indirectly  operates  to 
benefit  the  witness,  as  where  he  is  residuary  legatee  imder  the 
willy  and  the  codicil  which  he  attests  revokes  some  of  the  legacies 
in  the  will,  and  so  iacreases  the  amount  of  the  residue.  If  the 
witness  subsequently  to  the  will  marries  a  person  who  takes  a 
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benefit  under  it,  this  will  not  cause  a  forfeiture  of  the  benefit. 
[^Thorpe  T.  Best  trick,)  And  a  gift  in  a  will  which  is  bad,  because 
made  to  an  attesting  witness,  can  be  rendwed  good  by  confirmation 
in  a  codicil  attested  bj  different  witnesses.    {Anderson  y.  Anderson,) 

The  act  specially  provides  that  an  executor  may  be  a  witness, 
and  also  a  creditor  of  the  testator,  though  the  testator's  estate  is 
charged  with  payment  of  his  debts.     (Sects.  16,  17.) 

Sect.  10  of  the  act  relates  to  the  execution  of  testamentary 
appointments,  and  provides  that  no  appointment  made  hy  will 
in  the  exercise  of  any  power  is  to  be  valid  unless  the  same  be 
executed  in  the  same  way  as  an  ordinary  will ;  and  further,  that  a 
will  executed  as  the  act  requires  an  ordinary  will  to  be  executed, 
will,  so  far  as  respects  the  execution  and  attestation  thereof,  be  a 
valid  execution  of  a  power  of  appointment  by  will,  though  the 
power  expressly  requires  some  additional  or  other  form  of  execution 
or  solemnity.  This  section  only  relates  to  the  execution  and 
attestation ;  so  that  all  other  formalities  prescribed  by  the  power, 
such  as  registration,  enrolment,  &c.,  must  be  observed. 

Domicile. — It  will  not  be  out  of  place  here  to  make  some  few 
remarks  on  the  subject  of  domicile.    A  man's  domicile  is  of  three 
kinds : — (1)  Domicile  of  birth  or  origin ;  (2)  domicile  by  operation 
of  law ;  (3)  domicile  of  dioice.   (1)  This  is  the  domicile  acquired  by 
every  child  on  birth,  and  it  follows  the  domicile  not  of  the  place 
of  birth,  but  that  of  the  father,  if  it  is  legitimate,  and  that  of  the 
mother  if  it  is  illegitimate.     (2)  This  domidle  attaches  to  persons 
who  are  under  the  protection  or  control,  in  some  way,  of  another 
person.     Thus,  a  wife's  domicile  is  the  same  as  that  of  her  husband, 
and  it  remains  her  domicile  after  his  death  until  she  manias 
again.     (Bloxam  v.  Fatre,)    Her  domicile  then  changes  to  that  of 
her  new  husband,  and  with  it  will  change  the  domicile  of  her 
infant  children  by  the  first  maiTiage.    U  an  infant  has  a  guardian, 
it  seems  doubtful  if  the  domicile  of  the  guardian  is  also  that  of  the 
infant.     (See  Douglas  v.  Douglas.)    A  minor  may  not,  while  still 
a  minor,  himself  change  his  domicile,  unless  he  has  emancipated 
himself.    This  emancipation,  however,  he  may  effect  by  freeing 
himself  from  control,  as  where  he  marries,  or  where  he  enters  the 
service  of  the  crown,  the  militia  or  the  police  force  ;  and,  when  thus 
emancipated,  he  may  choose  a  domicile  of  his  own.    The  following 
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are  farther  points  on  this  kind  of  acquired  domicile.    A  lonatio's 
domicile  is  that  of  his  guardian  or  committee.    A  domestic  servant 
does  not  change  his  or  her  domicile  by  entering  into  service ;  nor 
does  an  officer  in  the  army  by  serving  in  foreign  parts ;  but  if  he 
enters  the  service  of  a  foreign  state,  he  acquires  a  domicile  in  that 
state.    But  a  domiciled  Irishman  does  not  acquire  a  domicile  in 
England  by  entering  the  Eoyal  Artillery,  nor  a  Scotchman  by 
entering  the  English  naval  service.    {Brown  v.  Smith,)    An  ambas- 
sador's domicile  and  a  consul's  remain  that  of  the  country  which 
they  respectively  represent.     (3)  Every  person  sui  Juris  can  choose 
a  domicile ;  but  a  person  will  retain  his  domicile  of  origin  until  not 
only  a  new  domicile  has  been  acquired,  but  also  until  he  has  shown 
an  intention  to  abandon  his  former  domicile.    And  even  where  a 
domicile  of  choice  has  been  acquired,  the  domicile  of  origin  is  not 
extinguished,  and  is  capable  of  reviving  on  the  abandonment  of 
the  domicile  of  choice.     To  acquire  a  domicile  by  choice  there  must 
be  actual  residence  in  the  place  chosen,  and  it  must  be  the  principal 
and  permanent  place  of  residence.     It  must  be  chosen  not  for  a 
mere  special  and  temporary  purpose,  but  "  with  the  present  inten- 
tion of  making  it  a  permanent  home,  unless  and  until  something 
unexpected  happens  to  induce  the  person  to  adopt  some  other  per- 
manent home."   {Lord  v.  Colvin.)   In  brief,  the  change  of  residence 
most  be  voluntary  and  permanent  in  character,  and  made  with 
the  intention  to  settle  in  the  new  place  as  a  permanent  home.    (See 
Douglas  v.  Douglasy  and  the  quite  recent  case  Patience^  Re^  Patience  v. 
Main^  which  shows  that  residence  in  a  country  without  these  qualifica- 
tions wiU  not  take  away  the  original  domicile,  however  long  it  may  be. 
Now  a  will  of  real  estate  must  be  executed  according  to  the 
forms  required  by  the  law  of  the  country  where  the  estate  is 
situate,  excepting  that  wills  of  land  in  Scotland  are  deemed  valid, 
though  executed  in  accordance  with  the  law  of  England  (see  30  & 
31  Yiot.  0.  101) ;  but  a  will  of  personal  estate  is  good  if  made  in 
the  form  and  with  the  formalities  of  execution  required  by  the  law 
of  the  testator's  domicile,  at  the  date  of  the  making  of  his  will, 
and  at  the  date  of  his  death.    If  the  testator  changed  his  domicile 
after  making  his  will,  the  old  law  was,  that  the  law  of  the  testator's 
domicile  at  the  time  of  his  death  governed  the  case,  and  that  the 
will  had  to  be  executed  according  to  such  law,  unless  made  in  the 
execution  of  a  power,  when  it  woidd  be  validly  executed  if  executed 
according  to  the  law  of  either  domicile.     {D^HtMvt  v.  Sarkness.) 

O.  K  B 
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But  now  by  24  &  25  Yict.  c.  114,  eveiy  will  made  otf^  of  the 
United  Kingdom  by  a  British  sabject,  whatever  his  domicile  at 
the  time  of  executing  it,  or  at  the  time  of  his  death,  shall,  as  re- 
gards personalty,  be  well  executed  if  made  according  to  the  forms 
required  by  the  law  of  (1)  the  place  where  made,  or  (2)  of  the 
place  where  he  is  domidled  when  it  is  made,  or  (3)  of  his  domicile 
of  origin.  And  as  to  wills  made  in  the  United  Kingdom  by  a 
British  subject,  the  same  result  is  to  follow,  if  the  will  is  executed 
according  to  the  forms  required  by  the  law  in  force  in  that  part  of 
the  United  Kingdom  where  the  same  is  made.  Thus,  if  a  testator's 
original  domicile  is  in  England,  and  he  is  domiciled  in  Franoe,  but 
goes  to  Switzerland  on  a  visit,  and  there  makes  his  will,  he  may 
execute  it  according  either  to  the  law  of  Switzerland,  France,  or 
of  England.  And  he  may  execute  it  according  to  the  English  or 
French  law,  if  he  be  domiciled  in  England,  and  goes  to  France  on 
a  visit,  and  there  makes  his  will.  Again,  if  domiciled  in  England, 
and  when  on  a  visit  to  Scotland  he  made  his  will,  it  would  be  valid 
if  executed  according  to  the  English  or  the  Scotch  law. 

But  this  statute  only  applies  to  Britidi  subjects ;  so  that  if  an 
English  lady  marries  a  foreigner,  e.  g.j  a  Q^rman,  and  goes  and 
resides  in  GFermany,  she  ceases  to  be  a  British  subject,  and  oonse- 
quentiy,  on  her  husband's  death,  a  will  made  by  her  while  still 
domiciled  in  Germany,  must  be  made  according  to  the  Gbrman 
law,  otherwise  it  will  not  be  admitted  to  probate  so  as  to  pass  pro- 
perty here.     It  was  so  held  in  Bloxam  v.  Fatre. 

By  24  &  25  Yict.  c.  121,  whenever  a  convention  to  that  effect 
is  made  with  a  foreign  state,  it  may  be  directed  by  an  Order  in 
Council,  that  a  British  subject,  residing  in  a  foreign  country,  shall 
not  be  deemed  to  have  acquired  a  domicile  for  testamentary  pur- 
poses or  purpose  of  succession  to  moveables,  unless  he  has  resided 
there  a  year,  and  deposited  in  a  public  office  a  declaration  of  his 
intention  to  become  domiciled  there. 

IV.  The  Bevocation  of  Wills. 

Presumption  of  Intention. — ^Under  the  Wills  Act  no  revocation 
may  be  effected  by  any  presumption  of  an  intention  on  the  ground 
of  an  alteration  in  circumstances.  Nor  will  any  conveyance  or  act^ 
subsequent  to  execution,  of  or  relating  to  the  property  comprised  in 
the  will  (except  an  act  amounting  to  revocation  as  prescribed  by  the 
act),  prevent  the  will  operating  as  to  such  property  as  the  testator 
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bas  power  to  dispose  of  by  will  at  the  time  of  his  death.    The  effect 

of  this  is  that  a  revooation  by  alteration  of  estate  is  abolished,  but  an 

aot  whioh  effects  a  mere  alteration  of  the  estate  must  be  distinguished 

from  an  act  which  takes  away  the  estate  altogether.    Thus,  where  A. 

devised  real  estate  to  B.,  and  subsequently  contracted  to  sell  that 

estate,  and  the  contract  was  uncompleted  at  his  death,  it  was  held 

that  the  purchase-money  belonged  to  the  testator's  personal  repre- 

sentatiyed,  and  not  to  B.,  because  at  the  time  of  his  death  the 

testator  had  merely  a  claim  for  the  purchase-money  and  a  lien  for 

it  upon  the  estate,  and  the  court  did  not  consider  this  an  **  estate  or 

interest  which  the  testator  had  power  to  dispose  of  at  the  time  of 

his  death."     {Farrar  v.  JBarl  of  Winterton.)     The  clause  applies 

to  oases  where  the  testator  subsequently  to  the  will  merely  modifies 

the  ownership  of  the  property,  and  not  where  the  thing  given  by 

the  will  is  altogether  gone.     {Moor  y.  Raisbech) 

Beyocation  may  be  effected  in  the  following  ways : — (1)  By 
marriage ;  (2)  By  another  will  or  codicil,  or  some  writing  declaring 
an  intention  to  reyoke  the  same  and  executed  like  a  will ;  (3)  By 
burning,  tearing,  or  otherwise  destroying  the  same  by  the  testator, 
or  some  person  in  his  presence  and  by  his  direction,  with  the  inten- 
tion of  reyoking  the  same. 

(1)  Revocation  by  Marriage, — The  old  law  was  that  a  will  was 
not,  except  in  the  case  of  a  woman's  will,  reyoked  by  marriage 
alone,  but  only  by  marriage  and  the  birth  of  a  child.  Now,  how- 
eyer,  a  simple  marriage  will  reyoke  a  will,  imless  it  be  made  in 
execution  of  a  power  of  appointment,  where  the  property  appointed 
would  not,  in  default  of  appointment,  pass  to  the  testator's  heir, 
executor,  administrator,  or  next  of  kin.  The  reason  of  marriage 
reyoking  a  will  is  obyious ;  the  testator  by  marriage  acquires  new 
relations^  and  the  law  not  unreasonably  supposes  that  the  will  no 
longer  represents  the  testator's  wishes. 

(2)  By  another  Will. — ^The  mere  fact  that  there  are  two  wills 
extant,  and  that  the  second  begins  "  This  is  the  last  will,  &c.,"  and 
contains  no  reyocation  clause,  will  not  effect  a  reyocation  of  the 
prior  will.  (See  Re  Petchall)  To  reyoke  a  former  will  a  tes- 
tator must  either  reyoke  it  in  express  terms,  or,  if  it  contain  no 
such  reyocation  dause,  dispose  of  the  property  comprised  in  the 
first  will  in  a  manner  inconsistent  with  the  limitations  thereof  in 

bk2 
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Buoh  first  will.  (See  Henfrey  v.  Henfrey.)  Of  course  if  the 
will  deals  with  part  of  the  property  dealt  with  by  the  first  will  in  a 
manner  different  from  that  in  which  it  is  dealt  with  by  such  first 
will,  it  will  to  that  extent  revoke  it,  but  no  further.  (See  Fleniy 
Y.  West.)  "  The  mere  fact  of  makiug  a  subsequent  testamentary 
paper  does  not  work  a  total  revocation  of  a  prior  one,  unless  the 
last  expressly  revoke  the  former,  or  the  two  be  incapable  of 
standing  together."     (Williams  on  Executors,  vol.  1,  p.  165.) 

The  above  remarks  will  also  apply  to  a  revocation  by  a  codicil. 
A  will  may  also  be  revoked  by  "  some  other  writing  "  declaring  an 
intention  to  revoke,  and  executed  like  a  will.  A  mere  written 
memorandum  will  not  be  sufficient ;  but  a  letter  duly  attested,  by 
which  the  testator  directed  another  person  to  get  his  will  and  bum 
it,  was  held  to  satisfy  the  section  and  amount  to  a  revocation.  [B^ 
Durance.) 

(3)  Revocation*  by  Destruction, — ^A  will  may  also  be  revoked  by 
"  burning,  tearing,  or  otherwise  destroying  the  same."  The  first 
point  to  notice  hereon  is,  that  the  act  does  not  speak  of  cancellation: 
so  that  to  draw  one's  pen  through  the  will,  through  the  testator's 
signature,  the  attestation  clause,  and  the  names  of  the  witnesses, 
will  be  of  no  avail  in  the  way  of  effecting  a  revocation.  [Stephens 
V.  Taprell;  Re  Brewster;  Cheese  v.  Lovejoy,)  As  to  destruction 
of  a  will,  difficult  questions  have  arisen  as  to  the  effect  of  a  partial 
destruction,  and  as  to  what  amounts  to  evidence  to  show  that  a 
destruction  has  been  effected  with  an  intention  of  revoking.  Sup- 
pose the  will  to  have  been  wholly  destroyed ;  this  will  generally 
amount  to  revocation,  but  not  always ;  for  the  destruction  must 
be  made  with  the  intention  to  revoke.  So  that  if  it  be  destroyed  by 
mistake  {Re  Thornton)  y  or  in  a  fit  of  madness  (jB^  Doumer)i  or 
under  the  false  impression  that  it  is  invalid  {CHks  v.  Warren), 
probate  will  be  granted  in  such  cases  of  a  copy,  or  a  draft  Agw^» 
the  doctrine  of  dependent  relative  revocation  applies  here,  i.  ^-r  ^^ 
doctrine  that  if  a  will  be  revoked  by  mutilation  or  destruction, 
either  with  a  view  to  the  execution  of  a  new  will  which  is  ^^^ 
executed  {Elms  v.  Elms)^  or  because  the  testator  erroneously  ^T 
poses  that  he  has  executed  another  will  {Onions  v.  Tyrer;  da^^ 
V.  Crabh)^  or  with  the  incorrect  idea  that  a  will  subsequently  nia"® 
is  well  executed  and  valid  {Scott  v.  Scott) ^  no  revocation  of  the 
prior  will  will  ensue.     The  rule  was  thus  put  by  Sir  J.  Hannen  i^ 
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Dancer  y.  Crahb :  "  If  the  testator's  act  can  be  thus  interpreted, 
*  Wliatever  else  I  may  do  I  intend  to  cancel  this  my  will,'  the  will 
is  revoked.  But  if  his  meaning  be,  *  As  I  have  made  a  fresh  will 
my  old  one  may  now  be  destroyed,'  the  old  will  is  not  revoked  if 
the  new  one  is  not  in  fact  made." 

The  will  must  be  destroyed  to  some  considerable  extent ;  there 
must  be  such  an  injury  with  an  intent  to  revoke  as  destroys  the 
entirety  of  the  will.  Thus,  where  the  testator,  intending  to  revoke 
his  will,  threw  it  in  the  fire,  but  it  was  snatched  off  against  his 
wishes,  and  taken  away  with  the  comer  of  the  envelope  in  which  it 
was  contained  scorched  only,  this  was  held  not  to  amount  to  a  re- 
vocation ;  for  the  will  itself  was  not  destroyed  in  any  of  the  ways 
indicated  by  the  statute.  {Read  v.  Harris.)  The  least  amount  of 
tearing  will  revoke  the  will  if  it  be  done  animo  revocandi.  {Price 
V.  Powell.)  Tearing  off  the  signature  and  attestation  clause,  or  the 
names  of  the  witnesses  alone,  has  been  held  to  amotmt  to  revocation. 
But  to  cut  off  the  signature  of  one  of  the  witnesses,  for  the  purpose 
of  having  it  rewritten,  is  not  revocation,  as  the  animus  revocandi  is 
not  present.     {Re  Tozer.) 

It  is  now  settled  that  an  act  which  may  amount  to  destruction 
of  a  will  does  not  also  amount  to  a  destruction  of  a  codicil  thereto. 
The  codicil  is  an  independent  instrument,  and  must  be  revoked  in 
some  of  the  methods  prescribed  by  the  Wills  Act,  just  as  if  it  were 
itself  a  win.     {Re  Savage.) 

The  destruction  must  be  effected  in  the  presence  of  the  testator 
as  well  as  by  Ids  direction ;  so  that,  even  though  it  be  burnt  by  his 
direction,  if  he  is  not  present  at  the  burning,  a  draft  of  the  will 
will  be  admitted  to  probate.  {Re  Dadds.)  Thus,  too,  a  direction 
by  a  testator  that  his  will  shall  be  destroyed  in  his  lifetime  or  after 
his  death  is  inoperative.     {Stockwell  v.  Ritherden.) 

When  a  testator  is  known  to  have  executed  a  will,  and  it  is  not 
forthcoming  at  his  death,  the  law  will  presume  that  he  has 
destroyed  it  with  the  intention  of  revoking  it.  {Patten  v.  Poulton.) 
This  presumption  may,  however,  be  rebutted  by  evidence  negativing 
it.  (  Whitely  v.  King.)  If  a  will  is  found  in  an  incomplete  state 
the  same  presumption  will  arise.  ( Williams  v.  Jones  and  Re  Oulldn.) 
In  a  case,  however,  where  a  will  was  found  in  the  coal  cellar,  with 
the  following  words  indorsed,  "  This  is  revoked  "  (no  signature  or 
attestation  to  these  words  appearing),  it  was  held  that  the  will  was 
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not  revoked,  for  here,  though  the  intention  to  revoke  might  be,  and 
was,  clear,  yet  there  was  no  destruction  of  the  will.  A  will  may 
be,  of  course,  lost  or  destroyed  without  the  intention  of  revoking 
it,  and  in  such  cases  a  draft  or  copy  of  the  will,  if  one  exist,  or,  if 
these  do  not  exist,  the  contents  of  the  wUl,  may  be  proved  by  the 
recollection  of  persons  who  heard  it  read  over,  even  though  they 
may  be  interested  under  it.  (See  Sugden  v.  St,  Leonards.)  And 
in  a  recent  case  {Goulstone  v.  Woodward)^  it  was  held  that  it  was 
not  even  necessary  to  give  evidence  of  what  were  the  contents  of 
a  lost  will  as  seen  after  execution,  but  evidence  was  admitted  show- 
ing  what  the  deceased  had  expressed  to  be  his  intentions,  and  that 
the  deceased  had  announced  Ms  design  of  making  a  will  in  accord- 
ance with  such  intentions,  and  it  was  shown  that  he  had  afterwards 
declared  he  had  made  such  a  will,  but  there  were  special  and 
peculiar  circumstances  in  this  case,  and  possibly  it  may  not  be 
followed. 

But  proof  will  have  to  be  given  of  the  loss  or  destruction  of  the 
original  will,  of  its  due  execution,  of  its  existence  at  a  period 
subsequent  to  the  death  of  the  testator,  and  an  explanation  given 
of  the  circumstances  attending  its  alleged  destruction  or  loss. 
(See  Burh  v.  Burls.) 

y.  Sevival  of  Kevoked  Wills. 

By  sect.  22  of  the  Wills  Act,  no  will  or  codicil  which  has  been 
revoked  can  be  revived  otherwise  than  by  re-execution  thereof,  or 
by  a  codicil  properly  executed,  showing  an  intention  of  reviving 
the  same.  And  further,  when  any  will  or  codicil  has  been  partly 
revoked,  and  afterwards  wholly  revoked,  and  is  then  revived,  the 
revival  is  not  to  extend  to  that,  part  thereof  which  was  revoked 
before  the  revocation  of  the  whole,  unless  the  contrary  is  shown. 
The  intention  to  revive  must  be  deducible  &om  the  codicil  itself, 
and  not  from  extraneous  circumstanoes.  (See  Marsh  v.  Marsh.) 
Thus,  a  duly  executed  will  revoked  by  a  second  will  is  not  revived 
by  the  destruction  of  the  second  wiU,  and  no  parol  evidence  will  be 
admitted  to  show  an  intention  to  revive  the  former  will.  {Stride 
V.  Sandford.)  Nor  can  a  will  which  has  been  revoked  be  revived, 
imlees  it  is  in  existence  at  the  date  of  the  revival,  and  it  must  be 
dearly  identified.     {Newton  v.  Netifton.) 
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VI.  Alterations  and  Obliterations  in  Wills, 

By  sect.  21  of  the  Wills  Act,  no  obliteration,  interlineation,  or 
other  alteration  made  in  a  will  after  its  execution  will  have  any 
effect  (except  so  far  as  the  words  or  effect  of  the  will  before  such 
alteration  is  not  apparent),  unless  the  alteration  be  executed  like  a 
will.  But  the  will,  with  such  alteration  as  part  thereof,  will  be 
deemed  duly  executed  if  the  signature  of  the  testator  and  the 
subscription  of  the  witnesses  be  made  in  the  margin,  or  on  some 
other  part  of  the  will,  opposite  or  near  such  alteration,  or  at  the 
foot,  or  end  of,  or  opposite  to,  a  memorandum  referring  to  such 
alteration,  and  written  at  the  end  or  some  other  part  of  the  will. 
The  presumption  of  the  law  as  to  the  time  when  an  alteration  was 
made  is  that  it  was  made  qfler  the  execution  of  the  wilL  (J?e^r- 
got/ne  v.  Showier;  and  see  also  Cheese  v.  Lovejoy.)  And  where 
there  is  a  codicil  to  a  will,  the  presumption  is  that  alterations  in 
the  will  were  made  after  the  execution  of  the  codicil.  {Lushington 
V.  Onslow,)  An  alteration  will  not  be  incorporated  in  the  probate 
of  a  will,  even  though  there  be  a  written  memorandum  by  the 
testator  in  explanation  of  it,  if  such  memorandum  be  unattested. 
{Re  Brooke.)  But  it  would  seem  that  evidence  may  be  given  to 
show  that  the  alteration  was  made  in  fact  before  the  execution,  as 
where  there  was  a  holograph  wiU,  and  an  expert  gave  in  evidence 
his  opinion  that  the  alterations  appearing  therein  were  written  at 
the  same  time  as  the  date  of  the  will.     {Re  Hindmarah,) 

As  to  obliterations,  the  words  originally  written  must  be  entirely 
obliterated,  so  as  not  to  appear  on  the  face  of  the  will,  or  effect 
will  be  given  to  them  as  if  they  had  not  been  attempted.  And  it 
is  allowable  to  make  use  of  magnifying  glasses  to  ascertain  whether 
they  are  apparent  or  not,  and  also  to  take  the  evidence  of  experts, 
e.  g.,  of  engravers,  &c.  (See  Cooper  v.  Beckett,)  But  a  sufficient 
obliteration  may  be  made  by  pasting  paper  over  the  words  which 
it  is  proposed  to  obliterate,  and  the  court  will  not  authorize  the 
removal  of  the  paper,  so  as  to  discover  what  the  words  written 
underneath  are.     {Re  Horsford.) 

The  doctrine  of  dependent  relative  revocation  seems  to  apply 
to  obliterations ;  so  that  where  a  testator  gave  a  legacy  in  his  will, 
and  afterwards  completely  erased  the  words  showing  its  amount, 


424  PAKT  V. ^WILLS. 

and  Bubstitated  a  different  amount  (which  substitationy  being 
nnnattested,  did  not  of  ooorse  take  effect),  it  was  held  that  the 
obliteration  did  not  revoke  the  legacy,  though  its  amount  was  no 
longer  apparent,  and  parol  cYidence  was  admitted  to  show  what 
the  original  amount  was.  {Brooke  y.  Kent ;  see  also  Re  McCabe^ 
where  the  testator  completely  erased  the  name  of  a  legatee  and 
substituted  the  name  of  another  person.  It  was  held  that  as  he 
made  the  alteration  on  the  supposition  that  he  had  effectually  sub- 
stituted the  new  legatee,  the  original  legatee's  name  would  be 
restored.) 

As  we  have  said  before,  alterations  in  a  will  are  deemed  to  have 
been  made  after  the  execution  thereof,  even  if  the  will  has  been 
followed  by  a  codicil.  To  incorporate  the  alterations,  the  codicil 
should  expressly  refer  to  them.  It  is  sufficient,  however,  on 
making  an  alteration,  to  place  the  name  or  initials  of  the  testator 
and  witnesses  in  the  margin  of  the  will  near  the  alterations.  The 
signature  of  the  witnesses  alone  is  not  sufficient,  even  if  accom- 
panied by  the  retracing  of  the  testator's  original  signature  with  a 
dry  pen.     {Re  Martin.) 

Evidence  is  admissible  to  rebut  the  presumption,  and  show  that 
the  alterations  were  made  before  execution.  For  tlus  purpose,  the 
declarations  of  the  testator  will  be  admitted  if  made  before  the 
execution  of  the  will  {Johnson  v.  Lydford) ;  but  not  if  made  after 
the  date  of  the  will.  {Doe  v.  Palmer  ;  see  Dench  v.  Dench.)  But 
declarations  made  after  the  execution  of  a  will,  as  to  alterations 
therein,  were  admitted  when  there  was  a  codicil  to  the  will,  and 
such  declarations  were  made  before  the  execution  of  the  codicil. 
{Re  8i/ke8,)  The  declaration  to  be  admissible  must  not  be  a  mere 
general  one  that  there  have  been  some  alterations  made ;  it  must 
clearly  identify  the  particular  alterations  made.  {WtUiama  v. 
Ashton.) 

YH.  The  Time  from  which  a  Will  speaks. 

As  to  the  date  from  which  a  will  speaks  and  takes  effect,  sect.  24 
of  the  act  provides  that  it  shall  so  speak  and  take  effect  as  if  it  had 
been  executed  immediately  before  the  death  of  the  testator,  unless 
a  contrary  intention  appear  by  the  will.  This  provision  only 
relates  to  the  effect  of  a  disposition  of  property  by  the  will,  and 
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will  not,  for  instanoe,  render  valid  a  will  executed  by  a  testator 
dunng  his  minority,  and  who  afterwards  attains  majority  before 
his  death,  or  a  will  made  by  a  mamed  woman  of  property  which 
she  has  no  power  to  dispose  of  during  coverture,  and  who  after- 
wards dies  a  widow.  (See  Nobk  v.  Willock.)  The  principle  of  this 
oase  has  been  recently  applied,  in  Stafford  v.  Stafford^  In  re  Mrs. 
Pricey  to  the  will  of  a  married  woman  made  under  the  provisions 
of  the  Married  "Women's  Property  Act,  1882.  In  this  case 
Mrs.  Price  made  her  will  on  January  19,  1884,  containing  a 
residuary  gift  in  favour  of  A.  and  B.  On  January  26,  1884,  her 
husband  died,  having  by  Ids  will  given  to  his  widow,  Mrs.  Price, 
certain  property.  Mrs.  Price  died  on  January  29, 1884,  without 
having  re-executed  her  will.  The  question  arose  whether  the  pro- 
perty acquired  under  the  husband's  will  would  pass  to  the  residuary 
donees  A.  and  B.  Mr.  Justice  Pearson  held  that,  as  the  Act  of 
1882  only  allowed  a  married  woman  to  dispose  of  her  separate 
property  as  a  feme  sole,  and  as  what  she  obtained  under  her  hus- 
band's will  was  not  separate  property,  since  she  was  no  longer  a 
married  woman,  Mrs.  Price's  will  did  not  pass  the  property  acquired 
by  her  under  her  husband's  will.  This  decision  has  been  since 
followed  by  the  same  judge  in  Re  Taung,  but  it  must  be  regarded 
as  questionable  whether,  regard  being  had  to  the  spirit  in  which 
the  Married  Women's  Property  Act,  1884,  was  enacted,  the  decisions 
will  be  upheld  by  the  Court  of  Appeal,  should  they  reach — as  it  is 
very  desirable  they  should  reach — that  court. 

What  is  a  contrary  intention  within  the  section  P  Suppose  the 
testator  devises  all  his  property  of  which  "  I  am  now  seised,"  will 
the  word  "  now"  refer  to  the  date  of  the  will,  or  be  considered  as 
having  been  written  immediately  before  his  death  P  In  Cole  v. 
Scott  it  was  held  that  it  referred  to  the  date  of  the  will ;  but  here 
the  word  "  now"  was  used  in  other  parts  of  the  will  with  clear 
reference  to  the  date  thereof.  The  general  rule  is  that  the  use  of 
the  word  "  now"  will  not  alone  be  deemed  to  refer  to  the  date  of 
the  will.     (See  Wag%taffe  v.  Wagataffe;  Castle  v.  Fox,) 

A  gift  of  '^  My  new  3|  per  cent,  annuities"  has  been  held  to 
pass  all  the  annuities  of  that  description  which  the  testator  pos- 
sessed at  the  time  of  his  death  {Ooodland  v.  Burnett),  and  a  gift  of 
all  the  money  which  the  testator  has  in  a  certain  bank  will  pass 
all  the  money  which  he  has  in  that  bank  at  his  death.     {Hepburn 
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V.  Skirving.)  On  the  other  hand,  a  devifle  of  "  All  my  Qnendon 
Hall  estates  in  Essex,"  was  held  not  to  pass  additions  made  thereto 
after  the  date  of  the  execution  of  the  testatrix's  will,  and  this, 
though  she  had  contracted  to  purchase  some  of  such  additioos 
before  the  date  thereof.  ( Webb  v.  Byng,)  In  this  case  extrinsio 
evidence  was  admitted  to  show  what  the  testatrix  meant  to  be 
comprised  in  the  designation  she  had  used.  Further,  where  there 
is  a  devise  of  specific  leaseholds,  and  the  testator  afterwards  acquires 
the  freehold  reversion,  the  fee  simple  will  pass  to  the  legatee  (MQe^ 
y.  Miles)  ^  unless  it  can  be  gathered  from  the  will  that  the  testator 
only  intended  to  deal  with  leaseholds.  {Pierce  v.  Samson) 
Lastly,  it  has  been  held,  that  the  will  of  a  testator  who  afterwards 
becomes  a  lunatic  speaJbs  from  its  date,  and  not  from  the  death  of 
the  testator.     ( Wheeler  v.  Thomaa) 

By  sect.  25,  when  a  devise  fails  by  reason  of  the  death  of  the 
devisee  in  the  lifetime  of  the  testator,  or  because  it  is  contrary  to 
law,  or  otherwise  incapable  of  taking  effect,  the  property  comprised 
in  the  devise  will  be  included  in  the  residuary  devise,  if  there  be 
any  in  the  will.  This  section,  however,  does  not  probably  apply 
to  cases  where  the  testator  exercises  a  power  of  appointment, 
general  or  specific,  by  will,  and  the  appointee  dies  before  him ;  in 
such  a  case  the  claim  of  the  persons  entitled  in  default  will  pro- 
bably prevail. 


Vm.  What  Property  will  be  included  in  a  Oeneral  Devise. 

By  sect.  26,  a  general  devise  of  lands  will  include  not  only  free- 
hold, but  leasehold  and  copyhold  land,  unless  a  contrary  intention 
appear.  Under  this  section  it  has  been  held,  that  where  there  is  a 
gift  of  all  the  personalty  to  A.  and  all  the  lands  to  B.,  the  leaseholds, 
though  strictly  speaking  personalty,  will  pass  to  B.  ( Wilson  v.  Eden) 
Had  the  word  "  freehold  "  been  prefixed  to  the  general  devise  of 
the  lands,  however,  this  would  not  have  been  the  case.  [Stone  v. 
Greening,)  Again,  where  a  testator  charged  an  annuity  on  his 
real  estate,  but  he  had  no  land,  except  some  leaseholds  for  long 
terms,  it  was  held  that  the  leaseholds  were  charged.  {Sulfy  v. 
JDavis,)  And  leaseholds  will  pass  imder  the  description  of  the 
testator's  real  estate  in  a  particular  place.     {Morse  v.  7F%f^.) 

If,  however,  there  is  a  devise  of  the  testator's  **  real  estate  "  (as 
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distinot  from  a  devise  of  "  lands ")  to  A.,  and  of  his  "  personal 
estate  "  to  B.,  leaseholds  would  apparently  (for  there  is  no  direct 
authority  on  the  point),  pass  to  B.,  and  not  to  A.  (See  Turner  v. 
Turner ;  Wihon  v.  Eden.)  Trust  and  mortgaged  estates  used  to 
pass  under  a  general  devise  in  the  absence  of  a  contrary  intention. 
(See  Braybroohe  v.  Inskip.)  But  now,  by  sect.  30  of  the  Con- 
veyancing Act,  such  estates  do  not  pass  either  under  a  general  or 
specific  devise;  but  notwithstanding  any  such  devise  such  estates 
vest  in  the  personal  representatives  of  the  deceased  mortgagee  or 
trustee,  and  this  section  applies  equally  to  copyholds  as  to  freeholds. 
(See  In  re  Hughes^  oxidposty  p.  474.)  Again,  by  sect.  27,  a  general 
devise  of  the  real  estate,  or  a  general  bequest  of  the  personal 
estate,  will  pass  real  estate  or  personal  estate  over  which  the 
testator  has  a  general  power  of  appointment,  i,  e.  power  to  appoint 
in  whatever  manner  he  may  think  proper,  unless  a  contrary  in- 
tention appear  by  the  will.  (See  In  re  Clarke^s  Estate,)  To  show 
a  contrary  intention  there  must  be  something  in  the  will  incon- 
sistent with  the  view  that  the  general  devise  or  bequest  was  meant 
as  an  execution  of  the  power.  {Scriven  v.  Sandon,)  A  will  speaks 
from  the  death  of  the  testator,  as  we  have  seen,  so  that  no  contrary 
intention  can  be  deduced  from  the  fact  that  the  will  was  executed 
before  the  testator  received  the  general  power  to  appoint.  {Still' 
man  v.  Weedon;  Bayee  v.  Cook,)  But  other  circumstances  will  be 
taken  into  consideration.  Thus,  where  the  testator  subsequently 
to  his  wiU  made  a  settlement  by  which  he  gave  to  himself  a  power 
to  appoint  certain  property,  it  was  held  that  a  residuary  bequest  in 
his  will  did  not  operate  to  execute  that  power,  a  contrary  intention 
being  deduced  from  the  fact  of  his  reserving  the  power  to  appoint 
subsequently  to  the  execution  of  his  will.  {Re  Readings  Settle* 
ment.) 

The  section  does  not  apply  to  special  powers.  (See  Hope  v. 
Hope,)  But  it  has  been  held  that  general  gifts  to  the  objects  of 
a  special  power  operated  to  amount  to  an  execution  of  a  power  to 
make  an  appointment  in  favour  of  those  objects.  (See  Re  Tempesfs 
Trusts;  Dames  v.  Davies,)  We  may  note  incidentally  that  the 
effect  of  exercising  a  general  power  of  appointment  by  will  is  to 
make  the  property  appointed  assets  for  the  payment  of  the  testator's 
debts  whether  the  appointor  be  a  man  {Fleming  v.  Buchanan)  ^  or 
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a  married  woman.     {Re   Harvey ;  Hodgee  y.  Hodgee;  Manied 
Women's  Property  Act,  1882,  s.  4.) 


IX.  The  EfTeot  of  a  Devue  without  Wordi  of  LimitatioiL 

By  sect.  28,  suoli  a  devise  will  pass  the  fee  simple,  or  other  the 
whole  estate  or  interest  which  the  testator  has  power  to  dispose  of 
by  will,  unless  a  contrary  intention  appear  in  the  will.  This  only 
applies  to  estates  previoosly  existing,  and  not  to  those  created  hy 
the  will  itself,  so  that  if  a  testator  creates  an  annuity  by  his  will 
and  bequeaths  it  to  A.,  A.  will  only  get  an  annuity  for  his  life. 
{Nicholls  y.  Hawkes,)  A  devise  of  rents  and  profits  will,  under 
this  section,  pass  the  fee  simple  in  the  land  out  of  which  they  arise. 
{Mannox  v.  Oreener,) 

It  may  be  here  noticed  that,  even  prior  to  the  Wills  Act,  1837, 
the  word  ^^  heirs,"  which  was  essential  in  a  deed  to  create  a  fee 
simple,  was  not  necessary  in  a  will,  but  some  words  had  to  be 
used  to  show  the  testator's  intention,  such  as  *'  in  fee  simple,"  '4or 
all  the  estate  of  the  testator,"  to  A.  and  his  assigns  for  ever. 
To  create  a  "  fee  tail "  estate  proper  words  of  procreation  to  show 
the  intention  were  always  necessary,  and  must  still  be  used,  such 
as  "  heirs  of  the  body,"  "  issue,"  "  heirs  male,"  "  in  fee  tail,"  or 
"in  tail." 


X.  The  meaning  of  the  Words  "  Die  without  Issue." 

By  sect.  29,  the  expression  "  die  without  issue,"  "  die  without 
leaving  issue,"  or  "  have  no  issue,"  or  other  words  importing  either 
want  or  failure  of  issue  of  any  person  in  his  lifetime  or  at  his 
death,  or  an  indefinite  failure  of  issue,  shall  be  construed  to  mean 
want  or  failure  of  issue  in  the  lifetime  or  at  the  death  of  snch 
person,  and  not  an  indefinite  failure  of  issue,  unless  a  contrary  in- 
tention  appear  by  the  will,  by  reason  of  such  person  having  a  prior 
estate  tail,  or  of  a  preceding  gift  being  (without  any  implication 
arising  from  such  words)  a  limitation  of  an  estate  tail  to  such 
person  or  otherwise.  But  the  section  is  not  to  extend  to  cases 
where  such  words  import  that  if  no  issue  described  in  a  preceding 
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gift  shall  be  bom,  or  if  there  shall  be  no  such  issue  which  shall 
live  to  attaiQ  the  age  or  otherwise  answer  the  description  required 
for  obtaining  a  vested  interest  by  a  preceding  gift  to  such  issue. 

Before  the  act  a  gift  of  realty  and  personalty  to  A.,  and  if  he 
should  die  without  issue  to  B.  in  fee,  would  give  to  A.  an  estate  in 
tail  in  the  real  estate,  and  an  absolute  interest  in  the  personal 
estate;  for  the  words  '*  die  without  issue  "  were  construed  to  mean 
an  indefinite  failure  of  issue,  and,  therefore,  the  gift  over  to  B.  was 
void  as  offending  the  perpetuity  rule  as  far  as  the  personalty  was  con- 
cerned; and  as  to  the  realty,  as  A.  could  at  once  bar  the  estate  tail, 
and  acquire  the  fee  simple,  B.  ran  the  risk  of  being  totally  defeated, 
even  though  A.  were  to  have  no  issue.  If,  however,  the  limitation  of 
personalty  was  to  A.,  and  if  he  dies  without  leaving  issue,  to  B.,  the 
courts  held  that  in  such  a  case  the  personalty  would  go  to  B.,  if  A. 
died  leaving  no  issue.  {Forth  v.  Chapman,)  By  virtue  of  the  above 
section,  A.  vnll  now  take  a  fee  simple  in  the  real,  and  an  absolute 
interest  in  the  personal  estate ;  but  this  estate  and  interest  will  be 
liable  to  be  defeated  by  his  dying  without  leaving  issue  living  at 
his  death,  and,  if  this  occurs,  B.  will  become  entitled  as  executory 
devisee  and  legatee,  A.  having  no  power  to  defeat  the  gift  to  him. 

The  provision  in  the  Wills  Act  as  to  lands  must  now,  however, 
be  read  subject  to  sect.  10  of  the  Conveyancing  Act,  1882,  imder 
which  the  gift  to  B.  becomes  void,  directly  any  of  A.'s  issue 
attained  twenty-one. 

The  section  in  the  Wills  Act  has  been  held  not  to  apply  to  a 
case  where  property  was  devised  to  A.,  with  a  limitation  over  "  if 
he  should  die  without  issue  or  under  twenty-one."  Here  "  or " 
was  read  **and,"  and  A.  obtained  the  fee  upon  his  attaining 
twenty-one.  {Morris  v.  Morris.)  Again,  where  there  is  a  gift  to 
A.  and  the  heirs  of  his  body,  and  if  he  should  die  without  issue  to 
B.,  here  A.  will  take  an  estate  tail,  which  he  may  bar,  and  thus 
defeat  B.     {Oreen  v.  Oreen ;  Dawson  v.  Small.) 


XI.  The  Amotmt  of  the  Estate  which  Trustees  will  take  imder 

various  Ciroumstanoes. 

Sect.  30  of  the  act  provides  that,  if  real  estate  be  devised  to 
trostees  without  an  express  limitation  of  the  estate  to  be  taken  by 
them,  and  the  beneficial  interest  in  the  estate,  or  surplus  rents  and 
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profits  thereof,  is  not  given  to  any  person  for  life,  or  if  sook 
interest  is  giyen  to  some  person  for  life,  bnt  the  purposes  of  Ihe 
trust  may  oontinae  beyond  the  life  of  snoh  person,  suoh  devise  "will 
Test  the  fee  in  the  trustees,  and  not  a  mere  estate  determinable 
when  the  purposes  of  the  trust  have  been  satisfied. 

The  old  dootrine  was,  that  if  there  were  no  words  of  limitation 
the  trustees  took  no  greater  estate  than  was  sufficient  for  the 
purposes  of  the  trust,  and  this  doctrine  resulted  in  much  oonfusion, 
as  it  was  impossible  to  say  what  amount  of  estate  the  trustees  took 
in  any  partioular  instance. 


Xn.  When  a  Lapse  of  a  Devise  or  Bequest  oocurs. 

As  you  know,  the  rule  as  to  lapse  is,  that  when  a  gift  is  made  by 
will,  and  the  object  of  that  gift  dies  in  the  lifetime  of  the  testator, 
the  gift  fails.  By  sects.  32  and  33  of  the  Wills  Act,  two  ex- 
ceptions are  created  to  this  rule.  First,  there  will  be  no  lapse 
where  a  person  to  whom  an  estate  tail  has  been  devised  dies  in  the 
lifetime  of  the  testator  leaving  issue,  if  such  issue  be  living  at  the 
death  of  the  testator,  but  the  devise  will  take  effect  as  if  the  death 
of  such  person  had  happened  immediately  after  the  death  of  the 
testator,  unless  a  contrary  intention  appears  by  the  will.  Secondly, 
the  same  result  will  follow,  if  a  child  or  other  issue  of  the  testator 
to  whom  property  is  devised  or  bequeathed  dies  in  the  lifetime  of 
the  testator,  leaving  issue  who  survive  the  testator. 

The  result  of  the  peculiar  wording  of  the  section  as  to  gifts 
to  issue  is,  that  the  devisee  or  legatee  may  make  a  will  disposing  of 
the  property  given  to  him,  and  such  will  will  be  operative,  though 
he  die  before  the  testator,  provided  he  die  leaving  issue.  (See 
Johnson  v.  Johmon,)  It  is  not  necessary  [that  the  issue  of  the 
legatee,  who  was  alive  at  the  death  of  the  testator,  should  be  the 
same  issue  who  is  alive  when  the  legatee  died.  If  any  of  his  issue 
is  alive  at  the  testator's  death  no  lapse  will  take  place.  {Re  Parker.) 
The  section  does  not  apply  to  gifts  to  a  dass ;  so  that  if  thero  is  a 
bequest  to  the  childron  of  the  testator  living  at  his  decease,  and 
one  of  those  children  predeceases  the  testator,  leaving  issue,  the 
issue  of  such  child  will  take  nothing ;  but  the  other  children  alone 
will   be  entitled.     {Fulford  v.  Ful/ord.)    Nor  does  the  section 
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apply  to  oases  where  the  testator  is  exeroising  a  special  power  of 
appointment.  So  that  if  A.  has  a  power  to  appoint  a  sum  of 
money  to  each  of  his  children,  and  he  exercises  the  power  in  favour 
of  a  child,  and  that  child  dies  in  A/s  lifetime  leaving  issue,  the 
appointed  gift  will  lapse,  notwithstanding  this  section.  {Holyland 
V.  Letvin,)  But  the  section  does  apply  when  a  general  power  of  ap- 
pointment is  exercised  in  favour  of  a  particular  child  (t.  e,  a  child 
referred  to  hy  name).  So  that  if  such  child  dies  before  the  testa- 
tor, leaving  issue  living  at  the  testator's  death,  the  gift  does  not 
lapse,  but  takes  effect  as  if  the  appointee  had  died  immediately 
after  the  testator.  (See  Eccks  v.  Cheyne,)  For  some  curious  re- 
Bolts  arising  under  this  section  reference  may  be  made  to  In  re 
JoneSj  Jones  v.  Sensler^  and  Eagar  v.  FumimL 

In  the  former  case,  A.  devised  a  freehold  house  to  his  son  B., 
and  left  the  residue  of  his  realty  to  C.  and  D.  B.  made  his  will, 
giving  all  his  property  to  his  father.  B.'s  will  contained  no  resi- 
duary gift.  B.  died  in  A.'s  lifetime  leaving  issue  who  survived  A. 
And  it  was  held,  that  as  under  the  Wills  Act  it  had  to  be  presumed 
that  the  father's  death  occurred  before  the  son's,  the  son's  gift  to 
the  father  lapsed,  and  that  therefore  E.,  the  heir-at-law  of  B.,  was 
entitled  to  the  property. 

In  the  latter  case  {Eagar  v.  Fumivatj^  property  was  devised  by 
A.  to  his  daughter  B.  B.  died  in  A.'b  lifetime  leaving  issue  living 
at  A.'b  death,  and  it  was  held,  that  as  under  the  Wills  Act  it  must 
be  presumed  that  B.  had  died  immediately  after  A.,  she  was  suffi- 
ciently seised  of  the  lands  to  give  her  husband  the  right  to  an 
estate  by  the  curtesy  in  them. 
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CHAPTER  II. 


THE  CONSTRUCTION  OF  WILLS, 


Bbfoee  yon  can  be  considered  competent  to  draft  a  will,  so  that  it 
shall  pnt  into  dear  and  unmistakable  language  the  intentions  of 
your  client,  it  will  be  necessary  for  you  to  have  a  full  knowledge 
of  the  general  rules  which  are  applied  in  the  construing  of  wills, 
and  also  of  the  meaning  which  has  been  attached  by  the  law,  as 
appearing  from  various  decided  cases,  to  particular  words,  expres- 
sions or  phrases  in  wills.  As  we  have  seen,  some  rules  of  constmo- 
tion  are  to  be  found  in  the  Wills  Act ;  but  there  is  an  innumerable 
host  of  other  rules  which  have  been  from  time  to  time  laid  down 
by  the  courts  in  the  cases  which  have  come  before  them.  It  may 
be  true  that  each  will  is  to  be  construed  by  itself,  and  not  with 
reference  to  other  wills ;  but  other  decisions  will  be  referred  to  in 
order  to  see  in  what  manner  the  principles  of  reasonable  oonstmc- 
tion  have  been  applied  by  judges  of  high  authority  in  cases  more 
or  less  similar.  (See  Wdite  v.  Littkicood.)  We  propose,  then,  in 
the  first  instance,  to  mention  some  of  the  general  rules  which  have 
been  established  for  the  construction  of  wills,  and  then  to  examine 
a  few  of  the  words  and  expressions  most  frequently  occurring  in 
wills,  in  order  to  see  what  interpretation  has  been  given  to  them 
by  the  law. 

I.  Oeneral  Bules  of  Constmction. 

The  first  rule  which  we  may  mention  is  the  one  which  regulates 
the  construction  of  wills  in  every  case,  and  is  the  rule  that  eveiy- 
thing  possible  shall  'be  done  to  effectuate  the  intention  of  the  tes- 
tator, so  far  as  such  intention  is  consistent  with  the  rules  of  law. 

But  intention  here  means  the  intention  as  appearing  from  the 
express  words  of  the  will,  or  from  implication  from  the  words  used 
therein.  Intention  must  not  be  imputed  by  mere  uncertain  con- 
jecture, contrary  to  the  express  words,  especially  when  the  will  has 


THE  CONSTRUCTION  OF  WILLS.  433 

been  drawn  by  a  person  skilled  in  the  praotioe  of  oonveyanoing. 
(See  Egertan  v.  Earl  Brownlow,)  You  will  not  be  allowed  to  adduoe 
eztrinsie  eyidence  to  show  what  the  testator  meant,  except  in  one 
case — ^where  there  is  a  latent  ambiguity — i.  e.  where  the  ambiguity 
does  not  appear  on  the  face  of  the  will  itself,  but  it  is  only  apparent 
when  it  is  attempted  to  give  effect  to  it.  Thus,  where  a  testator 
gives  a  legacy  to  a  person  called  A.  B.,  and  there  are  two  persons 
answering  to  this  description,  extrinsic  evidence  will  be  admitted  to 
show  which  of  those  two  he  intended  to  benefit,  if  the  will  afEords 
no  ground  for  preferring  either.  Thus,  in  Charter  v.  Charter  the 
testator  appointed  F.  0.,  his  son,  to  be  executor  and  general  devisee 
of  his  will.  At  the  date  of  the  will  he  had  no  son  F.  C,  but  he  had 
two,  named  W.  F.  0.  and  C.  C,  and  W.  F.  C.  was  never  called  F., 
but  always  W.  Here  evidence  was  not  admitted  to  show  that  the 
testator  had  meant  C.  C.  to  be  executor  and  devisee.  The  court 
held,  on  the  consideration  of  the  whole  will,  that  there  was  sufficient 
therein  to  show  whom  the  testator  had  intended  to  prefer,  and 
decided  that  0.  C.  was  the  person  intended  by  the  testator  to 
occupy  the  position  he  had  assigned  to  F.  G.  But  where  nothing 
can  be  gleaned  from  the  will  itseU  to  throw  light  on  the  ambiguity, 
then  parol  evidence  will  be  received.  Thus,  if  a  legacy  is  given  by 
will  to  the  testator's  nephew,  A.  B.,  and  it  happens  he  has  a  nephew 
so  named,  but  that  he  has  another  nephew,  B.  B.,  whom,  however, 
he  has  been  accustomed  to  style  A.  B.,  evidence  would  be  admis- 
sible to  show  that  he  meant  to  benefit  B.  B.,  and  not  A.  B.  (See 
Reynolds  v.  Whelan.)  But  you  must  remember  that,  in  general, 
extrinsic  evidence  is  not  admissible  to  affect  the  construction  of  a 
will.  Thus,  suppose  there  is  a  reference  in  a  codicil  to  a  revoked 
will,  but  nothing  on  the  face  of  the  codicil  to  show  an  intention  to 
reviye  the  will,  extrinsic  evidence  will  not  be  allowed  to  show  that 
the  reference  to  the  will  was  meant  by  the  testator  to  amount  to  a 
revival  of  it.  (See  Re  Steele.)  Nor,  if  a  devise  or  bequest  is  in- 
adyertently  omitted,  can  parol  evidence  be  given  to  supply  it,  or 
show  that  it  was  intended.  (See  Mitchell  v.  Gard,)  Again,  where 
a  legatee  is  once  correctly  named  and  described  in  one  part  of  the 
will,  and  the  same  name  occurs  again  in  another  part  as  a  legatee 
without  any  description,  evidence  will  not  be  admitted  to  show  that 
a  different  person  was  intended.  ( Webber  v.  Corbett.)  As  to  the 
admissibility  of  extrinsic  evidence  generally,  you  should  refer  to 
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Wigram  on  Eztrinsio  Evidenoe,  or  Hawkins  on  the  Constraotion 
of  Wills,  and  tlie  notes  to  the  leading  ease  of  Doe  d.  Ei»cocU  y. 
Siscocks.  We  must  content  ourselves  with  mentioning  the  follow- 
ing brief  rules  conoeming  its  admissibility : — It  will  be  admitted 
to  rebut  presumptions  of  law  or  eq^uity,  as  the  presumptions  in 
favour  of  satisfaction,  of  resulting  trusts,  and  of  ademption  of 
legacies  by  portions,  &c.,  to  explain  the  meaning  of  signs  or  sym- 
bols, or  nicknames  used  by  the  testator,  to  show  that  the  will  was 
executed  on  another  date  than  that  appearing  on  the  face  thereof. 
But  it  is  not  admissible  to  substitute  one  word  for  another,  to 
enlarge  the  extent  of  terms,  or  to  affect  the  construction  of  words, 
unless  the  context  renders  it  impossible  to  accept  the  words  in  their 
ordinary  sense. 

In  endeavouring  to  ascertain  the  intention  of  the  testator  the 
whole  will  must  be  looked  at,  and  not  merely  particular  expressions 
or  detached  passages.  An  intention  so  gathered  will  be  strong 
enough  to  overcome  the  strict  or  literal  meaning  of  the  terms  used 
by  the  testator,  if  the  strict  meaning  would  obviously  frustrate  the 
intention.  (See  Abbott  v.  Middkton.)  But  if  the  testator  uses 
words  which  have  a  technical  meaning,  the  technical  meaning  will 
be  given  to  them,  unless  the  testator  has  by  his  will  beyond  all 
doubt  excluded  the  technical  construction  of  them.  (See  Towns  v. 
Wenticorih ;  Chrdon  v.  Gordon.) 

When  the  words  of  the  will  may  be  fairly  construed  in  two  dif- 
ferent ways,  the  more  probable  of  the  meanings  will  be  put  upon 
them.  Thus,  if  one  of  the  constructions  would  defeat  while  the 
other  would  effectuate  the  testator's  intention,  that  will  be  adopted 
which  will  tend  to  carry  out  the  intention. 

Words  will  sometimes  be  rejected,  supplied  or  changed,  when 
this  is  absolutely  necessary  to  give  effect  to  the  general  intention 
as  collected  from  the  whole  will.  But  words  will  not  be  inserted 
or  struck  out,  or  in  any  manner  altered,  if  they  are  dear  and  nn- 
ambiguous,  upon  mere  conjecture,  or  on  the  mere  ground  that  the 
devise  seems  capricious,  and  that  a  gift  in  other  terms  would  be  in 
conformity  with  other  dispositions  in  the  will.  Words  will  also  be 
transposed,  where  necessary,  to  make  sense  and  give  effect  to  the 
will.  Mistakes,  however,  will  never  be  presumed  if  a  reasonable 
construction  can  be  found  out. 

If  two  parts  of  a  will  are  totally  inconsistent  and  irreoonoileable, 
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the  latter  will  prevail  on  the  principle  that  the  testator  may  have 
changed  his  mind,  but  where  a  benefit  is  conferred  in  one  part  of 
the  will  in  clear  terms,  which  admit  of  no  doubt,  such  benefit 
cannot  be  afterwards  taken  away,  except  by  words  which  are 
just  as  clear  and  free  from  doubt.  Thus,  where  there  was  a  gift 
to  children  "  except  Thomas,  the  eldest  son,"  and  the  eldest  son's 
name  was  not  Thomas,  the  exception  was  held  void.  {Hodgson  v. 
Clark.) 

Wbere  it  is  impossible  to  discover  from  the  words  of  a  will  what 
was  meant  to  be  given,  or  the  person  to  be  benefited,  the  will  will 
be  void  for  uncertainty.  Thus,  if  there  is  a  gift  by  name  and 
a  particular  description  superadded,  and  there  is  some  one  \dio 
answers  to  the  name,  and  some  one  who  answers  to  the  description, 
no  evidence  of  the  testator's  intention  will  be  admissible,  and 
the  gift  will  be  void  for  uncertainty.  So,  also,  it  will  be  if  there 
is  nothing  to  point  to  one  person  more  than  another.  {Drake 
V.  Drake.) 

n.  Construction  of  particular  Phrases. 

Such  are  some  of  the  general  rules  which  are  laid  down  for  the 
construction  of  wills.  We  will  now  proceed  to  enumerate  some  of 
the  meanings  which  the  courts,  following  out  these  rules,  and 
chiefly  the  rule  that  the  testator's  intention  shall  be  effectuated, 
have  put  upon  particular  words,  expressions  or  phrases,  dividing 
them  into  words,  &c.  connected  with  the  descriptions  of  persons, 
and  words,  &c.  connected  with  descriptions  of  things. 

(a)  As  to  Descriptions  of  Persons. 

Where  a  gift  is  made  to  a  person  as  filling  a  certain  character, 
the  fact  that  he  does  not  fill  that  character  will  not  avoid  the 
legacy  unless  the  character  was  fraudulently  assumed  in  order  to 
deceive  the  testator.  ( Wilkinson  v.  Joughin.)  A  gift  to  the  wife  of 
A.  means  the  wife  which  A.  has  at  the  date  of  the  will,  and  no 
other,  if  A.  has  a  wife  living  at  the  date  of  the  will.  {Burroughs 
Trttsts.)  Formerly  a  gift  to  husband  and  wife,  and  a  third  person, 
oonferred  one-half  the  property  on  the  wife  and  husband,  and  the 
other  half  on  the  third  person,  husband  and  wife  being  considered 
as  one.  And  this  was  held  to  be  the  case  where  the  will  was  made 
before  the  Married  Women's  Property  Act,  1882,  but  the  testator 
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died  after  the  act  oame  into  operation,  i,  e.  after  31st  December, 
1882,  though  in  this  ease  the  wife  took  her  share  under  the  Act 
of  1882  for  her  separate  use.  Had  the  will  been  exeouted  after 
the  above  date  the  effect  of  the  will  would  have  been  to  give  the 
husband  a  third,  the  wife  a  third,  and  the  third  person  the  remam- 
ing  third  in  the  property,  for  the  will  would  be  construed  for  all 
purposes  as  if  the  wife  were  a  feme  sole  under  the  provisions  of  the 
M.  W.  P.  Act,  1882. 

When  a  gift  is  made  to  persons  who  shall  be  "  unmarried  "  at  a 
certain  time,  it  depends  on  the  circumstances  of  each  particular  case 
what  meaning  shall  be  given  to  the  word,  whether  it  shall  mean 
without  ever  having  been  married  or  not  having  a  husband  or  wife 
at  that  time.     (See  Thiatlethwayte^a  TrusU.) 

OifU  to  Children. — A  "child  "  prUnd  facie  means  a  "legitimate 
child,"  and  in  a  gift  to  children  generallj,  evidence  will  not  be 
admitted  to  show  that  the  testator  may  or  must  have  meant  illegi- 
timate children.  {Durrand  v.  Friend,)  But  illegitimate  children 
may  take  if  they  have  acquired  the  reputation  of  being  the  children 
of  the  person  named  in  the  gift ;  if,  for  instance  the  bequest  is  to 
"  the  children  of  A.  now  living,"  and  A.  has  no  legitimate  children, 
or  if  A.  is  dead  and  has  only  had  illegitimate  children.  (See  Dover 
V.  Alexander.)  But  in  a  gift  to  children  of  a  living  person,  illegiti- 
mate children  will  not  be  included,  even  though  such  person  has 
only  illegitimate  children  at  the  date  of  the  will,  and  at  the  testator's 
death  there  is  no  possibility  of  others.  {Dorin  v.  Darin.)  But 
a  testator  may  show  on  the  face  of  his  will  that  he  intends  illegiti- 
mate children  to  take,  and  if  he  does  so  they  will  not  be  deprived 
of  their  benefits.  Thus  if  they  are  specially  mentioned  by  name,  or 
if  to  a  gift  to  children  generally  there  is  added  a  mention  of  the 
illegitimate  children  by  name,  they  will  take.  Again,  if  property 
is  given  "  to  my  daughter  A.,  the  wife  of  B.,  and  then  for  the 
children  of  my  said  daughter,"  and  A.  and  B.  are  so  related  tiiat 
they  cannot  by  any  possibility  have  legitimate  children,  the  property 
will  go  to  their  illegitimate  children,  if  any  {Hill  v.  Crook) ,  unless 
A.  and  B.  may  lawfully  many  and  have  legitimate  children. 
{Be  Af/ler.)  As  to  gifts  to  future  illegitimate  children,  these  were 
formerly  void  in  all  cases;  but  it  was  settled  in  OccMon  v. 
FuUalove^  that  a  gift  may  be  made  to  a  bastard  unborn  at  the  date 
of  the  will,  but  bom  or  in  ventre  sa  mire  at  the  testator's  decease. 
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(See  also  Ellis  v.  Houston  ;  lie  Humphries.)  There  seems  to  be 
still  some  doubt  about  the  subject,  however,  and  the  safest  plan 
to  provide  for  such  children  is  to  execute  a  codicil  after  the  birth  of 
each  child  making  such  provision  as  may  be  intended  for  them. 

Under  a  gift  to  children  the  children  of  a  former  marriage  will 
take  unless  there  is  apparent  an  intention  to  exclude  them  (see 
Lovejoy  v.  C rafter) ;  so  also  will  children  by  a  subsequent  marriage 
in  the  absence  of  such  intention.  But  under  such  a  gift  grand- 
children will  not  take  except  in  the  case  of  a  gift  to  the  children  of 
a  person  deceased  who  has  only  grandchildren  at  the  time  of  the  gift. 
{Berry  v.  Berry.)  Again,  children  already  bom  will  take  under  a 
gift  to  children  "  hereafter  to  be  bom,"  or  "  that  may  be  bom" 
{Hebblethicaite  v.  Carttcright) ;  and  a  gift  to  children  "  surviving  me  " 
will  not  exclude  those  bom  after  the  testator's  decease.    {Re  Clarke.) 

CHfts  to  Children  as  a  Class, — When  an  immediate  gift  is  made 
to  the  child  of  any  person  the  class  of  children  to  take  will  be  those 
existing  at  the  testator's  death,  including  a  child  in  ventre  sa  mire. 
If  there  are  no  children  then  existing,  those  coming  into  existence 
subsequently  wiU  take.  If  the  gift  is  not  to  take  effect  tiU  after 
it  has  been  enjoyed  by  a  tenant  for  life,  the  class  wiU  induda 
children  bom  in  the  lifetime  of  the  testator,  and  coming  into  esse 
before  the  tenant  for  life  dies  ;  but  if  no  children  are  bom  before 
the  death  of  the  tenant  for  life,  after-bom  children  will  be  ad- 
mitted, unless  the  testator's  intention  is  clear  that  the  distribution 
is  to  be  made  once  for  all  when  the  fund  falls  into  possession.  If 
the  gift  is  of  a  reversionary  interest  the  class  will  be  ascertained 
when  the  interest  falls  into  possession.  Suppose  the  gift  is  to 
children  to  be  paid  at  twenty-one,  or  to  such  children  who  attain 
twenty-one,  the  class  of  children  will  be  fixed  at  the  testator's 
death,  if  any  child  has  attained  twenty-one  in  the  testator's  life- 
time ;  if  none  has,  then  all  bom  at  the  testator's  death  and  coming 
into  existence  before  the  eldest  attains  twenty-one  will  take.  But 
if  the  gift  is  of  a  distinctive  legacy  to  each  of  several  children,  the 
class  to  take  is  fixed  at  the  death  of  the  testator,  whether  possession 
is  postponed  to  twenty-one  or  not.  And  in  a  gift  to  children  who 
attain  twenty-one  after  a  prior  life  interest  only,  those  will  take 
who  are  in  esse  at  the  death  of  the  tenant  for  life,  or  when  the  eldest 
attains  twenty-one,  whichever  happens  last.     {Clarke  v.  Clarke.) 
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These  same  rules  will  be  applied  to  ascertain  the  class  of  cluldien 
who  are  to  take  under  a  power  when  there  is  a  gift  to  children  as 
A.  may  appoint,  and  there  is  no  gift  in  default  of  appointment  and 
no  appointment  is  made. 

These  rules  for  ascertaining  the  period  at  which  the  class  of 
children  is  to  take  will  not  be  altered  by  the  mere  addition  of 
words  of  futurity,  at  least  where  the  distribution  is  to  take  place 
at  some  period  subsequent  to  the  death  of  the  testates*.  Thus,  if 
there  is  a  bequest  to  children  "begotten"  or  "  to  be  begotten"  or 
"  who  may  be  born,"  only  children  will  take  who  are  bom  after 
the  date  of  the  will,  and  before  the  death  of  the  testator,  and  not 
children  bom  after  his  decease.  (Sfoors  v.  Benbow.)  The  rule  is 
the  same  where  the  gift  is  after  a  life  estate  or  to  children  "  now 
bom"  or  "those  who  may  be  bom  hereafter,  who  shall  attain 
twenty-one."  {Iredale  v.  Iredale.)  But  in  the  case  of  an  imme- 
diate devise  to  children  "  to  be  bom  hereafter,"  all  children  who 
ever  come  into  existence  will  take.  {Mogg  v.  Mogg.)  This  will 
also  be  the  case  in  a  bequest  of  personalty,  unless  there  is  a  gift  of 
a  lump  sum  to  each  of  the  children  begotten  or  to  be  begotten. 
For  here  the  distribution  of  not  only  what  the  children  are  to  take, 
but  of  the  whole  of  the  estate,  would  be  indefinitely  postponed,  and 
it  will  not  be  presumed  that  this  was  the  testator's  intention.  (See 
Butler  V.  Lowe,)  In  such  a  case  the  class  will  be  restricted  to  those 
in  esse  at  the  death  of  the  testator. 

When  a  gift  is  made  of  personal  estate  to  two  or  more  persons 
as  tenants  in  common,  with  a  declaration  that  on  all  or  any  of 
their  deaths  before  a  stated  time  their  respective  shares  shall  be 
equally  divided  between  their  respective  issue,  and  they  die  before 
the  arrival  of  that  time,  leaving  children,  these  children  will  take 
their  shares  per  stirpes^  i.  e.  the  fund  will  be  divided  into  as  many 
shares  as  there  were  tenants  in  common,  and  the  issue  will  divide 
among  them  equally  the  shares  of  their  respective  parents.  Thus, 
if  there  were  three  tenants  in  common.  A.,  B.  and  C,  and  A.  left 
three  children,  B.  two,  and  C.  one,  the  fund  would  be  divided  into 
three,  and  A.'s  children  would  each  take  one-third  of  the  third 
share  of  the  fund,  B.'s  children  one-half  of  such  third  share,  and 
C.'s  child  the  remaining  third  thereof.  If  there  had  been  a 
special  direction  that  the  issue  of  the  tenants  in  common  were  to 
take  per  capita,  then  the  fund  would  have  been  divided  into  six 
parts  And  each  child  would  have  received  one-sixth. 
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If  there  is  a  gift  to  A.  and  B.  as  tenants  in  common  for  their 
lives,  and  at  their  deaths  to  the  children  and  grandchildren,  the 
children  will  take  per  stirpes^  i,  e.  whatever  the  numher  of  the 
memhers  of  each  family  may  be  each  will  divide  between  them  the 
share  of  their  parent ;  but  the  grandchildren  will  take  per  capita^ 
i.  e.  they  will  take  the  fund  after  the  death  of  their  parents  in 
shares  according  to  their  number.  {Barnaby  v.  Tassel,)  But  if 
the  gift  to  the  children  is  not  till  after  the  decease  of  the  sur- 
vivor of  the  tenants  for  life  they  will  take  per  stirpes.  {Malcom  v. 
Marsfon.) 

Oifts  to  Nephews  and  Nieces, — A  nephew  or  a  niece  means  primd 
facie  the  child  of  a  brother  or  sister.  But  if  at  the  date  of  the 
testator's  will  and  at  his  death  he  has  no  nephew  of  his  own,  and 
there  are  nephews  and  nieces  of  his  wife,  they  will  take  imder  this 
designation,  and  evidence  that  they  were  not  intended  will  not 
be  admitted  ( Wells  v.  Welh) ;  and  they  may  take  by  name  and 
under  the  description  of  nephews  and  nieces  where  it  appears  from 
the  circumstances  that  they  were  intended  to  take,  even  though 
there  be  nephews  and  nieces  of  the  testator  himself  of  the  same 
name.  {Grant  v.  Orant.)  Great  nephews  and  nieces  will  be 
included  where  the  intention  is  evident.     {Me  Blowe}\) 

Oifts  to  Cousins, — Cousins  means  "  first  cousins  "  in  the  absence 
of  a  different  intention. 

A  first  cousin  is  the  child  of  an  uncle  or  aunt,  while  a  second 
cousin  is  one  descended  from  the  same  great-grandfather  or  great- 
grandmother.  The  children  of  first  cousins  stand  to  each  other  in 
the  relationship  of  second  cousins ;  but  the  children  of  a  testator's 
first  cousin  stand  to  him  in  the  relationship  of  first  cousins  once 
removed.  As  a  rule,  under  a  gift  to  a  testator's  first  and  second 
cousins,  first  cousins  twice  removed  will  not  be  entitled. 

CHfts  to  Grandchildren, — In  the  absence  of  intention  to  the 
contrary,  a  grandchild  will  not  include  a  great-grandchild.  The 
word  "  issue  "  is  a  term  of  vague  import.  It  may  mean  children, 
grandchildren,  &c.,  but  its  extent  will  always  be  controlled  by  the 
context.  Thus,  if  the  testator  directs  that  the  issue-are  to  take  the 
parents'  share,  it  will  be  confined  to  the  more  restricted  meaning 
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of  children.  (See  Martin  v.  Holgate;  Macgregor  y.  Macgregor) 
But  a  gift  to  the  issue  lawfully  begotten  of  A.  will  not  necessarily 
confine  the  gift  to  A.'s  children.     {Janes  v.  EvaM.) 

Oifta  to  Relations, — Thewords  "relations"or"nearrelations,"too, 
are  terms  of  vexy  indefinite  meaning.  In  the  absence  of  anything 
to  extend  their  meaning,  they  will  only  comprehend  those  who 
would  have  a  claim  as  next  of  kin  under  the  Statute  of  Distributions, 
and  they  will  take  per  capita.  The  expression  will  be  further 
restricted  by  the  use  of  the  adjective  "  poor/'  and  in  such  a  case 
only  those  who  could  take  under  the  Statute  of  Distributions,  and 
who  are  also  in  want  of  assistance,  will  take.  Further,  the  term  will 
only  comprise  blood  relations,  and  not  relations  by  affinity,  or 
illegitimate  relations.  The  meaning  of  the  word  ^'  family ''  varies 
with  the  context.  It  is  generally  construed  in  a  limited  sense,  and 
means  children.  It  may,  in  cases  of  gifts  of  personal  property, 
mean  "  next  of  kin  "where  there  are  no  children.  {Be  Maxton) 
And  sometimes  when,  from  the  general  scope  of  the  will,  it  is  not 
clear  whom  the  testator  meant,  a  gift  to  a  family  wiU  be  void 
for  uncertainty.     {Yeap  Chean  Neo  v.  Ong  Cheng  Neo.) 

GUfts  to  Heirs, — ^A  gift  of  personalty  to  the  testator's  "  heir,"  or 
the  ''  heir  "  of  some  other  person,  wiU  vest  the  gift  in  such  heir,  as 
he  takes  as  having  been  specially  named,  or  as  a  persona  designata. 
But  if  the  testator's  meaning,  as  apparent  from  the  will,  is  that  he 
intended  to  give  to  the  beneficiary  an  absolute  interest,  the 
addition  of  the  word  "  heir"  will  not  take  away  from  such  interest 
Thus,  if  there  is  a  gift  to  A.  for  life,  and  then  to  his  heirs,  as  he 
shall  give  it  by  will,  or  if  he  dies  without  a  will  to  his  right  heirs, 
here  A.  will  take  the  absolute  interest.  {Potcell  v.  Boggis.) 
So  a  gift  to  A.  for  life,  and  then  to  his  heirs,  or  after  his  death 
to  his  heirs,  will  operate  for  the  benefit  of  his  personal  repre- 
sentatives according  to  the  Statute  of  Distributions.  {Gittings  v. 
McDermott.) 

Gifts  to  Next  of  Kin, — ^The  words  "next  of  kin"  do  not  mean 
persons  who  would,  in  case  of  intestacy,  be  entitled  under  the 
Statute  of  Distributions,  but  those  who,  whether  of  the  whole  or 
the  half-blood,  are  nearest  in  degree  of  personal  propinquity,  so  that 
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it  exolades  the  children  of  a  deceased  brother  or  sister,  if  there  be 
a  brother  or  sister  living.  If  there  is  a  gift  to  the  next  of  kin  ac- 
cording to  the  Statute  of  Distributions,  this  will  exclude  either  a 
husband  or  wife,  and  a  gift  to  persons  entitled  as  next  of  kin,  or 
otherwise  under  the  statute,  will  not  include  the  husbands  of  such 
persons,  as  a  husband  ''  claims  by  right  paramount"  independently 
of  any  statute.     {Milne  y.  Oilbart.) 

Oifts  to  Legal  RepresentativeB, — Bepresentatives,  or  legal  repre- 
sentatiyes,  generally  means  the  executors  or  administrators.  But 
the  testator's  intention,  as  deriyed  from  the  whole  will,  wHl  here 
again  control  the  meaning,  and  gifts  to  them,  or  even  to  executors 
and  administrators,  have  been  held  to  mean  the  next  of  kin  under 
the  Statute  of  Distributions  as  being  the  persons  who  "  represent " 
the  testator  in  a  popular  sense  {Bridge  y.  Abbott;  Falin  y. 
J7i7/),  and  this  will  especially  be  the  case  where  the  words 
'*  share  and  share  alike,"  or  other  like  phrases,  are  used.  {King  y. 
Cleveland,) 

Oifts  to  Executors. — ^A  gift  to  executors  is  a  gift  to  them  in  that 
character,  and  they  are  not  entitled  to  the  legacy  if  they  decline  or 
are  incapable  to  act.  But  the  mere  taking  out  probate  will  entitle 
the  executor  to  the  gift,  unless  he  acts  fraudulently.  {Harford  y. 
Browning,)  When,  howeyer,  the  gift  is  giyen  to  him  imder  the 
description  of  "  my  friend  and  executor,"  he  will  take  the  gift, 
though  he  declines  to  act  as  executor  {Bubb  y.  Yelrerton) ;  this 
will  be  the  case,  too,  where  a  legacy  is  given  to  one  of  several 
executors,  and  not  to  the  others  {Cockerell  v.  Barber) y  or  if  the  gift 
consists  of  a  residue.  {Christian  v.  Devereux.)  Executors  some- 
times will,  and  sometimes  will  not,  take  beneficially  imder  a  gift  to 
them.  If  the  gift  is  made  to  them  by  name,  or  subject  to  certain 
payments,  they  will  take  beneficially,  and  this  even  where  prior 
legacies  have  been  given  to  them.  But  if  there  is  a  direction 
that  they  are  to  retain  their  costs  or  to  distribute  the  property  as 
may  appear  just  to  them,  the  inference  will  be  that  they  were  not 
intended  to  take  beneficially,  but  as  trustees  for  the  next  of  kin. 
And  where  a  legacy  is  given  to  A.,  and  if  he  dies  in  the  testator's 
lifetime,  to  his  executors  or  administrators,  and  A.  does  so  die,  his 
executors  will  take  the  legacy  as  executors  for  the  benefit  of  A.'s 
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residaaiy  legatees,  and  not  as  trustees  for  A.'s  next  of  kin.    (Chy 
V.  Clay.) 

(b)  As  to  the  Description  of  the  Subject-matter  of  a  Gift, 

We  will  now  turn  to  words  and  expressions  used  in  wills  to 
describe  things  devised  or  bequeathed,  and  see  what  oonstruotion 
has  been  put  upon  a  few  of  them  most  commonly  in  use  by  the 
courts.  Generallj,  it  may  be  said,  that  where  there  is  a  correct 
and  specific  description  of  the  property  given  by  the  will,  a  mistake 
in  any  additional  words  will  have  no  effect ;  but  where  thero  is 
first  a  general  description,  and  this  is  followed  by  other  words,  these 
other  words  may  restrict  it  or  explain  it,  or  otherwise  modify  it 
(See  Whitefield  v.  Langdak.) 

Estate. — The  word  "estate"  used  alone  will  be  sufficient  to 
carry  both  real  and  personal  estate,  but  the  context  may  control  its 
meaning.  Thus,  if  used  in  conjunction  with  the  word  "  effects/' 
or  if  the  gift  of  the  estate  is  to  trustees  on  trusts  exclusively  appli- 
cable to  personal  property,  real  property  will  not  pass.  In  Sfde9 
V.  Salomom^  however,  where  the  testator  devised  and  bequeathed 
his  estate  and  effects  to  A.  to  be  "  paid  and  transferred "  to  him 
on  attaining  twenty-one,  though  the  words  "  paid  and  transferred" 
would  seem  to  apply  only  to  personal  estate,  it  was  held,  mainljon 
account  of  the  employment  of  the  word  "  devise,"  that  the  copy- 
holds also  passed.  But  a  different  decision  was  given  in  Coard  v. 
Henderson,  where  the  word  "  devise"  was  not  used.  The  word 
"  effects"  will  carry  the  personalty  only,  imless  the  testator  shows 
that  he  has  used  it  in  an  inaccurate  sense  and  intended  to  pass 
realty  as  well.  And  a  devise  of  the  rents  or  income  of  property 
will  pass  the  fee  simple  in  the  land  itself.  {Mannox  v.  Greener,) 
If  you  intend  to  give  the  residue  of  the  real,  as  well  as  the  per- 
sonal, estate,  take  care  not  merely  to  say  "  I  constitute  A.  my 
residuary  legatee.^*  In  such  a  case  A.  will  get  only  the  residue  of 
the  personal  estate,  as  the  word  ^'  legatee"  is  only  applicable  to  that 
kind  of  property.  ( Windus  v.  Windus.)  The  context  will  enlarge 
as  well  as  restrain  the  effect  of  the  words  used.  Thus,  the  ex- 
pression "  personal  estates"  has  been,  in  the  light  of  the  context, 
held  to  include  realty.      {Doe  v.   Topjield.)     With  reference  io 
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speoial  descriptions  of  property,  the  rule  will  apply  *^faka  descripiio 
nan  nocet^^  so  that  where  a  testator  devised  lands  at  S.,  which 
"  were  given  me  by  my  brother's  will,"  it  was  held  that  the  devise 
was  not  to  be  confined  to  what  he  had  taken  under  the  will  of  his 
brother.     ( Welhy  v.  Welhy) 

Money. — The  word  "  money"  is  a  very  ambiguous  word  which 
you  should  not  employ  without  caution.  It  will  include  notes 
payable  to  bearer,  exchequer  bills,  bills  of  exchange  indorsed  in 
blank,  bank  notes,  money  at  a  bank  on  a  cuirent  account,  as  well 
as  money  on  deposit.  But  it  will  not  include  choses  in  action, 
such  as  government  securities,  promissory  notes  not  payable  to 
bearer,  or  stock  in  the  funds,  unless  its  meaning  is  enlarged  by  the 
context,  or  the  testator  has,  at  the  date  of  his  will  and  of  his  death, 
no  money  properly  so  called.  {^Chapman  v.  Reynolds;  Collins  v. 
Collins.)  But  sometimes  money  will  be  construed  in  a  large  sense, 
as  meaning  the  residuary  personal  estate.  A  gift  of  *'  the  whole 
of  my  money"  will,  as  a  rule,  only  pass  money  properly  so  called. 
But  if  a  direction  to  pay  debts  or  legacies  have  been  given,  and  the 
rest  of  the  money  is  then  given,  this  will  pass  the  whole  of  the 
personal  estate.  {Stocks  v.  Barret;  Montague  v.  JSarl  of  Sandwich.) 
In  quite  a  recent  case.  In  re  Cadogan^  imder  a  gift  of  the  "  money 
of  which  the  testator  was  possessed,"  all  personalty,  pure  and  im- 
pure, was  held  to  pass. 

**  Ready  money"  vriU  include  not  only  cash  in  the  house  but 
money  in  a  bank  payable  on  demand ;  but  it  will  not  pass  notes  of 
hand,  promissory  notes,  or  debts  due  to  the  testator.     {Re  Pmcell.) 

Securities  for  Money. — This  expression  will  not  pass  an  account 
current  at  a  bank,  or  on  deposit  there,  I  0  U's,  shares,  bank  stock, 
mere  debts,  or  a  lien  for  unpaid  purchase-money.  But  under 
the  expression  "  mortgages  or  securities  for  money,"  the  legal 
estate  in  the  mortgaged  premises  will  pass,  whether  there  are  words 
of  limitation  or  not,  unless  it  is  apparent  that  the  money  alone  is 
given.  {Re  Field ;  Re  King.)  It  is  doubtful  if  the  legal  estate 
will  pass  when  the  terms  used  in  the  gift  are  "  moneys  on  security." 
But  it  will  apparently  pass  when  the  donee  is  to  receive  money  on 
security,  and  in  all  cases  where  the  testator's  evident  intention  was 
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to  place  the  benefioiary  in  his  own  poBition  so  aa  to  enable  him  to 
oompel  payment  of  the  debt. 

Income  of  a  Fund. — The  gift  of  the  income  of  a  fund  will  oany 
the  corpu%  as  well  as  the  income  {Humphrey  v.  Humphrey) ;  but  the 
bequest  of  a  certain  specified  sum  due  upon  a  particular  security 
will  not  pass  any  part  of  the  interest  which  may  be  owing  at  the 
testator's  death  or  at  the  date  of  the  will.  Yet  a  bequest  of  a  bond, 
or  money  owing  on  a  bond,  or  of  a  mortgage,  will  carry  arrears  of 
interest  due  at  the  testator's  death. 

• 

Furniture, — This  word  primd  facie  means  only  furniture  reserved 
for  domestic  or  personal  use.  {Farrant  v.  Spencer.)  It  will 
include  plate,  linen,  and  pictures,  but  not  wines  or  books,  nor 
goods  in  a  house  of  business  which  belong  merely  to  the  business. 

Household  Goods. — This  expression  will  comprehend  all  things  of 
the  household  which  are  not  fixtures,  or  of  such  a  nature  that  they 
are  consumed  in  being  enjoyed,  or  merely  articles  used  in  the  tes- 
tator's trade  or  business. 

Household  Effects. — ^This  term  is  of  a  wider  significance,  and  used 
in  conjunction  with  household  furniture  will  include  such  things 
as  wines,  &c.  Curiously  enough  a  telescope  has  been  held  to  pass 
as  household  furniture,  and  under  a  bequest  of  pictures  and  books 
in  or  about  the  testator's  house,  pictures  at  a  dealer's  to  be  cleaned, 
and  books  sent  to  be  rebound,  though  not  in  the  house  at  the 
testator's  death,  have  been  held  to  pass. 

It  would  hardly  be  necessary  to  say  that  horses,  cows,  and  sheep 
will  not  pass  under  a  bequest  of  household  effects,  were  it  not  that 
the  point  was  raised  in  the  recent  case  of  Johnson  v.  Johnson. 

GoodSy  Chattels^  or  Effects. — ^These  terms  used  alone  will  cany  all 
the  personal  estate,  unless  their  meaning  is  limited,  as  by  describ- 
ing them  as  goods,  &c.  in  a  particular  locality  or  at  a  particular 
place,  or  by  prefixing  or  affixing  to  them  other  words.  If  they 
follow  words  of  a  narrower  import  they  will  be  confined  to  mean 
property  ejusdcm  generis  with  the  property  previously  described, 
unless  the  bequest  is  a  residuary  one.     In  this  last  case,  where 
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there  is  a  gift  of  "  residuary  estate  "  or  "  personal  estate,"  followed 
by  an  enumeration  of  certain  specific  articles,  they  will  not  lessen 
the  effect  of  the  gift  as  a  residue,  but  will  be  considered  as  a  defec- 
tive enumeration  of  the  articles  which  the  testator  thought  such 
residue  was  comprised  of.  (See  Dean  v.  Godson,)  Bailway  stock 
will  pass  under  a  gift  of  railway  shares  {Morrice  v.  Aylmer)^  but 
debentures  will  not  include  debenture  stock.     {Attree  y.  Hawe.) 

(c)  The  Meaning  of  some  other  Words  and  Expressions  mually  occurring 

in  Wills. 

A  gift  of  a  "  residue  "  will  pass  everything  not  disposed  of,  whe- 
ther the  testator  has  attempted  to  dispose  of  it  or  not,  and  even 
where  it  is  of  a  residue  "  not  otherwise  disposed  of  "  it  will  mean 
"  not  otherwise  effectually  disposed  of."  {Oreen  v.  Dunn,)  It  will 
include  lapsed  legacies,  &c.,  unless  there  is  an  inference  that  it  was 
intended  that  it  should  not  do  so.  Thus,  if  the  residue  given  is 
the  residue  remaining  after  the  payment  of  certain  legacies,  and 
that  is  the  only  residue  given,  it  will  not  include  the  legacies  if  they 
lapse.     {Easum  v.  Appleford,) 

In  a  gift  to  a  class,  with  a  direction  that  on  the  death  of  a  mem- 
ber thereof  his  share  shall  go  over  to  the  others,  the  word  ^^share" 
will  only  include  an  original  share,  and  not  an  accruing  one,  unless 
the  words  ^'  and  interest"  be  added,  or  there  be  other  indications 
that  it  was  the  intention  that  accruing  as  well  as  origLaal  shares 
should  go  over.     {Douglas  v.  Andrews.) 

The  words  "  survivor  or  survivors  "  must  be  used  with  caution. 
The  difficulty  which  occurs  about  them  may  be  illustrated  by  the 
following  example: — Suppose  property  is  given  equally  among 
A.,  B.  and  C,  with  a  gift  over  of  the  shares  of  any  of  them  dying 
under  twenty-one  to  the  survivor  or  survivors.  A.  attains  twenty- 
one  and  dies.  Then  B.  dies  imder  twenty-one.  If  the  word  sur- 
vivor is  to  be  construed  literally,  B.'s  share  will  go  wholly  to  C,  to 
the  exclusion  of  the  representatives  of  A.  But  it  might  be  con- 
strued ''  other  or  others,"  and  in  this  case  the  representatives  of  A. 
would  take  a  share.  In  order  to  effectuate  the  intention  of  the 
testator  the  courts  will  generally  hold  these  words  to  signify  *' other 
or  others"  when  it  is  necessary  to  give  them  that  construction  to 
effect  such  intention.     (See  Wake  v.  Varah,) 
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Another  qaeetion  in  connection  with  survivors  is,  when  is  the 
class  of  survivors  among  whom  property  is  to  be  divided  to  be 
ascertained  P  The  rule  ia  that  this  question  is  to  be  referred  to 
the  period  designated  for  the  division  of  the  property.  Thus,  if 
property  is  given  to  A.,  B.  and  G.  or  the  survivors,  those  wUl  take 
who  survive  the  testator.  If  it  is  given  to  A.  for  life,  and  after  the 
death  of  A.  to  B.,  G.  and  D.  or  the  survivors,  those  will  take  who 
survive  A.,  unless  A.  die  before  the  testator,  when  those  who  sur- 
vive the  testator  will  take. 

The  expression  ^'die  unmarried''  and  other  kindred  expressions 
need  careful  handling.  They  ordinarily  mean,  when  used  in  wills, 
**  death  without  ever  having  been  married ;"  but  may  also  bear 
the  interpretation  '^  not  being  actually  married  at  any  particular 
time."  The  circumstances  of  each  particular  case  will  determine 
which  meaning  the  expression  used  is  to  bear.  If  there  is  a  gift 
to  A.  at  twenty-one  or  on  marriage,  and  a  gift  over  on  death, 
unmarried  and  without  issue,  this  will  mean  without  ever  having 
been  married,  and  the  gift  over  will  be  defeated  if  he  has  married, 
but  has  no  wife  at  the  testator's  decease.  But  if  A.  were  already 
married  at  the  date  of  the  testator's  will,  the  expression  could  not 
bear  this  construction,  and  the  gi&  over  would  take  effect  should 
he  not  happen  to  have  a  wife  at  the  testator's  death,  unless  cir- 
cumstances showed  that  the  testator  could  be  presumed  to  have 
intended  to  refer  to  the  legatee's  making  a  second  marriage.  (See 
Croathwaite  v.  Dean.)  But  in  a  gift  to  A.  for  life,  remainder  to 
his  children,  and  if  he  die  unmarried  and  without  issue,  to  B.,  here 
B.  will  take  if  A.  has  no  wife  living  and  no  children  at  his  (A.'s) 
death,  and  not  merely  in  the  case  of  A.'8  not  marrying  at  alL 
(See  Re  Sanders,) 

**  And"  will  sometimes  be  construed  ^'  or"  in  gifts  over.  Thus, 
if  there  is  a  gift  to  A.,  and  if  he  die  unmarried  and  without  chil- 
dren to  B.,  here  if  immarried  be  read  '^not  being  married  at  his 
death,"  the  "  and"  need  not  be  read  '*  or,"  as  he  could  not  in  such 
a  case  have  children.  But  if  ''  unmarried"  be  read  ^*  never  having 
been  married,"  **  and"  will  be  read  '^  or,"  so  that  if  he  does  many 
and  leaves  issue  the  gift  over  will  not  take  effect.  (See  BeU  v. 
Phf/n.)  Sometimes,  too,  "  or"  will  be  read  "  and."  Thus,  if  pro- 
perty is  devised  to  A.  in  fee,  if  she  dies  leaving  lawful  issue,  but  if 
she  dies  under  age  or  without  leaving  issue  over,  **  or "  will  be 
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oonstmed  "  and."    So  also  will  it  be  where  there  is  a  devise  to  A, 
in  fee,  and  if  he  dies  under  twenty-one  or  without  issue. 

From  the  above  given  selection  of  cases  on  the  construction  of 
phrases  and  expressions  in  wills,  you  will  be  able  fully  to  com- 
prehend, that  in  drafting  out  a  will  you  must  not  set  down  your 
intentions  in  writing  at  random,  but  must  exercise  the  greatest 
forethought  and  care  in  the  employment  of  every  word.  Tou 
should  not  rely  on  the  fact  that  the  court  is  disposed  to  go  to  the 
farthest  possible  extent  to  carry  out  what  appears  to  have  been  the 
intention  of  the  testator,  and  with  that  object  will  strain  the 
language  used.  Tou  should  endeavour  to  make  your  language 
so  dear,  that  even  to  the  most  technically-disposed  mind  there 
can  be  no  doubt  as  to  what  your  meaning  is. 
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CHAPTER  III. 

POINTS  TO  BE   REGARDED  WHEN   PREPARINO  A  WILL. 

We  now  propose  to  imagine  that  you  have  reoeiyed  instructions 
from  a  client  to  draw  his  will,  and  will  proceed  to  point  out  some 
of  the  most  important  points  of  law  which  you  must  ever  have 
before  your  mind's  eye  in  preparing  it. 


I.  Clanse  of  fieyocation. 

It  may  be  well  to  begin  with  a  clause  revoking  all  prior  wiUs,  as 
it  may  happen  that  there  are  other  wills  or  testamentary  papers 
of  your  client  extant ;  and,  as  we  have  seen,  these  will  be  entitled 
to  probate  so  far  as  not  inconsistent  with  the  will  under  pre- 
paration. 

n.  The  Date  of  a  Will. 

A  date  is  not  necessary,  and  parol  evidence  will  be  received  to 
assist  in  determining  the  period  of  its  execution  should  any  question 
arise  whether  it  was  executed  prior  or  subsequently  to  another  will 
by  the  same  testator. 


m.  The  Direction  to  Fay  Debts. 

A  will  often  commences  with  a  direction  to  the  executors  to  pay 
the  testator's  just  debts,  funeral  and  testamentary  expenses.  This 
direction  is  superfluous,  as  they  are  bound  to  pay  the  debts  by  virtue 
of  their  office.  Perhaps,  however,  the  use  of  the  word  "just" 
would  prevent  the  executors  from  exercising  the  power  which  they 
have  of  paying  debts  barred  by  the  Statute  of  limitations.  (See 
Hill  V.  Walker;  Stalkschmidt  v.  Lett.)     A  bequest  of  personalty 
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for  the  payment  of  debts  does  not  prevent  the  operation  of  that 
statute.  (ScoU  v.  Jones.)  But  a  devise  on  trust  to  pay  debts 
would  formerly  have  prevented  the  statute  running  as  to  debts  not 
barred  at  the  testator's  death  {Hughes  v.  Wynne) ;  though  this 
will  not  now  be  the  case  since  the  Beal  Property  Limitation  Act, 
1874.     (Sect.  10.) 


lY.  The  Appointment  of  Executors. 

The  omission  to  appoint  executors  will  not  invalidate  the  will, 
and  administration  cum  testamento  annexo  will  be  granted.  The 
effect  of  appointing  a  debtor  of  the  testator  an  executor  destroys 
the  remedy  against  him  at  law  for  the  debt,  except  as  against 
creditors  of  the  testator ;  but  it  does  not  operate  to  release  bim  in 
eqnity  as  against  legatees.  He  becomes  a  trustee  of  the  debt  for  the 
persons  interested  in  the  estate,  and  is  answerable  for  it  as  assets  in 
his  hands.  An  executor  has,  under  sect.  37  of  the  Conveyancing 
Act,  1881,  full  powers  to  pay  or  allow  debts  or  claims  on  any 
evidence  he  thinks  sufficient,  and  to  compound,  &c.  therefor. 

Though  persons  under  legal  disability,  except  lunatics  and 
idiots,  are  not  incompetent  to  act  as  executors,  you  should  not 
appoint  any  of  such  persons  to  the  office.  An  infant  executor,  for 
instance,  cannot  act  till  he  attains  majority,  and  meanwhile  it 
would  be  necessary  for  administration  to  be  granted  to  his  guardian 
or  some  other  person  cum  testamento  annezo.  Married  women  may 
now,  in  consequence  of  the  Married  Women's  Property  Act,  1882, 
accept  the  office  without  the  consent  of  their  husbands ;  but  they 
are  not,  as  a  rule,  desirable  executors.  It  has  been  held  that 
even  a  corporation  can  act  as  an  executor ;  but  it  will  not  be  often 
that  your  client  will  require  the  office  to  be  filled  by  such  a 
representative. 


V.  What  constitates  a  Charge  of  Debts  on  the  Sealty. 

Ab  to  what  will  amount  to  a  charge  of  debts  on  realty,  any 
intention  that  the  testator's  debts  should  be  paid  by  any  other  per- 
sons than  the  executors  will  have  this  effect.  Thus,  a  general 
direction  that  the  debts  shall  be  paid  will  so  charge  them,  unless  it 

O.  GO 
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be  giYen  to  the  exeoutors  alone.  Even  in  this  ease  the  realty  will 
be  oharged,  if  at  the  same  time  it  is  devised  to  the  exeontorsy  nnleas 
it  be  devised  to  one  only  of  several  executors,  or  they  take  nnequally, 
or  part  only  of  the  realty  is  given  to  them  and  part  to  someone 
else.  {Re  Bailey,)  When  there  is  a  general  charge  of  debts  or 
legacies  on  real  estate,  executors  have  in  equity  an  implied  power 
to  sell  it  and  to  give  valid  receipts  for  the  purchase-money,  but 
they  cannot  convey  the  legal  estate.  But,  as  we  have  seen,  by 
22  &  23  Vict.  c.  36,  s.  16,  when  there  is  such  a  charge,  and  the  real 
estate  is  not  so  devised  as  that  the  whole  interest  of  the  testator's 
therein  becomes  vested  in  any  trustee  or  trustees,  the  executors  have 
power  to  raise  money  to  pay  debts  and  legacies  by  sale  or  mortgage. 
But  this  power  does  not  render  it  unnecessary  to  get  in  any  out- 
standing subsisting  legal  estate.  A  devise  or  trust  for  the  payment 
of  debts  will  not  raise  a  trust  for  the  payment  of  debts  barred  by  the 
Statute  of  Limitations  before  the  testator's  death.  As  to  those  not 
barred  at  his  death,  it  will  not  prevent  the  statute  from  running 
either  as  to  real  or  personal  estate..   (Sect.  10  of  37  &  38  Yict.  c.  57.) 


VI.  The  Bequest  of  Legacies. 

The  next  part  of  a  will  is  generally  devoted  to  the  bequeathing 
of  legacies.    If  the  testator  has  a  wife  it  is  generally  advisable  to 
make  a  gift  to  her  of  a  suitable  sum  of  money  to  be  paid  to  her  as 
soon  as  may  be  after  the  testator's  death,  so  that  she  shall  not  be 
left  in  want  of  ready  money.     The  household  furniture  and  plate, 
&c.,  too,  may  generally  be  left  to  her  absolutely  or  for  her  life, 
with  a  direction  that  on  her  death  or  re-marriage  they  shall  fall 
into  the  residue  or  be  divided  among   the  children,  or  given 
to  some  particular  child.     In  this  last  case  it  is  the  duty  of  the 
executors,  in  the  absence  of  direction  to  the  contrary,  to  take  an 
inventory  of  the  household  property,  &o.  so  left,  in  order  that  when 
the  period  for  division  comes  there  may  be  no  dispute  as  to  what 
furniture  belongs  to  the  testator's  estate,  and  what  to  his  widow's. 
Further,  it  seems  to  be  their  duty  to  insure  them ;  so  that  if  your 
client  for  any  reason  does  not  wish  an  inventory  to  be  taken  or  an 
insurance  effected,  he  should  clearly  state  the  fact  in  his  wilL 
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Tn.  The  carrying  on  of  fhe  Testator's  Trade  or  Bnsiness. 

DireotionB  may  abo  be  given  in  this  part  of  the  will  to  the  exe- 
cutors for  carrying  on  the  testator's  trade  or  business.  Without 
such  directions  they  will  commit  a  breach  of  trust  in  carrying  it 
on.  {Kirkman  v.  Boothe.)  And  even  under  such  directions  they 
will  be  personally  responsible  to  the  creditors  with  whom  they 
deal,  with  the  right  to  recoup  themselves  out  of  property  set  apart  by 
the  will  for  the  purposes  of  the  business  but  not  out  of  the  general 
assets.  {Lucas  v.  Williams,)  For  this  reason  it  is  generally  the 
practice  to  appoint  a  special  executor,  and  to  empower  him  to  carry 
on  the  business,  such  special  executor  usually  being  the  person  for 
whose  benefit  the  business  is  to  be  continued.  Sometimes  it  is 
directed  that  only  part  of  the  testator's  estate  shall  be  employed  in 
trade,  and  when  this  is  the  case  that  part  only  will  be  liable  in 
exclusion  to  the  general  assets ;  while,  if  the  executor  employs  a 
larger  sum  than  that  authorized,  the  excess,  if  he  becomes  bank- 
rupt, may  be  proved  as  a  debt  under  his  bankruptcy.  {Ex  parte 
Garland,) 

Tm.  The  various  Kinds  of  Legacies. 

We  take  it  for  granted  that  you  are  acquainted  with  the  main 
distinctions  between  general,  specific  and  demonstrative  legacies, 
and  understand  that  where  there  is  a  deficiency  of  assets  the  first 
to  suffer  is  the  residuary  legatee,  then  the  general  legatee,  and  then 
the  specific  and  demonstrative  legatees  together ;  and  also  that  a 
specific  legacy  is  liable  to  be  adeemed  by  the  act.  of  the  testator  in 
his  lifetime,  while  a  general  legacy  is  not  liable  to  ademption  ;  and 
that  a  demonstrative  legacy  will  not  be  lost  merely  by  the  fact 
that  the  fund  out  of  which  it  is  to  be  paid  does  not  exist  at  the 
testator's  death.  But  it  is  by  no  means  easy  to  say  in  all  cases 
into  which  class  a  particular  legacy  falls,  and  further,  it  is  some- 
times difficult  to  say  what  amounts  to  ademption. 

The  difficulty  of  deciding  whether  a  legacy  is  specific,  demon- 
strative or  general  arises  most  frequently  in  those  cases  where  a 
sum  of  money  or  stock  is  bequeathed  by  will.  In  these  cases  the 
legacy  will  not  be  specific  unless  the  stock  or  special  sum  of  money 
is  existing  at  the  date  of  the  will,  and  it  is  clear  that  the  testator 
refers  to  it  as  a  distinct  thing  set  aside  from  his  general  estate  and 
intends  that  that  partictdar  stock  or  sum  shall  pass.    Thus,  a  mere 

ao2 


452  PART  V. — ^WILLS. 

legacy  of  1 ,000/.  stock  is  not  a  speoifio  legacy,  though  the  tedbtor 
have  that  exact  amount  of  stock  at  the  date  of  the  wiU ;  bnt  if  tbe 
testator  gives  a  legacy  of  stock  generally  and  then  gives  the  rest  of 
stock  standing  in  his  name,  the  earlier  legacies  will  be  specific. 
(See  Millard  v.  Bailey.)  And  if  the  testator  directs  a  pordiage  of 
stock  to  be  made,  should  he  not  have  sufficient  stock  to  answer  1^ 
oies  thereof  previously  given,  this  will  show  that  he  meant  to  giye 
something  in  existence  at  the  time,  and  will  make  the  legacy 
specific.  (Totcfisend  v.  Martin.)  A  gift  of  "  my  "  stock  is  a  specific 
gift  thereof ;  so  also  is  the  gift  of  part  of  a  specific  sum,  or  of 
money  out  of  specific  money,  or  of  stock  out  of  specific  stock.  But 
a  gift  of  money  out  of  stock  is  a  demonstrative  legacy.  A  gift  of 
1,000/.  "  of  my  stock "  will  be  specific,  if  the  testator  can  be 
imderstood  as  estimating  his  stock  at  the  value  of  1,000/.;  but  it 
will  be  demonstrative  if  his  intention  appears  to  have  been  to  have 
given  1,000/.  payable  out  of  his  stock.  (See  Davies  v.  Foickr.) 
Again,  a  gift  of  ''the"  1,000/.  out  on  mortgage  is  specific;  bat  a 
gift  of  1,000/.  "now  invested"  in  a  certain  way  will  not  be  so. 
However,  a  gift  of  "  1,000/.  or  thereabouts,"  invested  in  a  certain 
way,  will  be  specific,  as  the  testator's  apparent  intention  is  to  giTe 
the  investment  rather  than  the  mere  sum  of  money.  (See  Kemode 
V.  Macdonald.) 

You  should  note  that  a  devise  of  land  is  specific,  even  if  given  by 
way  of  residue.  (See  Lancefield  v.  Iggxilden.)  But  as  to  personal 
estate,  a  mere  enumeration  of  specific  things  in  a  residuary  bequest 
will  not  make  a  gift  of  those  things  specific,  unless  it  is  sometbing 
more  than  an  enumeration,  as  where  the  specific  things  are  dis- 
tinguished from  the  residue  by  some  such  words  as  ''  as  well  as," 
« together  with,"  «  or,"  and  "  also."  Thus,  if  a  testator  gives  "aU 
my  leases,  furniture,  stock-in-trade,  and  all  my  estate  and  effects," 
the  gift  is  a  whole  and  entire  one,  and  is  residuary.  {Botthamley 
V.  Sheraon,) 

The  moral  to  be  derived  from  the  above  is,  that  whenever  the 
testator  wishes  to  give  a  specific  legacy,  and  the  nature  of  the 
subject-matter  of  the  gift  is  such  that  doubts  may  subsequently 
arise  as  to  whether  the  gift  is  general  or  specific,  you  should  take 
care  expressly  to  state  that  it  is  given  as  a  specific  legacy.  As  we 
mentioned  above,  a  specific  legacy  is  liable  to  be  adeemed.  What 
will  amount  to  ademption  ?    Of  course,  if  the  subject-matter  of  the 
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gift  does  not  exist  at  the  testator's  death,  there  is  nothing  for  the 
legatee  to  take,  and  so  he  will  get  nothing,  and  moreover  he  will 
not  be  entitled  to  any  compensation  for  his  disappointment  out  of 
the  rest  of  the  testator's  general  assets.  But,  further,  a  specific 
legacy  is  adeemed  if  it  is  changed  by  the  testator  into  something 
ebe,  though  that  into  which  it  is  changed  is  in  exifitence  at  the 
testator's  death.  Thus,  if  a  man  by  his  will  give  a  debt  to  A.,  and 
the  debt  is  paid  in  his  (the  testator's)  lifetime,  and  with  the  money 
received  he  buys  a  horse,  the  horse  will  not  pass  to  A.  (Sir  0*. 
Jessel,  in  Harrison  v.  Jackson)  ;  or,  if  he  gives  A.  1,000/.  consols, 
and  by  a  codicil  states  that  for  such  gift  he  substitutes  1,000/.  bank 
stock  specifically,  and  before  his^  death  he  sells  the  latter,  A.  will 
get  nothing,  not  even  the  1,000/.  consols  bequeathed  by  the  will, 
though  they  are  still  extant.  {Marquis  of  Hertford  v.  Lowiher.)  And 
in  the  above-mentioned  case  of  Harrison  v.  Jackson^  where  a  testator 
bequeathed  to  A.  1,000/.  of  certain  railway  stock  standing  in  the 
name  of  trustees,  with  which  he  had  power  to  deal,  and  which  he 
had  intended  to  transfer  into  his  own  name,  but  before  he  could  do 
so  the  stock  was  redeemed  and  paid  off  at  par,  and  the  proceeds 
were  invested  by  the  testator  in  other  railway  stock ;  it  was  held 
that  A.  was  entitled  to  nothing,  as  the  legacy  had  been  adeemed  by 
the  change.  But  a  change  made  in  the  specific  thing  bequeathed, 
which  leaves  it  to  all  intents  and  purposes  the  same  as  it  was  before, 
as  where  by  a  resolution  of  the  company  shares  were  converted  into 
stock,  will  not  effect  an  ademption ;  nor,  apparently,  will  a  mere 
change  of  investment  of  security  on  which  a  fund  specifically 
bequeathed  is  invested,  unless  the  testator  receives  the  money  and 
invests  it,  or  lends  it  on  security  for  his  own  purposes.  {Jones  v. 
Southgate,)  If  goods  in  a  particular  house  or  place  are  bequeathed, 
and  are  subsequently  removed  to  another  house  or  place,  the  gift 
will  not  be  adeemed  if  it  appear  that  the  goods  themselves  were 
meant  to  form  the  subject  of  the  bequest,  and  to  be  enjoyed  with- 
out any  connection  with  the  place  in  which  they  are  described  as 
being.  But  if  the  intention  seems  to  be  that  the  goods  were  to  be 
enjoyed  in  connection  with  the  place  in  which  they  are  said  to  be, 
as  where  both  goods  and  house  are  given  to  the  legatee,  the  per- 
manent (but  not  the  mere  temporary)  removal  of  them  to  another 
place  will  effect  an  ademption.     {Spencer  v.  Spencer.) 

In  connection  with  specific  legacies  of  personalty,  note  that  the 
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legatee  is  entitled  to  reoeive  the  legacy  freed  from  aU  liabilities 
created  by  the  testator,  so  that  if  the  testator  has  pledged  it|  the 
legatee  is  entitled  to  compensation  ont  of  the  general  estate.  But 
if  the  liability  is  one  which  is  incident  to  the  subject-matter  of  the 
gift  itself,  the  legatee  mnst  take  it  with  the  liability.  Thus,  a 
specific  legatee  of  stock  mnst  pay  the  calls  thereon.  This,  how- 
ever, is  not  the  rule  with  regard  to  gifts  of  real  or  leasehold  pro- 
perty in  respect  of  such  property,  subject  to  mortgages  or  liens  for 
unpaid  purchase-money;  for  in  the  absence  of  contrary  intention, 
the  donee  will  take  them  cum  onere.  (See  17  &  18  Yict.  c.  113; 
80  &  31  Vict.  0.  69,  and  40  &  41  Vict.  c.  34.) 

IX.  From  what  time  legacies  carry  Interest 

We  will  now  turn  to  another  point  arising  in  connection  with 
legacies,  viz.,  the  payment  of  interest  on  legacies.  As  to  specific 
legacies,  if  the  legacy  yield  interest,  the  legatee  is  entitled  to 
interest  thereon  until  payment  from  the  time  of  the  testator's 
death.  Thus,  a  specific  legatee  of  stock  takes  the  dividends  on 
the  stock  from  the  death  of  the  testator.  But  with  regard  to 
general  legacies,  if  no  time  is  specified,  they  will  carry  interest  at 
the  rate  of  4/.  per  cent,  from  the  expiration  of  a  year  from  such 
death ;  this  year  being  allowed  to  the  executors  to  pay  the  debts, 
and  put  the  estate  in  order  for  administration.  If  a  time  is 
named,  the  legacy  will  not,  of  course,  carry  interest  before  the 
appointed  period.  There  are,  however,  some  exceptions  to  the 
rule.  Thus,  when  the  testator  is  the  father,  or  is  in  loco  parentis  to 
the  legatee,  the  latter  being  an  infant,  interest  is  payable  from  the 
testator's  death.  So,  too,  the  legacy  will  bear  interest  from  that 
date,  when  the  legatee,  though  a  stranger,  is  an  infant,  and  main- 
tenance is  given  out  of  the  legacy,  or  where  the  legacy  is  given  in 
satisfaction  of  a  debt.  The  interest  is  allowed,  in  the  first  two 
cases,  in  order  that  the  infant  may  have  a  fund  wherewith  io 
support  himself  till  he  can  take  the  legacy  itself,  and  in  the  last 
case  as  the  substitution  for  the  interest  which  would  have  been 
payable  on  the  debt.  If  the  legacy  be  payable  at  a  future  day, 
whether  it  be  vested  or  not,  it  will  as  a  rule  only  carry  interest 
from  the  time  fixed  for  its  payment.  But  there  will  be  exceptions, 
again,  to  this  rule  when  the  legatee  is  an  infant  child  of  the  testator, 
and  the  will  provides  no  distinct  fund  for  maintenance,  and  where  the 
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legatees  are  strangers  to  the  testator,  if  there  is  a  general  intention 
expressed  that  maintenance  is  to  be  provided  for  them  out  of  their 
legacies.  Also  where  a  fund  is  directed  to  be  at  once  set  apart 
from  the  rest  of  the  testator's  estate.  But  where  the  testator  has 
otherwise  provided  for  the  maintenance  of  his  infant  children,  they 
cannot  claim  interest  before  the  period  appointed  for  the  payment 
of  the  legacy.  The  doctrine  which  entitles  children  to  interest  by  " 
way  of  maintenance  will  not,  of  course,  extend  to  adults,  nor  as  a 
rule  to  infants  whose  parents  are  living,  unless  in  this  last  case  the 
testator  by  his  acts  has  evinced  an  intention  to  put  himself  in  the 
relationship  of  a  parent  to  that  infant  as  regards  the  providing  for 
it.     (See  Towy%  v.  Mansfield,) 

The  remarks  above  made  are,  however,  subject  to  the  provisions 
of  the  Conveyancing  Act,  1881,  s.  43,  as  to  maintenance,  which 
enacts,  that  where  property  is  held  by  trustees  for  an  infant  for 
life,  or  greater  interest,  whether  absolutely  or  contingently  on  his 
attaining  twenty-one,  or  on  the  occurrence  of  any  event  before  his 
attaining  that  age,  the  trustees  may  pay  the  parent  or  guardian  or 
apply  towards  the  infant's  maintenance  the  income  of  the  property, 
whether  there  is  any  other  fund  applicable  to  the  same  purpose  or 
any  person  bound  by  law  to  provide  for  the  infant's  maintenance 
or  not.  This  section  has  been  already  fully  commented  on  in 
connection  ^th  settlements.     (Ante^  Part  lY.  p.  338.) 

But  where  the  special  fund  nominated  by  the  testator  for  the 
maintenance  of  his  infant  child  is  insufficient,  and  the  legacy  . 
is  vested,  the  court  would  always  allow  maintenance,  even  though 
the  surplus  interest  was  directed  to  accumulate.  Further,  where 
the  legatee  is  a  stranger  to  the  testator  and  no  maintenance 
is  given,  and  there  is  a  limitation  over  to  others,  interest  will  be 
allowed  for  maintenance  if  those  others  consent.  And,  where 
there  is  no  limitation  over,  but  all  or  some  of  the  class  of  lega- 
tees must  absolutely  take  the  fund,  there,  as  all  have  an  equal 
chance  of  taking,  interest  will  be  allowed  for  maintenance,  if  the 
father  of  the  legatees  is  unable  to  support  them. 

Another  case  in  which  interest  is  payable  on  a  legacy  from  the 
testator's  death,  is  where  the  legacy  is  charged  on  land.  But  this 
is  not  the  case  if  it  is  charged  on  the  proceeds  of  the  sale  of  land 
directed  to  be  sold ;  here  interest  will  run  from  the  expiration  of 
one  year  from  the  testator's  death. 
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Annuities. — ^An  annuity  beginB  to  ran  from  the  death  of  the 
testator,  and  the  first  payment  is  due  one  year  after  his  death. 
But  if  it  IB  directed  to  he  paid  monthly  or  quarterly,  instalments 
^will  be  payable  at  the  end  of  the  first  month  or  quarter,  and 
80  on. 

If  the  testator  wishes  that  the  l^atee  should  receive  his  legacy 
free  from  legacy  duty,  you  should  take  car^  to  insert  a  declaration 
to  this  effect  in  the  will,  otherwise  the  legatee  will  have  to  pay 
such  duty.  If  the  gift  be  made  "  free  from  deduction,"  or  "  free 
from  expense,"  or  of  a  "  clear "  legacy  or  sum,  or  of  a  fund  to 
produce  a  ''clear  annual  sum,"  in  these  cases  the  duty  will  be 
payable  out  of  the  testator's  estate. 


X.  Several  Legacies  to  the  same  Person. 

When  a  testator  gives  two  legacies  to  the  same  person,  a  question 
may  arise  whether  such  legacies  are  cumulative  or  substitutionaL 
The  rules  on  tBis  point  are,  first,  that  legacies  of  equal  amount 
given  by  the  same  instrument  are  merely  repetitions,  unless  there 
is  an  apparent  intention  to  give  both.  Parol  evidence  will  be 
admitted  to  show  such  intention,  or  it  may  be  deduced  from  the 
wording  of  the  will  itself,  as  where  there  was  a  gift  to  trustees  on 
trust  to  pay  a  legacy  of  1,000/.  to  A.,  and  upon  "  further  "  trust  to 
pay  A.  1,000/.  But  if  the  legacies  are  not  equal,  the  legatee  is 
entitled  to  both.  If  the  legacies  are  given  by  two  different  instru- 
ments, e,  g.y  one  by  a  will,  and  another  by  a  codicil,  to  the  same 
person,  he  will  take  both,  whether  the  amounts  of  the  legacies  are 
equal  or  not,  unless  it  appear  that  the  gift  by  the  latter  instrument 
is  meant  to  be  substitutional.  Thus,  if  the  testator  in  the  codicil 
were  to  recite  that  he  has  not  time  to  alter  his  will,  the  legacies 
given  by  it  would  be  substitutional.  {Russell  v.  Dickson,)  And 
gifts  by  different  instruments,  if  they  are  of  the  same  amount,  and 
are  expressed  to  be  given  from  the  same  motive  or  for  the  same 
purpose,  are  substitutional,  not  cumulative.     {Benyon  v.  Benyon.) 

The  case  is  otherwise  if  the  gifts  are  not  of  the  same  amount, 
and  where  even  they  are  equal  in  amount  they  will  be  cumulative 
if  they  be  given  to  a  person  describing  him,  but  only  so  far  that 
the  description  is  a  mere  description,  and  not  a  ground  for  giving 
the  legacy.     Thus,  a  legacy  is  given  by  will  of  100/.  to  a  "  servant, 
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and  another  legacy  of  the  same  amount  to  the  same  person, 
describing  him  again  as  ^'my  servant,"  both  will  take  effect. 
(See  Wihon  y.  ffLeary.) 


XI.  Legacies  when  Tested  and  when  Contingent. 

There  will  be  but  few  oases  in  which  your  client  will  not  desire 
to  make  a  gift  or  devise  or  bequest  to  take  effect  on  the  happening 
of  some  future  event.  In  such  a  case,  he  may  wish  either  to  give 
the  beneficiary  a  present  interest  in  the  subject-matter  of  the  gift, 
but  to  postpone  the  enjoyment  or  possession  of  it  to  a  future  time, 
or  he  may  wish  to  postpone  the  taking  of  any  interest  at  all  therein 
until  the  future  time.  In  other  words,  he  may  wish  to  vest  the 
gift  at  once  with  a  postponement  of  the  payment  thereof,  or  he 
may  wish  to  postpone  the  actual  vesting  of  the  gift  itself.  In 
order  to  give  effect  to  his  wishes  it  wiU  be  necessary  for  you  to 
understand  the  rules  which  regulate  the  question  whether  a  legacy 
payable  at  a  future  time  is  vested  or  contingent.  Where  there  is 
an  express  direction  as  to  the  period  of  vesting,  nothing  will  vest 
before  the  appointed  time.  Where  there  is  no  such  express  direc- 
tion, the  courts  will  favour  the  construction  which  will  result  in  an 
early  vesting.  First,  as  to  the  rules  relating  to  real  estate.  A 
devise  to  A.  and  his  heirs,  if  or  when  he  attains  twenty-one,  is  con- 
tingent, and  he  takes  no  interest  till  he  attains  twenty-one.  But 
there  are  exceptions  to  this  rule,  and  such  a  devise  will  be  vested 
under  certain  circumstances.  Firstly,  this  will  be  the  case  when  there 
is  created  an  estate,  prior  to  A.'s,  to  some  third  person  either  for 
AJs  benefit  or  for  that  of  some  other  person,  to  endure  during  the 
minority.  (Borasian^s  Case.)  Secondly,  in  a  devise  to  A.  for  life, 
and  from  and  after  his  decease  to  B.,  if  he  shall  have  attained  the 
age  of  twenty-one,  B.  gets  a  vested  interest.  {Andrew  v.  Andrew.) 
Thirdly,  if  there  is  a  gift  over  on  the  death  under  twenty-one,  this 
fact  vrill  show  that  the  devisee  is  to  take  whatever  the  person 
claiming  imder  the  devise  over  is  not  entitled  to,  t. «.,  the  immediate 
interest,  and  the  devise  will  be  vested;  but  under  a  devise  of 
such  property  to  those  of  a  class  who  attain  twenty-one,  the  devise 
is  oontiogent,  and  even  though  preceded  by  a  life  estate ;  so  that 
if  none  of  the  dass  have  attained  twenty-one  at  the  death  of 
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the  tenant  for  life,  the  devise  overy  if  any,  irill  take  effect.  (See 
Fesfing  t.  Allen.)  And,  fourtUyy  if  there  is  a  gift  to  A.  for  life,  if 
she  shall  so  long  remain  nnmarried,  or  for  life  until  bankroptcj, 
followed  by  a  gift  over  on  marriage  or  bankruptcy,  the  re- 
mainder is  vested.  {Luxf&rd  v.  Clark;  and  see  UnderkiU  v. 
Roden,) 

In  cases  not  of  a  devise  of  land  but  of  money  charged  on  land, 
the  rule  is  that  if  the  legacy  is  given  at  twenty-one,  or  payable  at 
twenty-one,  and  the  person  does  not  attain  twenty-one,  the  legacy 
is  not  raiseable.  {Parker  v.  Hodgson.)  But  if  the  payment  is 
postponed,  not  from  circumstances  personal  to  the  legatee,  but  for 
the  convenience  of  the  estate,  as  where  there  is  a  preceding  life 
estate,  the  legacy  will  vest  before  the  time  for  payment  arrives  (see 
Etans  V.  Scott) ;  and  if  the  legatee  dies  during  the  continuance  of 
the  life  estate,  his  representatives  will  nevertheless  be  entitled  to 
the  legacy. 

As  to  legacies  of  personal  estate  not  charged  on  land.  If  there 
is  an  express  direction  as  to  the  period  of  vesting,  the  legatee 
will  take  no  interest  till  then,  imless-  the  meaning  of  the  wcxd 
'^vesting''  may  be  considered  to  be  equivalent  to  "payable." 
Thus,  where  there  is  a  gift  to  A.  to  be  vested  in  him  or  to  be  paid 
to  him  when  he  attains  twenty-one,  A.  will  take  an  immediate 
interest.  And  where  there  is  a  direction  to  pay  legacies  at  the 
death  of  the  tenant  for  life,  a  subsequent  direction  as  to  the  vest- 
ing at  twenty-one  will  not  make  the  legacies  contingent.  {Bameti 
V.  Bameti.) 

If  there  is  no  direction  as  to  the  time  of  vesting  the  following 
seem  to  be  the  rules : — ^When  there  is  a  dear  gift,  with  an  addi- 
tional direction  that  it  is  to  be  paid  when  the  legatee  attains  a 
given  age,  the  interest  will  be  vested,  the  payment  only  being  post- 
poned. But  if  the  gift  is  to  A.  when  he  shall  attain  a  certain  age, 
and  there  is  nothing  to  show  that  the  time  of  payment  is  not  an 
essential  condition  to  the  vesting  of  the  gift,  the  legacy  will  be 
contingent.  (See  Hansom  v.  Oraham.)  But  even  where  a  legacy 
would  on  the  wording  of  it  be  contingent,  it  may  be  construed  as 
vested,  if  such  seems  to  have  been  the  testator's  intention.  Thus,  if 
a  legacy  is  given  to  A.  when  he  attains  a  certain  age,  and  there  is 
at  the  same  time  a  gift  of  the  interest  to  A.  in  the  meantime^  or  a 
direction  to  apply  sudi  interest  or  any  part  thereof  for  his  mainten- 
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anoe,  or  if  the  legaoy  is  directed  to  be  immediately  separated  from 
the  rest  of  the  estate,  the  legaoy  will  vest  at  onoe.  (See  Hansoni 
Y.  Oraham,)  This  rule  will  aUo  apply  to  a  gift  to  a  class  of  per- 
sonSy  except  where  the  legaoy  is  charged  on  land,  or  where  the  gift 
is  to  a  class  and  the  attaining  of  twenty-one  is  a  part  of  the 
description  of  the  class,  as  where  it  is  to  "  such  of  my  children  who 
attain  twenty-one."  But  it  would  apply  if  the  members  of  the 
dass  were  designated  nominatim.  And  a  mere  discretionary  power 
to  trustees  to  apply  the  whole  or  any  part  of  the  income  for 
maintenance  is  not  within  the  rule.  {Leake  v.  RoUnsony  Re  Grim" 
shaw.)  And  where  a  fund  is  given  to  a  class  of  persons  at  a  given 
age,  with  a  direction  to  trustees  to  apply  the  income  thereof  for  the 
maintenance  of  the  members  of  the  class  generally,  not  confining 
the  direction  to  the  shares  of  each  particular  member,  this  will  not 
create  a  vested  interest  in  a  member  of  the  class  who  dies  under 
the  given  age.     {Be  Parker.) 

When,  however,  the  event  on  which  the  legacy  is  to  be  paid  is 
one  which  may  not  happen,  however  long  the  legatee  live,  as 
where  it  is  marriage,  &c.,  the  legacy  will  be  contingent.  Thus,  a 
gift  to  A.  to  be  paid  on  marriage  is  a  gift  upon  a  condition,  and  is 
contingent  {Atkins  v.  Hiscocks  ;  and  see  Taylor  v.  Lambert)^  unless 
interest  is  given  in  the  meantime.     {Booth  v.  Booth.) 

The  great  complexity  of  the  rules  relating  to  the  solution  of  the 
question.  Is  a  legacy  vested  or  contingent  P  prevents  us  from  giving 
you  any  fuUer  exposition  of  them  than  we  have  attempted  above, 
and  for  more  information  about  them  we  refer  you  to  the  leading 
case  of  Hansom  v.  Orahamy  and  the  notes  thereto  in  Tudor's 
Leading  Cases. 


Xn.  Legaciei  upon  Condition. 

The  next  point  with  regard  to  legacies  which  we  will  draw  your 
attention  to,  as  being  deserving  of  your  notice,  is  the  giving  of 
legacies  upon  conditions. 

If  the  condition  is  a  precedent  one,  t.  e.,  is  a  condition  which  is 
to  exist  or  be  performed  before  the  property  given  is  to  vest,  the 
court  will  favour  the  donee,  and  will  hold  the  gift  vested  upon 
a  substantial  eomplianoe  therewith;  but  if  it  is  a  subsequent 
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ocmdhiofn,  i.  e^  cme  npcm  wbich  an  estate  or  interest  giyen  is  to 
direst,  the  oomt  will  oonsbne  it  strictly,  liecanse  it  tends  to  defeat 
a  prerious  gift.  If  a  condition  precedent  is  impossible^  impolitic 
or  illegal,  the  result  will  be  different,  according  as  the  properly  is 
realty  or  personalty.  In  the  case  of  real  properiy,  the  properly 
will  not  vest  in  the  donee  nnless  the  condition  be  performed  (see 
Caldicfli  T.  Crt$s9fell) ;  bnt,  in  the  case  of  personalty,  the  gift  will 
take  effect,  notwithstanding  the  condition,  except  in  the  case  where 
a  condition  involves  no  physical  impossibility  {Robinson  v.  Wheel- 
Kright) ;  or  where  the  fulfilment  of  the  condition  was  the  sole 
motive  of  the  gift ;  or  where  the  impossibility  was  not  known  to 
the  testator  when  he  imposed  the  condition ;  or  where  the  con- 
dition, being  originally  possible,  has  sdbeeqnently  become  impossible 
by  the  act  of  Gbd.  And  in  both  cases,  if  the  condition  becomes 
impossible  by  the  act  of  the  testator,  the  gift  will  take  effect. 
{Gath  V.  Barton.)  If  the  condition  is  void,  as  being  a  malum  in 
«^,  the  whole  gift  is  void ;  whereas  if  it  is  merely  a  malum  quia 
prohibitum^  the  gift  will  be  absolnte. 

A  condition  inconsistent  with  or  repngnant  to  the  estate  or 
interest  given  is  void;  sach  wonld  be  the  case  with  a  condition 
annexed  to  an  absolute  devise  or  bequest  that,  if  the  donee  died 
intestate,  the  property  should  go  over  to  someone  else.  (See 
Bradley  v.  Peiroto.) 

As  to  conditions  subsequent,  if  the  condition  is  impossible  or 
illegal,  tbe  gift  will  remain  to  the  donee,  unless  there  is  a  gift 
over,  and  even  then  it  will  not  be  divested  if  the  condition  has 
become  impossible.  But  if  the  condition  is  good,  and  is  not 
performed,  it  will  work  a  forfeiture,  even  where  the  legatee  is 
unaware  of  the  existence  of  the  condition.  {Be  Hodges;  Astley  v. 
Earl  of  Essex.)  This  will  be  the  case  as  to  realty,  whether  there 
is  a  gift  over  or  not,  and  also  as  to  personalty,  subject  to  tins 
qualification,  that  there  are  some  conditions  (^.^.,  conditions  in 
partial  restraint  of  marriage)  which  will  be  held  in  'terrarem  only, 
and  void  unless  there  be  a  gift  over. 

Conditions  in  Restraint  of  Marriage. — The  conditions  which 
testators  are  most  in  the  habit  of  imposing  are  conditions  in 
restraint  of  marriage ;  conditions  restraining  alienation,  or  restrict- 
ing the  full  enjoyment  of  the  property  given;  and  conditions 
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inyolying  f orf eihire  of  a  gift  by  a  legatee  if  he  should  dispute  the 
wilL 

As  to  conditions  in  restraint  of  marriage,  you  should  consult  the 
leading  case  of  ScoH  y.  Tyler.  The  following  is  a  summary  of  the 
rules  laid  down  in  yarious  cases : — 

(A)   Where  the  Property  given  is  Land  or  a  Charge  thereon. 

(a)  A  limitation  till  marriage,  and  then  oyer,  is  good,  and  the 
gift  goes  oyer  on  marriage.     (See  Jonea  y.  Jones.) 

(b)  A  condition  in  genend  restraint  of  marriage,  whether 
precedent  or  subsequent,  is  bad,  as  opposed  to  public  policy,  tmless 
annexed  to  a  gift  to  a  widow  or  a  widower.    (See  Allen  y.  Jackson,) 

(c)  Where  land  is  given  subject  to  a  condition  precedent  of 
marriage,  with  the  consent  of  some  third  person,  the  consent  must 
be  procured  before  the  gift  can  yest,  and  whether  there  is  a  gift 
oyer  on  marriage  without  such  consent  or  not.  But  if  the  consent 
is  arbitrarily  withheld  by  the  third  person,  the  condition  will  be 
satisfied  by  marriage  without  his  consent. 

(d)  If  a  gift  is  subject  to  be  diyested  by  a  condition  subsequent 
on  marriage  without  consent,  a  breach  of  the  condition  will  diyest 
the  estate,  unless  the  condition  becomes  impossible  to  be  performed. 

(B)  As  to  Personalty. 

The  aboye  rules  (a)  and  (b)  as  to  real  property  apply  also  to 
personal  property. 

(c)  A  condition  precedent,  requiring  marriage  with  consent,  is 
satisfied  by  marriage  without  consent,  except  where  (1)  there  is  a 
distinct  gift  oyer ;  (2)  the  condition  is  directed  against  marriage 
under  a  certain  reasonable  age ;  (3)  the  legatee  takes  another 
legacy  on  the  breach  of  the  condition.     (See  Re  Brown.) 

(d)  A  condition  subsequent  directed  against  marriage  without 
consent  is  considered  in  terroreni,  and  the  donee  will  retain  the 
gift  though  he  marries  without  consent,  except  in  cases  just  men- 
tioned in  Bub-dause  (c). 

(C)  As  to  Realty  and  Personalty. 

A  condition  imposing  a  partial  restraint  on  marriage  only  is 
good,  e.g.y  a  gift  to  A,  on  condition  that  he  does  not  many  B.,  or 
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doeB  not  many  before  a  reasonable  age,  or  a  native  of  any  particular 
oountiy,  or  a  domestic  servant  {Jenner  y.  Turner)  ^  or  a  person  of 
a  partionlar  religion,  as  a  Papist  {Duggan  t.  K€Uey)y  or  a  Ghristian. 
{Hodg9on  ▼.  Halford.)  Bat  a  condition  which,  though  in  partial, 
will  probably  result  in  total,  restraint  of  marriage,  will  be  Yoid ;  as 
where  the  condition  is  that  the  legatee  shall  not  many  a  person 
who  has  not  freehold  property  of  the  annual  yalue  of  8,000/.  per 
annnm      {KeUy  Y.  Monk.) 

Condition  in  Restraint  of  Alienation, — A  general  condition  to  this 
effect  is  bad ;  but  a  limited  one,  e.  g.^  a  condition  not  to  sell  except 
to  certain  persons,  is  good.     {Be  Macleay.)    But  a  condition  not  to 
sell  except  to  one  person  is  bad.     {Attwater  v.  Atttcater.)    And  so 
is  a  condition  by  which  the  devisee  in  fee  is  compelled  before 
selling  or  leasing  the  property  to  offer  it  to  some  person  or  persons 
named  at  a  given  sum  or  at  a  stated  rent.     (See  Re  Roeher  ;  Roaher 
V.   Rosher,)     If   the    restriction  is  directed  to  the   restrainmg 
the  sale  of  property  for  a  limited  time,  not  offending  the  per- 
petuity rule,  it  is  good  if  there  is   a  gift  over.     {Renaud  v. 
Tourangeau.)     Conditions  of   this  nature  are    frequently  made 
use  of  where  annuities  are  given  by  wilL    For  the  gift  of  an 
annuiiy  vests  the  right  to  a  sum  equivaleut  to  the  capital  necessary 
to  produce  it  in  the  annuitant,  and  he  has  the  right  to  call  for  it, 
and  a  mere  statement  that  he  is  not  to  do  so  is  of  no  effect. 
{Stokee  v.  Cheek,)    And  again,  vhere  an  annuity  is  given  to  A.  for 
his  life,  a  gift  over  on  his  bankruptcy  is  equally  of  no  effect,    {ffuni 
FouUton  V.  Furber.)    The  only  way  to  exclude  the  annuitant  from 
any  claim  to  the  price  of  the  annuity  in  lieu  of  the  annuity  itself 
is  so  to  limit  it  that  it  will  be  determined  on  alienation  or  anticipa- 
tion.   Similarly,  life  interests  in  property  cannot  be  given  subject 
to  conditions  that  they  shall  not  be  alienated  (except  in  the  case  of 
a  gift  to  a  woman).    If  a  testator  wishes  to  confer  an  inalienable 
life  interest  on  a  donee,  he  must  limit  it  to  him  with  a  proviso  by 
way  of  conditional  limitation  for  cesser  on  his  attempting  to 
alienate  it,  in  which  case  the  interest  will  cease  even  though  there 
be  no  gift  over.    Thus,  the  interest  may  be  given  until  alienation 
or  bankruptcy,  or  it  may  be  limited  to  the  donee  for  life,  but  con- 
ditioned to  determine  on  his  attempting  to  alien  it,  or  on  his  bank- 
ruptcy.   A  testator  may  often  wish  that  the  interest  given  to 
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a  donee  may  on  his  becoming  bankrupt  be  applied  for  the  benefit 
of  the  family.  In  framing  a  gift  to  carry  ont  his  intentions  in 
tins  respect  you  will  have  to  bear  in  mind  that  the  strongest 
expression  by  a  testator  of  his  wish  that  the  donee  shall  have  the 
personal  and  exclusive  enjoyment  of  the  property  will  not  prevent 
it  devolving  on  his  trustee  in  bankruptcy.  {Brandon  v.  Robinson,) 
Nor  can  an  estate  in  lands  or  the  entire  interest  in  personalty,  as 
distinguished  from  the  owne):ship  of  the  income  thereof,  be  made 
liable  to  divestment,  even  on  alienation  or  bankruptcy,  and  no  gift 
can  be  made  to  a  person  with  a  continuing  interest  therein  after 
his  bankruptcy.  The  only  mode  in  which  the  testator's  iutention 
can  be  effected  is  to  give  the  property  to  trustees  with  a  discre- 
tionary power  either  to  give  or  withhold  it  as  they  think  proper. 
But  more  than  this,  you  should  take  care  that  the  discretion  given 
is  limited  so  that  it  may  not  be  exercised  in  favour  of  the  donee 
himself,  for  when  a  life  interest  is  given  over  on  bankruptcy  for 
the  maintenance  of  the  bankrupt  and  his  family,  the  trustee  in 
bankruptcy  will  be  entitled  to  one-half  that  income  {Rippon  v. 
Norton) ;  and  if  the  trustees  have  a  discretion  to  appoint  what 
amount  shall  be  applied  to  the  maintenance  of  the  bankrupt  and 
his  family,  an  inquiry  wiU  be  directed  as  to  how  much  ought  to 
be  applied  for  each,  and  what  would  have  been  taken  by  the  bank- 
rupt will  pass  to  his  trustee.  {Kearsky  v.  Woodcock.)  And 
even  where  the  trustees  have  the  power  to  apply  the  income  for 
the  benefit  of  the  bankrupt  or  his  family,  if  they  do  appoint  any  to 
the  bankrupt  it  goes  to  his  trustee  in  bankruptcy.    {Holmes  v.  Penny.) 

In  connection  with  these  kinds  of  restriction,  note  that  when 
property  is  given  over  on  alienation  by  the  donee  this  means  only 
voluntary  alienation,  not  hostile  bankruptcy  as  a  rule,  but  was  held 
to  include  liquidation  under  the  Bankruptcy  Act,  1869,  and,  where 
there  was  a  very  strong  intention  of  personal  benefit  to  the  legatee, 
it  was  held  to  include  even  bankruptcy.  {Cooper  v.  Wyatt,)  And 
when  property  is  given  over  on  bankruptcy,  this  will  include  a 
bankruptcy  taking  place  after  the  date  of  the  will  and  subsisting 
at  the  testator's  death,  and  even  one  the  proceedings  in  which 
commenced  before  the  date  of  the  will  and  subsisting  at  the  testa- 
tor's death.     {Trappes  v.  Meredith,) 

A  condition  not  to  dispute  the  will  is  valid,  and  will  be  effectual 
to  divest  the  property  from  the  donee ;  but  in  the  case  of  personalty 
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it  mizst  lie  accompanied  bj  a  gift  oTer  on  non-compliaiioe  witli  the 
eon*iitioii.  Bat  the  effect  of  sadt  a  condition  wQl  not  be  to  make 
an  inralid  gift  good ;  and  a  condition  not  to  institnte  legal  proceed- 
ings as  to  the  estate  and  effects  deriaed  is  too  general,  and  is  bad. 


IHL  Legacies  to  Creditors  and  Debtors. 

Another  point  which  joa  mnst  consider  is  the  consequences 
which  will  follow  the  giving  of  a  legacy  to  a  creditor  or  a  debtor 
of  the  testator.  The  gift  of  a  legacy  to  a  creditor,  equal  to  or 
greater  than  the  amount  of  the  debt,  will  be  deemed  to  be  given  in 
aitirfartion  of  the  debt,  but,  if  it  is  less  in  amoimt,  then  it  is  not 
a  satisfaction,  even  pro  tanto.  Nor,  again,  will  there  be  satisfaction 
when  the  legacy  consists  of  a  residuary  bequest,  or  of  something 
absolutely  different.  Thus,  the  gift  of  an  estate  will  not  satisfy  a 
pecuniary  debt.  And,  eyen  though  the  legacy  be  equal  to,  or 
greater  in  amount  than,  the  debt,  it  will  not  operate  to  satisfy  it 
where  it  is  expressly  payable  at  a  more  distant  time,  or  on  a  con* 
tingency,  or  for  a  specified  and  different  purpose,  or  if  the  mode  of 
payment  directed  makes  the  legacy  less  beneficial  than  the  debt. 
Further,  the  presomption  that  satisfaction  is  intended  will  be 
rebutted  if  there  is  a  direction  in  the  will  that  debts  and  legacies 
shall  be  paid.  {Chancey^s  case,)  For  the  general  rules  as  to  the 
satisfaction  of  debts  by  legacies,  we  must  refer  you  to  the  leading 
case  of  Ex  parte  Pye^  where  you  will  also  find  the  doctrine  relating 
to  the  satisfaction  of  legacies  by  portions  laid  down. 

A  legacy  to  a  debtor  of  the  testator  will  not  release  him  from  the 
necessity  of  paying  his  debt,  unless  evidence  is  forthcoming  to  show 
that  the  testator  intended  it  to  have  this  effect.  (See  Eden  y. 
Smyth.)  Therefore,  if  the  testator's  wish  is  to  release  the  debtor, 
be  should  expressly  state  that  he  forgives  or  releases  it. 

Legacies  to  Charities. — If  the  testator  wishes  to  give  a  legacy  to 
a  charity,  you  must  take  great  care  that  you  do  not  do  anything 
which  may  be  at  variance  with  the  Mortmain  Acts.  (See  ante, 
p.  11.)  And  when  a  general  gift  of  money  is  made  to  a  charity, 
you  should  supplement  it  with  a  direction  that  it  is  to  be  paid  out 
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of  that  part  of  the  estate  only  which  may  be  by  law  bequeathed  for 
charitable  purposes^  and  preferably  to  any  other  payment  thereout. 

XIV.  ProvisioiLB  for  the  Benefit  of  the  Testator's  Family. 

After  deyising  or  bequeathing  specific  and  general  legacies  the 
will  is  next  concerned  with  provisions  for  the  benefit  of  the 
testator's  family.  These  vary  so  greatly  with  the  state  of  the 
testator's  family  and  his  wishes  concerning  them  that  it  is  quite 
impossible  to  give  you  any  sketch  of  the  various  schemes  which 
may  be  adopted.  Tour  duty  as  a  solicitor  is  not  to  control  the 
testator's  wishes,  but  merely  to  put  them  into  clear  and  unmistake- 
able  language,  the  meaning  of  which  cannot  be  open  to  miscon- 
struction, and  to  take  care  that  he  does  not  in  his  disposition  of  his 
property  infringe  any  of  the  precepts  of  the  law.  In  taking  your 
instructions  from  him  you  must  accurately  ascertain  the  condition 
of  his  family  and  of  his  affairs  generally,  and  his  wishes  with 
regard  to  the  manner  in  which  his  property  is  to  be  divided  among 
those  he  desires  to  benefit.  In  most  cases  a  will  is  made  soon  after 
marriage  when  the  testator  has  a  wife  and  the  children  are  young, 
and  in  this  case  the  property  will  most  often  be  given  to  trustees 
to  be  converted  into  money,  with  a  power  to  them  to  postpone  such 
conversion,  and  a  direction  given  out  of  the  proceeds  to  pay  the 
testator's  debts  and  funeral  and  testamentary  expenses,  and  to 
invest  the  residue  (with  power  to  vary  the  investments),  and  to 
pay  the  income  to  the  wife  for  her  life,  and  after  her  death  to  stand 
possessed  of  the  trust  fimds  for  such  of  the  testator's  issue  as  she 
shall  appoint,  and  in  default  of  such  appointment  for  such  of  the 
issue  as  attain  twenty-one,  or  being  a  daughter  marry  under 
twenty-one.  Then  follow  the  trusts  in  default  of  any  child  attain- 
ing a  vested  interest  and  pointing  out  the  ultimate  destination  of 
the  property. 

Provisions  for  the  Testator^s  Children. — A  few  cautions  will  be 
necessary  in  framing  the  provisions  for  the  benefit  of  the  testator's 
children.  First,  it  must  be  remembered  that  advancements  may 
have  been  or  may  be  mside  to  them  by  the  testator  during  his  life- 
time, and  care  should  be  taken  not  to  leave  it  doubtful  whether  or 
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not  radi  adrmneementB  are  to  be  deducted  out  of  their  Bhares  in 
BQxh  cases.  The  court  faToms  this  kind  of  satiaf aotioiiy  bo  that 
where  there  is  a  portioii  aeeured  to  a  child  of  the  testator  payable 
at  his  death,  a  legaer  to  him  will  operate  in  complete  satisfaction 
of  it,  if  it  be  equal  to  or  greater  in  amount ;  and  if  it  be  less  in 
amonnt  it  will  go  in  satisfaction,  pro  tanto  (  Warren  v.  Warren) ;  and 
dight  differences  affecting  the  payment  of  the  legacy  and  the 
portion  will  not  operate  to  preyent  the  doctrine  of  satisfaction  from 
applying.  {HinchcUjTe  t.  HinchcUffeJ)  And  the  bequest  of  a  resi- 
due may  be  a  satisfaction  of  a  portion  either  in  toio  or  pro  tanto^ 
aooording  to  its  amount.  (See  Thynne  y.  Gkngall.)  But  this 
doctrine  of  satisfaction  is  only  applicable  when  the  testator  is  the 
father  of  or  stands  in  loco  parentis  to  the  legatee.  (See  Pottt/s  y. 
Mansfield.)  So  that  a  gift  by  will  of  a  residue  will  not  be  con. 
ndered  to  satisfy  a  coyenant  to  leaye  a  widow  a  certain  sum. 
(Detese  y.  Ponteft.) 

Again,  a  testator  who  has  left  a  legacy  to  lus  child  may,  after 
the  d^te  of  the  will,  adyance  a  sum  of  money  to  him,  as  upon  his 
marriage,  £c.  Here  the  adyancement  will  be  deemed  in  satisfac- 
tion of  the  legacy,  either  in  toto  or  pro  tanto^  as  the  amount  may 
be.  (Ex  parte  Pye ;  Pymm  y.  Lockyer.)  But  this  will  not  happen 
when  the  legacy  is  different  in  kind  from  the  adyancement,  as 
where  one  consbts  of  an  annuity,  and  the  other  of  a  gross  sum, 
and  eyen  when  they  are  both  of  the  same  description  of  property, 
but  the  gifts  are  made  with  different  purposes.  {Roome  y.  Roonie.) 
But  a  bequest  of  a  residue  will  be  adeemed  by  a  subsequent 
adyance  of  a  portion  either  wholly  or  in  part,  just  as  it  would  be 
in  the  case  of  a  legacy  of  a  fixed  amount.  (See  Stephenson  y. 
Masson»)  For  further  information  on  the  subject  of  the  satisfaction 
of  portions  by  legacies,  and  of  legacies  by  portions,  we  refer  you  to 
the  leading  case  of  Ux  parte  Pye. 

Testators  usually  treat  their  children  as  a  dass.  We  haye 
already  mentioned  the  rules  which  are  applicable  for  the  deter- 
mining at  what  period  the  members  of  a  class  are  to  be  ascertained 
{ante^  p.  437),  and  we  haye  also  discussed  the  question,  At  what 
period  do  contingent  gifts  become  yested  P  (Ante^  p.  457.)  And, 
as  we  haye  seen,  the  trustees  haye  power,  under  the  Conyeyancing 
Act,  1881,  to  apply  the  income  of  the  shares  of  children  towards 
their  maintenance.     (Ante^  p.  338.)     But,  in  the  absence  of  express 
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proYisioiiy  the  trustees  have  no  power  to  apply  any  part  of  the  trust 
fund  itself  towards  the  advanoement  in  the  world  of  the  children, 
without  the  sanction  of  the  court,  so  that  if  it  be  so  intended  an 
express  power  to  this  effect  must  be  given  to  them.  Such  a  power 
generally  authorizes  the  trustees  to  apply,  in  or  towards  the  ad- 
vancement in  the  world  of  the  children,  any  part  not  exceeding 
one-half  of  the  principal  of  their  respective  shares,  and  for  that 
purpose  to  raise,  by  mortgage  or  otherwise,  such  sum  as  they  may 
think  fit. 

Provision  should  be  made  to  meet  the  case  of  the  children  dying 
dnring  the  life  of  the  testator  (or  the  life  of  the  widow,  if  the 
vesting  of  the  shares  is  postponed  till  after  her  death)  and  leaving 
issue.    In  the  latter  case  there  will  be  of  course  a  lapse,  but  in  the 
former  the  33rd  section  of  the  Wills  Act  will,  in  some  cases,  pi^ 
vent  a  lapse.    But  this  section  does  not  apply  to  a  gift  to  a  class ; 
80  that  where  there  was  a  bequest  to  the  testator's  children  living  at 
Mb  decease,  and  one  child  died  during  his  lifetime  leaving  issue, 
it  was  held  that  his  representatives  took  nothing,  but  that  the 
other  children  alone  were  entitled.     {Ful/ord  v.  Ful/ord.)    Again, 
in  Stewart  v.  JoneSy  where  there  was  a  gift  to  the  testator's 
children,  now  bom  or   hereafter  to  be   bom,  and,  as  to  the 
share  to  which  each  daughter  should  become  entitled,  upon  trust 
for  her  separate  use  for  her  life,  and  after  her  death  for  her 
children,  and  one  qf  the  daughters  died  in  the  testator's  life- 
time leaving  children,  it  was  held  that  they  were  not  entitled. 
Care,  then,  should  be  taken  to  prevent  cases  of  this  sort  occurring, 
by  the  insertion  of  a  clause  that,  if  any  of  the  testator's  children 
who  attain  twenty-one,  or  marry  under  that  age,  should  die  in 
the  testator's  lifetime  leaving  a  child  who  may  survive  the  testator, 
then  the  fund  which  the  parent  would  have  taken,  had  he  lived  to 
acquire  a  vested  interest,  shall  be  held  by  the  trustees  for  such 
children.     Again,  you  must  note  that  the  33rd  section  of  the  Wills 
Act  does  not  apply  to  special  powers  of  appointment,  though 
it  does  apply  to  general  powers  of  appointment.    Thus,  if  the 
testator  has  a  power  to  appoint  a  sum  to  each  of  his  children  by 
will,  and  he  exercises  this  power,  and  one  of  his  children  dies  in 
his  lifetime  leaving  issue,  the  gift  to  him  will  nevertheless  lapse, 
for  the  Wills  Act  uses  the  words  ^'devise  and  bequeath,"  and 
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not  the  word  ^appoint."  (Holyland  v.  LewinJ)  Against  this, 
then,  joa  most  also  proyide  by  a  daose  giving  the  issue  of  suoh 
children  who  die  in  the  testator's  lifetime  the  share  their  father 
wordd  have  takeoi  nnder  the  appointment  had  he  survived  the 
testator. 

Giff4  over  on  Ikfitk. — When  a  will  contains  words  providing 
against  the  death  of  devisees  or  legatees,  a  question  often  arises 
whether  they  refer  to  the  death  of  the  devisee  or  legatee  in  the 
lifetime  of  the  testator,  or  to  death  at  any,  and  what,  subsequent 
period.  The  rules  on  this  point  are  laid  down  in  the  case  of 
Edwards  v.  Ed/cardsy  and  are  as  follows : — (1)  Where  there  is  a 
gift  to  A.,  and  if  he  shall  die  to  B.,  the  contingency  on  which  B. 
is  to  take  is  the  death  of  A.  in  the  lifetime   of  the  testator. 

(2)  Where  there  is  a  gift  to  A.,  and  if  he  shall  die  without 
children  to  S.,  the  contingency  has  reference  to  the  death  of  A. 

(3)  Where  there  is  a  gift  to  Z.  for  life,  with  remainder  to  A.,  and 
if  he  shall  die  to  B.,  the  contingency  has  reference  to  Z.,  the 
tenant  for  life.  (4)  Where  there  is  a  gift  to  Z.  for  life,  with 
remainder  to  A.,  and  if  he  shall  die  without  children  to  B.,  the 
contingency  has  reference  to  A.'s  death  at  any  time.  (See  Mahony 
V.  Burdett.) 

But  sometimes  words  referring  to  death  wUl  not  be  construed  as 
referring  to  death  in  the  testator's  lifetime,  ctnd  will  apply 
exclusively  to  death  after  his  decease.  Thus,  when  a  testator 
bequeaths  property  to  A.  for  life,  and  after  his  decease  to  his 
children,  and  provides  that  if  any  of  the  legatees  die  before  their 
legacies  become  payable,  then  the  legacy  of  each  so  dying  shall  go 
to  his  executors  and  administrators,  these  words  will  mean  dying 
in  the  interval  between  the  death  of  the  testator  and  the  death  of 
A,,  and  will  not  be  considered  as  disposing  of  the  legacies  failing 
by  lapse.     (See  Corbyn  v.  French.) 

Provimm  as  to  Lapse, — Provisions  intended  to  prevent  lapse 
when  there  is  a  gift  to  a  class  also  require  great  care  in  their 
treatment.  Thus,  where  a  testator  bequeathed  a  sum  of  money 
owing  to  him  by  A.  to  the  younger  children  of  A.,  to  remain  in 
A.'s  hands  till  the  children  were  capable  of  receiving  it,  the  legacy 
or  share  of  any  of  them  dying  before  such  time  to  go  to  the 
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surnvor  or  surviyors  of  them,  it  was  held  that  this  must  be 
construed  "  if  the  legatee  should  have  survived  the  testator,"  but  that 
where  the  legatee  died  in  the  lifetime  of  the  testator  as  nothing 
oould  vest  in  the  legatee,  so  neither  could  it  survive  from  him. 
{Rider  v.  Wager.)  There  are  many  conflicting  cases  on  this  subject; 
the  rule  seems  to  be  that  where  there  is  a  gift  to  children  living  at 
the  testator's  death,  with  a  direction  that  if  any  should  die  in  his 
lifetime,  his  issue  should  be  substituted  for  him,  and  take  his  legacy, 
all  the  children  living  at  the  date  of  the  will  must  be  taken  into 
account,  whether  they  die  in  the  testator's  lifetime  or  not ;  and  the 
issue  only  of  parents  who  were  alive  at  the  date  of  the  will  will 
take.  {Christopherson  v.  Nat/lor,)  But  if  there  is  a  gift  to 
children  living  at  a  definite  time,  and  a  distinct  gift  to  issue  of 
children  dying  before  that  time,  with  a  proviso  that  the  issue  shall 
only  take  the  parent's  share,  then,  though  no  children  dead  at  the  date 
of  the  will  would  take  a  share,  the  issue  of  such  children  would, 
there  being  a  distinct  gift  to  them.  It  is  important  to  bear  in 
mind  the  distinction  between  a  mere  substitution  of  issue  for  the 
parent,  and  a  distinct  gift  to  the  issue  in  event  of  the  parent  dying. 
A  substitutional  gift  must  be  distinguished  from  an  absolute  gift 
to  the  donee  for  life,  with  remainder  to  his  children,  for  in  the 
former  case,  the  substitutional  gift  will  take  effect  though  the 
original  donee  dies  before  the  testator.  Whereas,  in  the  latter 
case,  if  the  donee  dies  in  the  lifetime  of  the  testator,  the  whole  gift 
will  fail.  Thus,  where  there  is  a  gift  to  a  class  of  parents  with  a 
substitutional  gift  to  the  children  of  parents  dying  before  the 
period  of  distribution,  the  children  of  parents  who  die  after  the 
date  of  the  will,  and  before  the  testator,  will  take.  (See  Be 
Hoichkin.)  Again,  where  gifts  to  children  make  provision  for 
letting  in  the  issue  of  children  dying  before  a  specified  period, 
questions  have  arisen  whether  the  issue  will  take,  if  they  do  not 
outlive  the  prescribed  period  of  distribution.  It  has  been  held  that 
they  will  take,  though  they  do  not  outlive  such  period.  The  con- 
tingency attaching  to  the  gift  to  the  parents  does  not  attach  to 
that  to  their  issue,  and  they  accordingly  take  vested  interests ; 
e,  g.  if  there  is  a  bequest  to  A.  for  life,  then  "  to  such  of  my 
nephews  as  may  then  be  living  and  the  children  of  such  as  may 
then  be  dead,"  the  children  t^e  vested  interests  on  their  parents' 
deaths,  whether  they  survive  A.  or  not  {Martin  v.  Holgate)^  and 
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vked^er  thej  take  hy  origiiial  gift  to  ilieni  or  by  sabfltitation 
for  their  parents.  {R^  Merrirt.)  But  under  a  mere  sabfltitation 
of  ii^ae  for  a  parent,  the  cfaildien  onlj  of  those  who  sorviye  the 
parent  will  take.     (Rn^i/rey  t.  Hmmfrey^ 

In  HiTiTtTT^g  gifts  OTer  in  case  a  legatee  dies  before  his  legaejr 
is  payabley  the  following  roles  shonld  be  attended  to  by 
you: — 

(1)  Snch  a  gift  orer  will  take  effect  if  the  legatee  dies  in  the 
testator's  lifetime,  thongh  after  the  period  fixed  for  payment  {Re 
GaiUkrlf.^  or  if  he  dies  after  the  testator  but  before  such  period. 
(Rnmmel  t.  GiToic.)  If  no  time  is  fixed  for  the  payment,  the 
period  of  payment  will  be  referred  to  the  date  of  the  testator's 
death* 

(2)  If  there  is  a  gift  to  A.  for  life,  and  after  his  death  to  B. 
and  C,  and  a  gift  oyer  in  event  of  the  death  of  either  before  their 
leepectiTe  legacies  become  payable^  the  gift  over  will  take  effect  aa 
to  the  share  of  either  of  the  two  who  dies  before  A.  {Croitder  y. 
Stone.) 

(3)  If  there  is  a  gift  to  A.  for  life,  followed  by  a  gift  to  his 
children  at  twenty-one,  with  a  gift  oyer  on  death  before  the  legacy 
is  payable,  the  gift  oyer  will  take  effect,  as  regards  the  shares  of 
legatees  who  die  in  the  testator's  lifetime,  eyen  thongh  oyer  twenty- 
one  {Walker  y.  Main) ;  and  if  the  gift  is  to  A.  for  life,  and  then 
the  property  is  yested  in  his  children  to  be  divided  at  twenty-one, 
vnth  a  gift  over  if  any  die  before  their  shares  are  payable,  here 
''  payable "  will  mean  **  attaining  twenty-one,"  and  the  issue  of 
children  will  take  who  die  in  the  lifetime  of  A.,  but  oyer  twenty- 
one.     {Halifax  y.  Wilson,) 

But  where  there  is  a  gift  to  A.  for  life,  and  then  to  her  children, 
to  be  transferred  to  them  at  twenty-one,  and  if  any  die  before  their 
shares  are  payable,  leaving  issue,  to  such  issue,  and  if  any  die 
before  their  shares  are  payable  without  issue,  then  over,  here  the 
gift  over  will  be  good  on  the  death  of  a  legatee  during  the  life  of 
the  tenant  for  life,  though  they  may  have  attained  twenty-one,  for 
the  word  payable  in  its  &rdinary  sense  would  mean  payable  at  the 
death  of  A.,  and  there  ia  no  reason  for  altering  the  ordinaiy 
meaning,  since  the  issue  of  those  dying  before  their  shares  are 
payable  are  provided  for  imder  the  terms  of  the  gift.  {Be 
WiUmott) 
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In  providing  for  the  issue  of  nnbom  persons,  you  must  have  the 
peipetuity  rule  before  your  mind.  We  have  already  referred  to 
this  rule.  {Antey  pp.  333,  335.)  "We  will  here  merely  draw  your 
attention  to  one  or  two  points  which  have  been  decided  under  it. 
A  gift,  the  result  of  which  is  to  postpone  the  vesting  of  property 
for  more  than  twenty-one  years  after  the  testator's  death,  is  void, 
though  he  does  not  avail  himself  of  the  permitted  period  of  a  life 
or  lives  in  being  as  well.  If  the  vesting  of  a  grandchild's  share 
is  postponed  to  the  death  of  the  survivor  of  its  parents,  the  gift 
wlQ  be  too  remote,  for  a  child  of  the  testator  may  marry  a  person 
bom  after  the  testator's  death,  and  that  parent  may  be  the  sur- 
vivor. {Hodgson  v.  Ball.)  Where  one  part  of  an  entire  gift  does 
not,  but  the  other  does,  infringe  the  rule,  the  whole  gift  fails. 
Thus  it  will  be  in  case  of  a  gift  to  the  children  of  A.  and  the 
grandchildren  of  B.  a  living  person.  {Leake  v.  Robinson,)  But 
if  the  testator  expressly  cuts  the  gift  into  two  parts,  and  gives 
one  to  the  children  of  A.,  and  the  other  to  the  grandchildren  of  B., 
the  whole  gift  will  not  then  fail,  but  only  the  gift  to  the  grand- 
children of  B.     {Re  Moseley.) 

In  canying  out  instructions  to  direct  the  accumulation  of 
income  you  must  take  care  that  you  confine  such  accumulations 
to  one  of  the  periods  allowed  by  the  Thellusson  Act.  But  it 
IB  not  so  serious  a  matter  to  go  beyond  the  provisions  of  this 
statute  as  it  is  to  infringe  the  perpetuity  rule ;  for  a  direction  to 
accumulate  income  which  exceeds  the  authorized  period  is  not 
altogether  void,  but  only  void  as  to  the  excess.  (See  Griffiths  v. 
Vere.)  But  an  accumidation  which  prior  to  the  Thellusson  Act 
exceeded  the  limit  allowed  by  the  perpetuity  rule,  was  held  not 
to  be  set  up  by  that  act  so  as  to  be  valid  for  the  period  of  twenty- 
one  years.  (See  Boughton  v.  James.)  Accumulation  can  only  be 
directed  for  one  of  the  periods  named  in  the  act  {Wilson  v.  Wilson)^ 
and  the  act  applies  where  there  is  no  direction  to  accumulate,  but 
where  there  is  in  the  will  an  executory  gift  or  devise  of  such  a 
nature  that  accumulation  becomes  necessary  during  the  suspense  of 
vesting.     (See  Macdonald  v.  Brice.) 


ZV.  Duties  of  Executor  with  regard  to  Wasting  Property. 

When  personal  estate  or  the  residue  of  personal  estate  is  given 
to  any  person  for  life  with  a  remainder  over,  it  will  be  the  duty  of 
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die  exBcatocs  to  comat  into  money  any  part  thereof  which  oon- 
■fits  of  property  of  a  waetiiig  or  pemhable  nature.  (See  Howe 
T.  Durtmoafh.)  But  it  may  i^pear  that  the  intention  of  the 
testator  was,  that  the  tenant  for  life  should  enjoy  the  property  in 
9p^ie^  and  in  sudi  CMe  there  will  not  arise  the  neoessiiy  of  convert- 
ing. Sudi  an  intention  will  be  aigued  if,  for  instance,  there  is  a 
direction  (when  the  property  consists  of  leaseholds)  to  renew  them, 
and  keep  houses  thereon  in  repair ;  or  a  trust  to  seU  the  property 
on  the  death  of  the  tenant  for  life,  or  on  a  given  event,  or  not  to 
sell  without  the  direction  of  all  parties,  or  to  retain  any  portion  of 
the  estate  in  the  same  state  in  which  it  shall  he  at  the  testator's 
decease.  KGrty  t.  Siggert.)  And  there  is  no  necessity  to  convert 
the  property  when  it  is  given  tpecificaUy. 

Again,  a  similar  duty  to  convert  will  fall  on  the  executors  when 
there  is  a  gift  of  the  residue  of  the  estate  to  several  persons  in 
SQCcession.  The  burden  of  proof  is  in  every  case  upon  the  person 
who  says  the  rule  in  Howe  v.  Dartmouth  should  not  be  applied. 
{Macdonald  v.  Irvine.)  The  insertion  of  a  mere  power  or  dis- 
cretionary trust,  does  not  amount  to  an  indication  that  the  tenant 
for  life  is  to  enjoy  in  tpede.  (See  Porter  v.  Baddley ;  Grey  v- 
Siggers.)  By  neglecting  to  convert,  the  trustee  will  incur  a 
liability  for  any  loss  which  may  occur.  Thus,  if  by  the  terms  of 
the  will  the  trustees  were  authorized  to  invest  in  real  as  well  as 
government  securities,  they  will  be  liable  for  the  amount  which 
would  have  been  produced  by  a  conversion  at  the  end  of  a  year 
from  the  testator's  death,  with  interest  thereon  at  4  per  cent. 

If  they  were  bound  to  invest  in  the  3  per  cents,  only,  they  will 
be  liable  for  the  amount  which  would  have  been  produced  by  a 
conversion  and  investment  at  the  end  of  that  first  year,  with 
interest  at  3  per  cent,  from  that  time.  But  should  any  gain  arise 
the  beneficiaries  will  be  entitled  to  it,  and  as  between  the  tenant 
for  life  and  the  remainderman,  the  former  will  receive  such  interest 
as  he  would  have  received  if  the  conversion  and  investment  had 
been  made  at  the  end  of  the  first  year,  and  the  excess  of  the  income 
will  be  added  to  the  corpus  and  with  such  corpus  go  to  the  re- 
maindermen. 

When  residuary  property  is  directed  to  be  sold,  and  the  produce 
laid  out  in  government  or  reid  securities  for  the  benefit  of  A.  for 
life,  and  after  his  death  to  others,  and  no  direction  is  given  as  to 
the  accumulation  of  the  profits  accruing  before  conversion,  the 
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inoome  which  arises  from  such  part  of  the  residue  as,  at  the  time 
of  the  testator's  death,  was  invested  in  securities  of  the  same  nature 
as  those  which  are  directed  to  he  invested  in,  will  go  to  A.  from 
the  time  of  the  testator's  decease.  (Hetcitt  v.  Moms,)  But  as  to 
such  part  thereof  as  is  not  then  invested  upon  securities  of  the 
same  nature  as  those  directed,  the  income  thereof  during  the  first 
year  from  the  testator's  death  will  not  go  to  A.,  hut  he  will  only 
be  entitled  to  so  much  income  as  the  property  would  have  produced 
if  invested  according  to  the  will,  and  the  excess  income  will  he 
added  to  the  corpus  of  the  residue.  {Holgate  v.  Jennings ;  Dimes 
V.  Scott,)  The  tenant  for  life  of  a  residue  is  not  entitled  to  the 
income  of  such  part  of  the  testator's  estate  as  is  applied  in  pay- 
ment of  legacies,  during  the  period  which  intervenes  between  the 
testator's  death  and  the  time  when  such  legacies  are  actually  paid ; 
such  income  forms  part  of  the  corpus  of  the  residue.  {Holgate  v. 
Jennings.)  To  prevent  any  questions  arising  as  to  the  destination 
of  the  income  prior  to  the  conversion,  you  should,  in  every  case, 
authorize  the  executors  to  postpone  the  sale  and  conversion  as  may 
seem  fit  to  them,  and  direct  that  the  rents  and  profits  should,  from 
the  time  of  the  testator's  death,  go  to  the  same  person  and  in  the 
same  manner  as  the  income  of  the  proceeds  of  the  conversion  would 
be  applicable  if  the  conversion  had  been  made. 

In  connection  with  the  direction  to  sell  and  convert,  you  should 
not  include  copyholds  in  such  a  direction,  for  this  would  involve 
the  admittance  of  the  trustees  whenever  they  wished  to  sell,  and 
the  consequent  liability  to  pay  fines  and  fees  due  thereon.  It  is 
the  practice  to  give  them  a  mere  power  to  appoint  the  copyholds, 
and  when  an  appointment  is  made  by  them  to  a  purchaser,  he  is 
considered  as  coming  in  under  the  will,  and  the  necessity  of  the 
trustees  being  admitted  is  obviated.  {Holder  v.  Preston,)  But 
this  plan  can  only  be  adopted  when  it  is  intended  to  sell  at  an 
early  date,  for  the  lord  of  the  manor  can,  if  this  is  not  done,  seize 
the  land  quousque^  and  compel  the  legal  admittance  of  the  person 
entitled  to  the  legal  ownership. 

The  testator's  family  having  been  provided  for,  provision  may 
be  made  to  meet  the  event  of  there  not  being  any  issue  to  take. 
Sometimes  the  property  is  given  to  the  testator's  brothers  and 
sisters  and  the  children  living  at  the  testator's  death,  or  such  of 
them  as  have  died  during  his  lifetime,  equally  jt>«r  stirpes. 
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XVI.  Appomtment  of  OnardiasB. 


The  testator  may  also  wish  to  appoint  a  guardian  to  his  infant 
children.  This  he  can  do  by  virtue  of  12  Car.  2,  c-  24.  But 
the  power  given  by  this  act  does  not  extend  so  as  to  enable  the 
mother  to  appoint  a  guardian.  This  guardian  can  be  authorized 
to  appoint  a  new  guardian  to  act  when  he  dies.  {Re  Pamelh) 
But  the  act  does  not  enable  a  testator  to  appoint  a  guardian  to 
any  but  legitimate  children,  nor  to  children  married  at  their 
father's  death.  If  two  persons  are  appointed  guardians,  the  guar- 
dianship survives.     {Eijre  v.  Shafteshury.) 

ZVn.  Tnutees'  Powers  and  Clanses. 

With  regard  to  the  powers  to  be  given  to  the  trustees,  the 
observations  which  we  have  already  made  as  to  the  power  of  the 
trustees  of  marriage  settlements  will  apply  eqxuilly  to  trustees 
under  wills.  As  we  have  also  previously  remarked,  a  devise  of 
estates  vested  in  the  testator  as  a  trustee  or  mortgagee  will  now  be 
unnecessary,  and  in  fact  inoperative,  as  by  sect.  30  of  the  Ck)nvey- 
ancing  Act,  1881,  such  estates  become  vested  on  his  death  in  his 
personal  representative,  notwithstanding  any  testamentaiy  disposi- 
tion thereof.  This  section  has  been  held  to  apply  to  copyholds. 
{Be  Hughes,)  It  may  be  well,  however,  in  this  place  to  again 
call  your  attention  to  a  plan  which  has  been  suggested  by  high 
authority  (see  Wolstenholme  &  Turner's  Conveyancing  Acts),  by 
which  this  section  may  be  practically  evaded,  and  devises  of  trust 
and  mortgage  estates  made.  This  plan  is  for  the  testator  to  make 
A.  his  special  executor  of  his  trust  and  mortgage  estates,  while  B. 
is  made  his  general  executor.  For  our  part,  however,  with  great 
deference,  we  do  not  think  that  the  court  would  allow  such  a  plan 
to  be  effectual,  since  it  would  really  enable  a  devise  of  trust  and 
mortgage  estates,  which,  by  the  words  of  the  section  referred  to,  are 
to  vest  in  the  personal  representative  notwithatanding  any  devise. 

In  conclusion,  note  that  any  interest  undisposed  of  by  the  will, 
will,  if  realty,  pass  to  the  heir,  and,  if  personalty,  to  the  next  of  kin ; 
and  a  direction  that  a  certain  person  is  to  take  no  share  in  the 
estate  of  the  testator,  or  disinheriting  the  heir,  will  not  prevent  him 
from  taking  as  next  of  kin  or  heir.    If  realty  is  devised  to  a 
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trastee  on  trusts  which  fail,  and  there  is  no  heir,  the  trustee  formerly 
took  henefioially,  hut  now  the  equitable  interest  would  escheat 
under  the  Intestates  Act,  1884 ;  hut  in  the  case  of  chattels  real  or 
other  personalty,  the  crown,  and  not  the  trustee,  has  always  been 
and  is  still  entitled,  if  there  be  no  next  of  kin.  Unless  the  will 
shows  a  contrary  intention,  the  executor,  as  distinguished  from  a 
trustee,  will,  under  1  Will.  4,  c.  40,  hold  the  undisposed-of  residue 
for  the  benefit  of  the  next  of  kin,  but  if  there  are  no  next  of  kin 
he  will  be  entitled  to  it  in  his  own  right.  {Moose  v.  Chalk.)  But 
he  will  only  take  such  part  of  the  residue  as  the  testator  did  not 
attempt  to  dispose  of,  so  that  he  will  not  be  entitled  to  legacies 
which  have  lapsed,  nor  will  he  take  beneficially  if  expressly 
appointed  to  carry  out  the  trusts  of  the  will,  and  be  treated  as 
nndertaking  a  duty  and  not  receiving  a  benefit,  or  if  the  testator 
shows  an  intention  to  dispose  of  the  residue  though  he  has  not 
actually  done  so.     (See  Mence  y.  Mence.) 
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CHAPTER  I. 


PAKTKEBSmP  DEEDS. 


L  Wkat  Ctm^dMbm  a  Partnenhip. 

A  TAKurEmsBiT  is  a  oomlniiatioii  of  persons  for  the  purpose  of  cairy- 
ing  on  as  principals  a  common  nndertaking  for  the  common  profit. 
No  writing  is  neoessuy  to  constitute  the  leUtionship  of  partners, 
unless  the  objects  for  whidi  the  persons  have  associated  are  of  such 
a  nature  that  they  cannot  be  effected  within  a  year,  when  the 
contract  must  be  in  writing  under  the  fourth  section  of  the  Statute 
of  Frauds.    And  a  firm  may  not  consist  of  more  than  ten  members, 
when  the  business  is  a  banking  one,  or  of  more  than  twenty  in  the 
case  of  any  other  business,  unless  it  is  r^:istered  under  the  Companies 
Act,  1S62,  or  is  formed  under  the  provisions  of  some  other  act  of  par- 
liament, or  by  virtue  of  letters  patent,  or  charter  from  the  crown,  or 
is  a  mining  companysubject  to  the  jurisdiction  of  the  stannaries.  The 
mutual  participation  of  profit  and  loss  will  make  the  parties  partners 
as  among  themselves ;  but  the  mere  sharing  of  the  profits  of  a  oon- 
oem  wiU  be  eridencf  of  partnership,  strong,  but  not  conclusive  {Caz 
V.  Mickman)y  so  as  to  make  them  partners  so  far  as  their  liability  to 
third  persons  is  concerned.    This,  however,  must  be  taken  subject 
to  the  provisions  of  28  &  29  Yict  c.  86,  which,  inier  alia^  enacts  that 
the  advancement  of  money  by  way  of  loan  to  a  person  in  trade,  or 
about  to  engage  therein,  on  a  written  contract  that  the  lender  shall 
receive  a  rate  of  interest  varying  with  the  profits  or  a  share  of  the 
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profits,  shall  not  of  itself  make  the  lender  a  partner;  that  no 
contract  for  the  remuneration  of  a  servant  or  agent  of  a  person 
engaged  in  trade  by  a  share  in  the  profits  thereof,  shall  of  itself 
render  sach  servant  or  agent  responsible  as  a  partner  therein,  nor 
give  him  the  rights  of  a  partner ;  that  no  person  receiving  by 
-way  of  annuity  or  otherwise  a  portion  of  the  profits  of  a  business, 
in  consideration  of  the  sale  by  him  of  the  goodwill  of  such  business, 
is  by  reason  only  of  such  receipt  to  be  deemed  a  partner,  or  be 
subject  to  the  liabilities  of  the  person  carrying  on  such  business. 
But  if  such  person  becomes  bankrupt  the  lender  of  any  such  loan 
will  not  get  any  portion  of  his  principal,  or  of  the  profits  or  interest 
payable  thereon,  nor  will  the  vendor  of  the  goodwill  be  entitled  to 
recover  any  of  such  profits,  till  the  claims  of  all  the  other  creditors 
for  value  have  been  satisfied. 

In  cases  falling  within  this  statute,  the  sharing  by  A.  of  the 
profits  of  a  business  carried  on  by  B.  is  no  evidence  at  all  of  part- 
nership ;  but  in  other  cases,  if  A.  shares  the  profits  of  B.'s  business, 
such  sharing  will  be  primA  facie  evidence  that  A.  has  made  B.  his 
agent  to  carry  on  the  business  for  him,  and  if  the  court  considers 
that  the  evidence  of  agency  is  sufficiently  strong,  A.  becomes  liable 
as  partner.     (See  Cox  v.  Hickman  and  Walker  v.  Hirsh.) 

Further,  note  that  on  the  same  principle  a  person  may  make 
himself  liable  as  a  partner  of  a  firm  if  he  lends  his  name  and  credit 
to  it,  and  holds  himself  out  to  the  world  as  a  partner,  and  this 
though  he  may  not  have  any  interest  in  the  business  at  all.  (See 
Waugh  v.  Carver.)  And  a  person  who  does  not  appear  to  the 
world  as  a  partner,  but  is  a  "  dormant "  or  "  sleeping "  partner, 
will  be  liable,  although  he  may  not  have  been  known  to  have  been 
a  partner  by  the  person  who  seeks  to  make  him  liable  at  the 
time  the  obligation  by  the  firm  was  contracted.  {Whittle  v. 
Crowther,) 

n.  The  object  of  Partnership  Articles. 

A  partnership  may  be  looked  at  from  two  points  of  view :  the 
liabilities  of  it  to  the  outside  world,  and  the  rights  and  liabilities 
of  the  members  thereof  among  themselves.  It  is  with  the  object 
of  defining  these  latter  rights  and  liabilities  that  partnership  agree- 
ments are  entered  into.     The  liabilities  of  the  members  of  a  firm 
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to  outside  parties  cannot  be  altered  hj  any  agreement  between 
those  members  themselves,  and  any  agreement  they  may  enter  into 
controlling  them  will  not  bind  a  third  person  unless  it  is  brought 
to  his  knowledge. 

As  regards  the  outside  world,  the  law  is  that  one  partner  is  the 
accredited  agent  of  his  co-partners,  and  has  full  authority  to  bind 
them  as  well  as  himself  by  any  contract  he  may  ent^r  into,  so  long 
as  it  is  within  the  ordinary  course  of  the  firm's  business,  and  the 
person  with  whom  he  deals  acts  bond  fide  and  in  ignorance  of  any 
clause  in  the  partnership  articles  restricting  the  partner  from 
dealing  with  him.  But  the  contract  to  bind  the  oo-partners  must 
be  strictly  within  the  scope  of  the  business  carried  on  by  the  firm. 
Thus,  one  partner  cannot  bind  the  others  by  issuing  bills  or  notes 
in  the  firm's  name,  unless  bill  transactions  form  part  of  the  ordi- 
nary business  for  which  the  partnership  was  constituted ;  so  that 
while  a  partner  in  an  ordinary  mercantile  firm  can  bind  the  firm 
by  bill,  one  member  of  a  firm  of  solicitors  or  of  farmers  could  not 
do  so,  the  issuing  of  bills  not  being  within  the  ordinary  scope  of 
the  latter  businesses.  And,  again,  the  other  partners  will  be  liable 
for  the  fraud  of  one  of  their  co-partners  if  it  is  committed  in  any 
matter  relating  to  the  business  they  jointly  carry  on.  (See  Willett 
V.  Chambers  and  Cleather  v.  Ttcisden.)  For  further  information  on 
this  subject  you  should  refer  to  the  leading  case  of  Waugh  v.  Carter. 
It  does  not  come  within  the  scope  of  our  remarks,  for,  as  we 
said  before,  the  liabilities  of  the  partners,  quoad  third  parties, 
cannot  be  altered  or  affected  in  any  way  by  the  partnership 
articles. 

The  object,  then,  of  partnership  agreements  is  generally  to 
define  the  rights  and  liabilities  of  the  partners  among  themselves. 
In  drafting  them  you  will  require  not  only  legal  knowledge  but 
also  considerable  administrative  skill,  for  they  are  intended  to  deal 
not  merely  with  the  legal  position  of  the  partners  to  one  another, 
but  also  to  serve  "  as  a  code  of  directions  to  them,  to  which  they 
may  refer  as  a  guide  in  all  their  transactions,  and  upon  which  they 
may  settle  among  themselves  differences  which  may  arise  without 
recourse  to  the  court."     (lindley  on  Partnership.) 
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in.  Who  may  be  Partners. 

As  to  the  parties  to  the  agreement,  an  infant  may  be  a  partner, 
bat  the  oontraot  will  not  be  binding  on  him,  and  he  may  avoid 
it  on  his  coming  of  age,  if  he  takes  steps  to  do  so  within  a  reason- 
able  time  thereafter;  but  he  is  a  very  undesirable  person  for  a 
partner,  as  his  acts,  though  they  bind  the  firm,  will  not  bind  himself 
personally.  A  married  woman  is  now  quite  competent  to  be  a 
partner,  though  it  does  not  seem  very  clear  how  far  she  has  the 
light  to  neglect  her  domestic  duties,  and  her  duties  towards  her 
husband,  for  the  counter  or  desk. 


17.  TTsual  Provisions  of  Partnership  Artioles* 

The  articles  are  concerned,  in  the  first  place,  with  stating  the 
nature  of  the  business,  the  duration  of  the  term  for  which  the  part- 
nership is  to  subsist,  the  style  or  name  under  which  it  is  to  be 
earned  on,  and  the  premises  where  the  bui^iness  is  to  be  transacted. 
Then  come  provisions  dealing  with  the  manner  in  which  the  capital 
to  be  employed  is  to  be  provided,  defining  the  shares  to  be  brought 
in  by  each  partner,  and  regulating  the  manner  in  which  the  profits 
are  to  be  shared,  and  the  losses  and  expenses  borne,  empowering 
the  partners  to  draw  sums  of  money  for  present  needs  from  time 
to  time,  stipulating  for  the  keeping  of  books  of  accoimt,  and  gene- 
rally defining  what  powers  each  individual  member  of  the  firm 
shall  have,  and  what  duties  shall  be  incumbent  upon  him  in  the 
management  of  the  business.  Provisions  are  then  made  for  the 
taking  of  annual  accounts.  Then  follow  clauses  indicating  what 
is  to  be  the  effect  of  the  death  of  a  partner,  or  the  dissolution  of 
the  firm  from  any  other  cause,  and  what  are  to  be  the  rights  of  the 
partners  among  themselves  on  the  occurrence  of  such  an  event, 
provisions  for  continuance  of  the  business  by  the  remaining  partners, 
and  for  the  adjustment  of  accounts  with  the  representatives  of  the 
deceased,  or  with  the  retiring  partner,  and  the  articles  generally 
conclude  with  a  clause  providing  for  the  settlement  of  difiSoulties 
and  differences  between  the  partners  by  reference  to  arbitration. 
We  must  now  examine  the  provisions  somewhat  more  in  detail. 


4^J  TAXI  n. — soxx  MUcsiXAinouB  sunntcis. 


XztMrf  CM  /  Srrr*f  ef  B'  rt»«cf. — ^You  should  be  careful  to  state 
rlj  vLiT  is  to  be  the  nature  and  the  scope  of  the  proposed 
basneas;  {jt  tcq  moft  remember  that  the  power  of  one  partner 
to  bind  his  co-partneis  extends  to  all  the  engagements  he  enters 
into  within  tzie  ordinazT  scope  of  the  bosiness;  so  that  if  this  is  left 
doubtful,  ^^3.^^^  >^d  unlimited  powers  will  be  placed  in  the  hands 
of  one  membia'  of  the  firm.  If  no  time  for  the  commencement  of  the 
pa^tne^^h:p  is  n.ime»i,  it  will  be  deemed  to  haye  commenced  as  from 
the  date  of  the  aiti?lesw 


Ltngtk  of  Term. — A  time  should  also  be  fixed  for  the  termination 
of  the  partnership.  It  is  not  adTisable  to  haye  a  veiy  long  term, 
because  it  mar  happen  that  cxrcumstanoes  may  arise  which,  while 
they  do  not  in  law  afford  a  ground  for  dissolution,  neyertheless 
make  it  desirable  that  the  parties  should  discontinue  to  cany  on 
business  in  co-partnership  ;  and  again,  it  is  not  desirable  to  have 
too  short  a  time,  as  it  will  not  allow  sufficient  time  for  the  partners 
to  settle  down  to  work  in  harmony.  The  term  of  ten  years  is 
generally  adopted  in  practice,  though  of  course  the  length  of  the 
term  is  a  matter  in  which  the  parties  must  suit  themselves,  and 
which  will  depend  to  a  large  extent  on  the  nature  of  the  proposed 
budness.  The  effect  of  fixing  a  definite  term  during  whidi  the 
partnership  is  to  last  is,  that  it  prevents  any  one  partner  exerdsing 
the  right,  which  he  would  otherwise  have,  of  determining  the  term 
at  wilL  {Peacock  v.  Peacock.)  But  even  when  a  term  is  fixed 
there  are  certain  circumstances  which  will  have  the  legal  effect  of 
dissolving  the  partnership.  Of  these  we  shall  treat  in  a  subse* 
quent  portion  of  this  chapter. 

Provmotis  as  to  one  Partner  Retiring. — Sometimes  a  right  to  retire 
is  given  to  each  partner.  In^  this  case  it  will  be  the  function  of 
the  articles  to  declare  upon  what  terms  he  shall  exercise  that  right. 
It  is  sometimes  stipulated  that  he  shall  not  have  the  right  to  retire 
before  a  certain  time,  and  that  he  shall  give  a  specified  length  of 
notice  before  doing  so,  and  that  the  other  partners  shall  in  such 
case  have  the  right  to  purchase  his  share  under  certain  limitations. 
Provision  will  also  be  made  for  the  fixing  of  the  value  of  the 
retiring  partner's  share,  and  it  may  be  stipulated  that  it  is  to  be 
valued  with  reference  to  the  last  annual  stock-taking,  or  that  it 
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fihall  be  ascertained  by  a  valuation,  and  it  should  declare  whether  or 
not  the  value  of  the  goodwill  is  to  be  taken  into  account  in  deter- 
mining how  much  the  retiring  partner  is  entitled  to.  And  where 
it  is  thought  desirable,  clauses  should  be  inserted  prohibiting  the 
retiring  partner  from  carrying  on  a  business  similar  to  that  carried 
on  by  the  firm  within  a  certain  radius,  and  that  if  he  starts  busi- 
ness outside  that  radius  he  will  not  solicit  custom  from  the  firm's 
customers.  {Pearson  v.  Pearson.)  It  may  be  arranged  that  the 
retiring  partner's  capital  shall  be  paid  out  to  him  in  a  lump  sum 
or  by  instalments,  or  that  it  shall  remain  as  a  loan  to  the  fiim  for 
a  certain  term,  and  in  the  two  last  cases  it  should  be  shown  what 
security  is  to  be  given  to  the  owner  for  the  payment  of  his  capital. 

Determination  of  the  Partnership  by  Notice. — Sometimes,  too,  a 
power  may  be  given  to  any  member  of  the  partnership  to  deter- 
mine it  by  a  notice,  if  it  appears,  upon  any  taking  of  accounts,  that 
after  the  payment  to  each  partner  of  interest  on  the  amount 
of  his  capital  invested  in  the  business,  the  concern  has  been 
carried  on  at  a  loss.  Again,  it  may  be  provided  that  if  any 
partner  commits  a  wilful  breach  of  any  of  the  stipulations  of  the 
articles,  the  other  partners  shall  have  power  to  expel  him  from  the 
firm.  But  provisions  of  this  nature  should  be  guarded  by  clauses 
that  the  expulsion  should  only  take  place  after  notice  given,  and 
that  such  notice  should  be  given  within  a  limited  time  after  the 
committals  of  the  breach,  and  it  should  be  provided  that  if  a  ques- 
tion should  arise  as  to  whether  any  occasion  has  arisen  justifying 
the  exercise  of  the  power  to  expel,  such  question  should  be  settled 
by  arbitration.  It  is  doubtful  if  it  is  expedient  to  expel  a  partner 
under  such  a  clause  without  giving  the  offending  member  an 
opportunity  of  explaining  his  conduct  (see  Stewart  v.  Oladstone)^ 
unless  it  is  so  framed  as  to  enable  an  expulsion  to  be  made 
without  assigning  any  reasons  at  all  therefor.  (See  liussel  v. 
BusseL) 

Provisions  as  to  Death  or  Bankruptcy^  8fc. — Even  though  it  is 
stipulated  that  the  partnership  shall  continue  for  a  certain  term, 
the  death  or  bankruptcy  of  any  member  will  put  an  end  to  it. 
So,  also,  will  the  taking  of  the  share  of  a  member  in  execution 
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under  9^fi.fa.^  or  the  ooourrenoe  of  some  event  which  renders  the 
partnership  illegal. 

Dissolution  of  a  Partnership  in  Equity. — ^There  are  certain  ooonr* 
renoes  which,  though  they  do  not  of  themselyes  operate  to  dissolve 
the  partnership,  will  yet  afford  a  ground  to  the  Chancery  Division 
for  decreeing  a  dissolution  hef ore  the  legal  termination  of  the  term. 
The  court  will  decree  sudi  dissolution  where  the  partnership  has 
originated  in  fraud,  where  there  are  continual  breaches  of  the 
articles,  or  where  there  is  gross  misconduct  of  any  of  the  partners 
in  a  partnership  matter,  where  there  is  permanent  and  wilful 
neglect  of  business,  where  there  is  a  disagreement  among  the 
partners  of  so  serious  a  nature  that  it  is  impossible  to  carry  on 
the  busiuess  profitably,  or  where  a  partner,  whose  skill  is  indis- 
pensable, becomes  permanently  insane.     Formerly,  the  marriage 
of  A/ente  sok  partner  operated,  per  se^  to  put  an  end  to  a  partner- 
ship ;  but  this  would  appear  to  be  no  longer  so,  owing  to  the  pro- 
visions of  the  Married  Women's  Property  Act,  1882.     Such  a 
marriage  would,  however,  apparently  be  a  ground  for  a  dissolution 
by  a  decree  of  the  Chancery  Division.    If  it  is  wished  that  any 
portion  of  the  partners  should  have  the  power  to  continue  carrying 
on  the  same  business  after  the  taking  place  of  some  event,  which 
has  the  effect  of  dissolving  it,  provision  should  be  made  to  that 
effect ;  and  it  must  be  stated  what  is  to  be  done  with  the  share  of 
the  person  or  persons  who  cease  to  be  partners.     It  is  generally 
stipulated  that  the  share  shall  be  sold  to  the  remaining  partners, 
who  shall  thereupon  take  upon  themselves  all  the  partnership  debts 
and  liabilities,  and  have  liberty  to  carry  on  the  business.     The 
value  of  the  shares  of  the  outgoing  partners  may  be  directed  to  be 
asoertained  by  reference  to  the  last  annual  stock-taking  or  by  a 
valuation. 

Special  Provisions  necessary  when  an  old  Business  is  taken  over.-^ 
Partnership  articles  may  be  required  either  on  the  occasion  of  two 
or  more  persons  entermg  into  a  partnership  to  cany  on  a  new  or 
original  business,  or  of  the  taking  over  of  an  old  or  established 
business  by  new  persons,  or  by  a  new  person  or* persons,  in  con- 
junction with  the  old  partners  or  some  of  them.  In  the  former 
case  there  will,  of  course,  be  no  existing  debts ;  but  in  the  latter 
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there  may,  and  probably  will,  be  debts  and  liabilities  outstanding 
on  the  part  of  the  old  firm.  The  law  as  to  the  position  of  the 
incoming  partners,  with  reference  to  the  liabilities  of  the  old  firm, 
is  that  they  are  not  answerable  for  any  of  the  debts  of  the  old  firm 
contracted  before  the  period  of  their  admission,  and  no  agreement 
with  regard  to  such  debts  entered  into  by  them  with  the  old  firm 
will  give  the  creditors  the  right  to  look  to  them  for  payment,  nor 
will  any  undertaking  have  such  effect  unless  it  be  one  made  with 
the  creditors  themselves.  The  arrangements  made  between  the 
old  and  the  new  firm  may  be  that  the  stock  in  trade,  and  generally 
all  the  assets  of  the  old  firm,  shall  be  transferred  to  the  new  firm 
subject  to  the  liabilities.  The  latter  will  be  estimated  and  their 
amount  deducted  from  the  estimated  value  of  the  assets,  and  the 
amount  so  arrived  at  will  be  treated  in  the  partnership  articles  as 
the  capital  brought  in  by  the  members  of  the  old  firm.  Another 
plan  sometimes  adopted  is  to  wind  up  the  old  firm  altogether,  and 
the  old  partners  will  contribute  their  capital  to  the  new  firm  just 
ae  if  they  were  persons  entering  into  an  original  partnership.  As 
it  may  be  some  time  before  the  affairs  of  the  old  finn  can  be  wound 
up,  and  the  amounts  due  to  the  members  thereof  ascertained,  they 
may,  instead  of  paying  their  capital  down  at  once,  covenant  in  the 
articles  to  bring  in  specified  amounts  on  fixed  dates  so  as  to  allow 
time  for  the  realization.  The  articles  generally  state  what  the 
capital  is  to  consist  of,  and  provide  that  it  shall  be  employed  in  the 
business.  It  is  also  provided,  in  cases  where  the  partners  do  not 
contribute  the  capital  in  equal  shares,  and  it  is  not  intended  that 
they  shall  share  the  profits  equally,  that  each  partner  shall  receive 
interest  at  a  fixed  rate  on  the  share  of  capital  brought  in  by  him, 
and  that  any  advances  made  to  the  firm  by  him,  with  the  consent 
of  the  firm,  beyond  the  amount  agreed  to  be  brought  in  by  him, 
shall  be  considered  to  be  a  debt  due  from  the  firm  to  him,  and 
shall  bear  interest.  In  the  absence  of  provision  to  the  contraiy, 
partners  will  not  be  entitled  to  interest  on  capital,  unless  it  has 
been  the  usual  course  of  dealing  among  them  to  allow  interest. 
{Cooke  V.  JBenbow.) 

Provision  as  to  sharing  of  Profits, — In  the  absence  of  stipulation, 
the  partners  are  entitled  to  share  profits  equally,  though  their 
shares  in  the  capital  may  be  unequal  {Peacock  v.  Peacock) ;  so  that 
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where  it  is  intended  that  they  shall  take  shares  therein  propor- 
tionate to  the  amount  of  their  respectiye  shares  in  the  capital,  this 
should  be  expressly  provided  for. 

Pron'stons  as  to  Expemes. — ^Provisions  are  then  made  for  the 
bearing  of  expenses  and  of  losses  incurred  in  carrying  on  the  business, 
and  it  is  generally  provided  that  they  shall  be  borne  in  the  first 
instance  by  the  earnings  of  the  business,  and  if  these  are  insuffi- 
cient, then  by  the  partners  rateably  in  proportion  to  their  respec- 
tive shares  in  the  profits.  To  provide  for  the  immediate  and 
personal  expenses  of  the  partners,  each  member  is  generally  allowed 
to  draw  out  of  the  partnership  cash  on  account  of  his  share  of 
profits  for  the  current  year,  and  the  amount  which  each  shall  be  at 
liberty  to  draw  is  specified.  It  is  provided  also,  that  if  the  sums 
drawn  out  from  time  to  time  by  any  partner  in  any  one  year 
exceed  his  share  of  the  profits  for  that  year,  the  excess  shall  be 
refunded  by  him. 

Provisions  are  then  made  that  proper  books  of  account  shall  be 
kept,  and  all  transactions  entered  therein. 

Status  and  Powers  of  each  Partner. — Then  follow  clauses  deter- 
mining the  personal  status  of  each  partner  and  regulating  his 
powers.  In  the  absence  of  any  such  provision,  each  partner  has 
the  right  to  take  part  in  the  management  of  the  business.  (See 
Rotce  V.  Wood.)  Sometimes  all  the  partners  are  required  to  devote 
their  time  and  attention  to  the  business ;  sometimes  one  or  more  of 
them  is  exempted  from  attending  to  it,  or  is  required  to  devote  his 
labours  to  one  or  more  particular  branch  or  branches  of  it,  and  the 
members  generally  are  often  precluded  from  carrying  on  any  other 
business.  Each  partner  is  required  to  be  faithful  to  his  fellows  in 
all  transactions,  and  to  furnish  correct  accounts  and  statements  of 
all  such  transactions,  not  to  employ  the  effects  of  the  fiim,  except 
in  the  business,  nor  to  do  anything  whereby  the  same  or  his  interest 
in  the  same  may  be  taken  in  execution  for  private  debts,  nor  to 
become  bail  for  any  person,  nor  to  discharge  any  servant  of  the 
firm  without  the  consent  of  the  partners,  except  for  flagrant  mis- 
conduct ;  not  to  lend  money  nor  deliver  on  credit  any  goods  of  the 
firm  to  any  person  whom  the  other  partners  shall  by  notice  in 
writing  have  forbidden  him  to  trust,  nor  to  release  or  compound 
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any  debt  owing  to  the  finn,  except  with  the  oonsent  in  writing  of 
the  other  partners. 

The  taking  of  Accounts. — Then  come  the  stipulations  as  to  the 
taking  of  yearly  accounts.  These  generally  provide  that  an 
account  shall  be  taken  on  the  31st  of  December  of  every  year, 
for  the  year  ending  upon  that  date,  of  the  stock  in  trade,  credits, 
property  and  effects,  debts  and  liabilities  of  the  firm,  that  the 
account  shall  be  entered  in  as  many  books  as  there  are  partners, 
and  that  each  book  shall  be  signed  by  each  partner,  and  retained 
by  him,  and  that  he  shall  be  then  bound  by  that  account.  But 
provision  is  made  for  the  reopening  of  the  account  if  any  manifest 
error  is  found  therein  within  a  limited  time  after  the  signature. 
In  spite  of  such  a  provision,  however,  a  partner  will  not  be  bound 
by  an  account  which  he  has  been  induced  to  sign  by  fraud  or  mis- 
representation, and  he  can  always  have  it  reopened  on  these 
grounds  by  application  to  the  Chancery  Division. 

On  the  termination  of  the  partnership  term  by  the  effluxion  of 
time,  it  is  usual  to  provide  that  the  assets  shall  be  realized,  and  the 
proceeds  applied  first  in  the  discharge  of  the  liabilities  of  the  firm, 
and  then  in  payment  to  each  partner  of  the  capital  brought  in  by 
him  with  interest,  and  then  the  surplus  is  to  be  divided  among  the 
partners  rateably  in  proportion  to  their  shares  in  the  profits. 

Provision  as  to  Death  of  one  Partner, — The  provisions  to  meet  the 
event  of  the  death  of  a  partner  (which  operates  at  law  to  dissolve 
the  partnership),  are  generally  very  similar  to  those  made  to  meet 
the  case  of  the  retirement  of  a  partner.  (See  ante,  p.  480.)  Pro- 
visions are  made  for  the  taking  over  of  his  share  by  the  survivors, 
and  for  the  payment  out  to  his  representatives  of  his  capital  in  a 
lump  sum,  or  by  instalments,  or  that  it  shall  remain  as  a  loan  to 
the  firm  for  a  fixed  time,  and  also  as  to  the  manner  in  which  the 
value  of  thQ  share  in  the  profits  is  to  be  ascertained.  (See  ante^ 
p.  481.)  Note  that  in  the  absence  of  any  stipulation,  upon  a 
dissolution,  each  partner  has  the  right  to  require  that  the  whole 
partnership  assets  shall  be  realised  by  sale ;  but  this  right  will  not  be 
allowed  to  be  exercised  if  it  would  unduly  injure  the  other  parties 
interested ;  and  that  the  right  to  wind  up  the  affairs  of  the  firm  is 
personal  to  the  members,  and  cannot  be  exercised  by  the  executors 
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of  a  deoeased  partner,  or  the  trostee  in  bankruptoj  of  a  bankropt 
partner. 

Power  for  Mqfotnti/  of  Partners  to  act. — ^Further,  it  is  frequently 
provided  that  all  questions  as  to  the  conduct  and  management  of 
affairs,  including  the  employment  and  dismissal  of  servants,  and 
the  giving  of  credit,  and  the  compounding  of  debts  shall  be  deter- 
mined by  a  majority  of  the  partners. 

Arbitration  Clause. — ^The  articles  generally  conclude  with  a  dause 
providing  that  all  differences  arising  among  the  partners,  as  to  the 
construction  of  the  articles  or  as  to  any  division,  act,  or  thing  to  be 
made  or  done  in  pursuance  of  its  terms,  or  as  to  any  other  matter 
relating  to  the  partnership,  shall  be  referred  to  arbitrators,  one  to 
be  appointed  by  each  of  the  parties  in  difference,  or  to  an  umpire 
chosen  by  the  arbitrators  before  entering  on  the  consideration  of 
the  matters  referred  to  them ;  and  that  every  such  reference  shall 
be  deemed  an  arbitration  within  the  Common  Law  Procedure  Act, 
1854,  and  be  subject  to  the  provisions  to  arbitration  therein  con- 
tained. It  should  be  provided  that  the  articles  themselves  should 
be  deemed  a  submission  to  the  award,  and  that  the  submission  may 
be  made  a  rule  of  court.  The  effect  of  so  providing  will  be  that 
the  reference  will  not  then  be  revocable,  as  it  otherwise  would  be  at 
the  pleasure  of  any  of  the  partners.  The  arbitration  clause  will  be 
enforced  in  a  proper  case  {Pletcs  v.  Baker)  ^  even  though  the  part- 
nership term  has  expired.  {Oillett  v.  Thornton.)  Legal  proceed- 
ings may  be  commenced  notwithstanding  the  clause,  but  the  court 
may,  under  the  Common  Law  Procedure  Act,  1854,  if  no  sufficient 
reason  exists  why  the  matters  in  dispute  should  not  be  referred  to 
arbitration,  stay  proceedings.  The  court  in  doing  so  will  exercise 
its  discretion.     {Julius  v.  Bishop  of  Oxford.) 
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CHAPTER  II. 


DEEDS  OP  DISCLAIMER. 


A  DEBD  whioli  you  may  sometimes  be  called  upon  to  prepare  is  a 
deed  of  disclaimer.  These  are  thought  of  generally  only  in  con- 
nection with  trustees  and  executors ;  but  they  apply  in  many  other 
cases  as  well.  For  the  law  enables  a  man  to  whom  a  gift  of  pro- 
petty  of  any  kind  is  made  to  exercise  the  option  of  taking  it  or 
declining  it.  No  one  in  his  senses  will,  of  course,  think  of 
declining  a  gift  of  property  which  is  beneficial  to  him,  but  it  may 
happen  that  the  donee  of  a  gift  may  not  think  it  beneficial,  and  in 
such  case  he  has  the  power  of  renouncing  or  refusing  the  gift. 
But  he  may  only  exercise  this  power  before  he  has  accepted  the 
gift.  Having  once  accepted  it,  and  shown  his  acceptance  of  it  by 
dealing  with  it  in  any  way,  he  is  no  longer  at  liberty  to  renounce 
it.  The  only  course  which  is  then  open  to  him  is  to  get  rid  of  it 
by  some  recognized  and  legal  form  of  conveyance.  (See  Hurst  v. 
Hurst.)  It  would  seem  that  copyholds,  leaseholds  and  personal 
property  may  be  disclaimed  by  parol.  It  is  doubtful  if  freeholds 
can  be  so  disclaimed.  (See  Re  Gordon  and  lie  Ellison's  Trusts,) 
It  is  the  better  course  to  execute  a  disclaimer  by  deed.  And  a 
disclaimer  by  a  married  woman  of  lands  must,  by  8  &  9  Yict. 
e.  106,  be  by  deed  acknowledged,  and  this  appears  to  be  so  still, 
notwithstanding  the  Married  Women's  Property  Act,  1882,  since 
that  statute  makes  no  provision  by  which  a  married  woman  may 
disclaim  real  property  as  VLfmne  sok. 

The  disclaimer  which  you  are  most  likely  to  be  called  upon  to 
prepare  will  be  one  by  a  trustee  or  an  executor.  You  must,  in  such 
a  case,  remember  the  principle  will  here  apply,  that  such  a  person 
cannot  disclaim  after  he  has  once  done  any  act  indicating  an  in- 
tention to  accept  the  trusteeship  or  executorship,  and  for  this  reason 
there  should  be  nothing  in  the  deed  of  disclaimer  in  any  way 
resembling  a  conveyance  or  release  of  the  trust  property,  for  that 
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would  of  itself  amount  to  an  act  of  ownership  from  which  an 
intention  to  accept  the  office  might  be  deduced.  {Creice  y. 
JXckens,)  But  it  has  been  held  that  the  acceptance  of  an  executor- 
ship will  not  of  itself  prevent  the  executor  from  disclaiming  real 
estate  which  has  been  devised  to  him  upon  trusts.  ( Wellesley  v. 
Withers.)  Nor  can  a  trustee,  when  he  has  once  accepted  office, 
get  rid  of  his  duties  by  simplj  declining  to  act.  Hia  cestuis  que 
trust eni  could  require  him  to  act,  and  he  could  not  free  himself 
from  the  burden  of  having  to  do  so  except  by  their  consent,  or  by 
appointing  a  new  trustee  to  act  in  his  place.  You  will  remember 
that  the  Conveyancing  Act,  1881,  now  provides  that,  in  the  absence 
of  a  contrary  intention  in  the  trust  instrument,  if  there  are  more 
than  two  trustees,  one  of  them  may  retire  without  having  a  new 
trustee  appointed  in  his  place,  if  by  deed^he  declares  his  desire  to 
retire,  and  his  co-trustees,  and  the  person,  if  any,  empowered  to 
appoint  new  trustees,  by  deed  consent  to  his  discharge.  You  will 
also  remember  that  the  Conveyancing  Act,  1882,  s.  6,  provides 
that  a  person  to  whom  a  power,  whether  coupled  with  an  interest 
or  not,  is  given,  may  by  deed  disclaim  the  power,  and  that  after 
such  disclaimer  the  power  may  be  exercised  by  the  other  person  or 
persons  in  whom  the  power  was  vested.  It  is  doubtful,  however, 
if  a  power  coupled  with  a  duty  can  be  disclaimed  even  under  this 
section.  (See  Re  Eyre.)  The  effect  of  a  disclaimer  by  one  of 
several  trustees  is  that  the  trust  estate  vests  in  the  other  trustees 
just  as  if  the  disclaiming  party  had  never  been  appointed.  {Adams 
V.  Taunton.)  Should  the  disclaimer  not  be  executed  imtil  after 
the  death  of  the  survivor  of  the  trustees  who  do  accept,  the  legal 
estate  will  vest  in  the  heir  of  the  survivor,  or,  if  he  died  after  1881, 
in  his  personal  representatives.  (44  &  45  Vict.  c.  41,  s.  30.)  If 
all  the  trustees,  or  a  sole  trustee,  disclaim,  the  result  will  be  that 
the  property  will  remain  in  the  person  who  created  the  trust. 

The  deed  of  disclaimer  generally  recites  the  instrument  creating 
the  trust,  and  that  the  diBolaiming  party  has  never  accepted  or 
acted  in  the  trusts,  and  then  states  that  he  thereby  disclaims  and 
renoimces  the  office  of  trustee,  and  all  interest  and  power  over  the 
trust  property. 

As  to  Benouncefnents  of  Executorships  by  Executors. — ^An  executor 
may  decline  to  act  at  all,  even  if  in  the  lifetime  of  the  testator  he 
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has  promised  to  act.  {Doyle  v.  Blake.)  And  if,  when  dted,  he 
fails  to  appear,  or  dies  without  having  taken  out  probate,  his  rights 
as  an  ezeoutor  cease.  He  can,  however,  renounce  by  writing  under 
his  hand.  A  deed  is  not  necessary.  But  he  will  not  be  allowed 
to  renounce  in  part  only.  The  renunciation  must  be  unconditional ; 
and  by  sect.  79  of  the  Probate  Act,  1857,  when  he  has  once 
renounced,  his  rights  wholly  cease,  and  the  office  will  go  as  if  he 
had  never  been  appointed.  Prior  to  the  act  one  of  several  executors 
might  afterwards  have  proved  in  spite  of  his  having  previously 
executed  a  renunciation,  and  if  an  executor  who  had  proved,  died 
leaving  another  who  had  renounced  surviving,  the  representation 
of  the  testator  would  not  have  belonged  to  the  executor  of  the 
deceased  executor.  {Cottle  v.  Aldrich.)  And  an  executor  who 
proves  a  will  cannot  renounce  the  executorship  of  any  person 
of  whom  his  testator  was  an  executor ;  for  the  carrying  out  of  such 
executorship  is  part  of  his  duty  as  executor  of  his  own  testator,  and 
renunciation  in  part  is  not  allowed. 


490  TAUT  VI.-HX>]CB  HISCBLLAKBOUS  SUBJECTS. 


CHAPTER  III. 


DISENTAILING  ASSURANCES. 


It  may  happen  that  your  client  is  the  eldest  son  of  a  large  landed 
proprietor  upon  whom  the  property  has  heen  settled  hy  a  strict 
settlement.  Your  client  will  he  a  tenant  in  tail  of  the  property, 
suhject  to  the  life  estate  of  his  father.  He  may  he  ahout  to  be 
married,  and  may,  with  the  approbation  of  his  father,  be  desirous  of 
resettling  the  land  in  the  strict  form  of  settlement  for  the  benefit 
of  his  future  wife  and  children.  Before  he  can  do  this  it  will  be 
necessary,  if  he  wishes  to  deal  freely  with  the  estate,  to  execute  a 
disentailing  deed  barring  his  estate  tail  in  the  land  and  converting 
it  into  an  estate  in  fee  simple.  Before  you  can  carry  your  client's 
wishes  into  eflPect,  you  must  turn  to  the  Fines  and  Ereooveries  Act, 
study  sects.  1  to  74  thereof,  and  acquire  a  knowledge  of  the 
conditions  under  which,  as  there  laid  down,  an  estate  tail  can  be 
oonverted  into  a  fee  simple  one. 

You  will  perhaps  say  that  the  Settled  Land  Act,  1882,  gives  to 
a  tenant  in  tail  the  powers  of  a  tenant  for  life  under  that  act,  and 
accordingly,  inter  alia  y  a  power  to  dispose  of  the  fee  simple  of  the  land. 
This  act,  however,  only  applies  to  cases  where  the  estate  is  in 
possession,  and  not  to  the  cases  of  a  tenant  in  tail  in  remainder ; 
and  moreover,  the  powers  given  are  only  to  be  exercised  for  the 
purposes  of  the  act,  and  these  purposes  do  not  include  the  conversion 
of  an  estate  in  tail  into  an  estate  in  fee  simple.  A  disentailing 
deed,  made  in  accordance  with  the  provisions  of  the  Fines  and 
Becoveries  Act,  will  still  be  necessary  to  effectuate  your  client's 
intentions,  and  bar  his  estate. 

You  will  find  by  reference  to  sect.  18  of  that  act,  that  tenants 
in  tail,  restrained  by  act  of  parliament  from  barring  their  estates, 
and  tenants  in  tail  after  possibility  of  issue  extinct,  are  specially 
precluded  from  exercising  the  powers  conferred  by  the  act.    Your 
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client,  you  will  notioe,  is  not  tenant  in  tail  in  possession,  as  his 
estate  is  preceded  by  the  life  interest  of  his  father.  Had  it  been 
in  possession,  he  would  have  been  at  liberty  to  bar  the  entail,  so  as 
to  defeat  the  rights  thereunder  not  only  of  the  issue  of  his  body, 
but  also  of  all  persons  whose  estates  were  to  take  efPeot  after  the 
determination  of  his  estate  tail,  without  the  oonourrenoe  of  any 
other  person.  But  in  his  case  his  estate  is  in  reversion,  and  the 
owner  of  the  preceding  life  estate,  his  father,  is,  by  virtue  of  the 
act,  the  protector  of  the  settlement,  and  unless  he  concurs  in  the 
disentailing  deed,  all  your  client  can  do  is  to  create  a  base  fee,  t.  e.^ 
an  estate  in  fee  simple  in  which  the  rights  of  his  issue  will  be 
barred,  but  not  those  of  persons  claiming  estates  by  way  of 
remainder  or  otherwise.  That  is,  he  would  acquire  merely  an 
estate  of  inheritance  so  long  as  he  and  any  of  his  issue  who  would 
have  inherited  the  estate  tail,  had  it  not  been  barred,  are  alive. 
Such  an  estate  is  not  a  desirable  substitute  for  a  true  estate  in  fee 
simple.  It  may,  however,  be  afterwards  enlarged  into  an  estate  in 
fee,  as  where  the  remainder  in  fee  becomes  vested  in  the  owner 
of  the  base  fee  (see  s.  89) ;  and  also  by  the  tenant  in  base  fee 
subsequently  obtaining  the  protector's  consent  and  enrolling 
another  deed;  and  also  on  the  protector's  death  by  enrolling 
another.  The  base  fee  will  also  be  enlarged  into  a  fee  simple  after 
the  expiration  of  twelve  years  from  the  tenant  in  base  fee  becoming 
entitled  in  possession,  for  after  this  lapse  of  time  the  rights  of  the 
remaindermen  and  reversioners  are  barred  by  the  Statutes  of 
Limitation,  3  &  4  Will.  4,  c.  27,  and  37  &  38  Vict.  c.  57. 

The  nature  of  the  office  of  protector,  and  the  provisions  as  to  the 
giving  of  his  consent,  are  contained  in  ss.  22  to  37  of  the  act.  As 
a  rule,  the  protector  is  the  owner  of  the  first  life  estate  prior  to  the 
estate  tail,  and  subsisting  under  the  same  settlement,  whether  such 
prior  estate  be  encumbered  or  disposed  of  or  not.  This  means  the 
beneficial  owner,  and  not  a  mere  owner  in  trust  for  others  {Be 
Dud9on)y  nor  a  tenant  in  dower,  nor  a  bare  trustee  (s.  27).  If  the 
prior  estate  is  owned  under  the  same  settlement  by  two  or  more 
persons,  each  will  be  sole  protector  as  to  his  share  (s.  23) ;  and  where 
a  married  woman,  if  single,  would  be  protector,  she  and  her  husband 
are  together  the  protector,  unless  the  estate  is  settled  on  the  woman 
for  her  separate  use^  when  she  alone  is  the  protector  (s.  24).  From 
the  words  italicised  it  must  be  considered  as  doubtful  whether, 
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with  regard  to  property  which  oomes  to  a  married  woman  for  her 
separate  use  under  the  Married  Women's  Property  Act,  1882,  as 
the  possessor  of  whioh  she  is  the  proteotor  of  a  settlement,  the 
husband's  ooncurrenoe  can  be  dispensed  with.  Probably  it  can  be, 
but  the  question  is  one  which  cannot  be  answered  with  any  degree 
of  certainty  until  it  has  come  before  and  been  settled  by  the  courts. 
The  proteotor  is  not  necessarily  the  owner  of  the  first  preceding 
life  estate ;  for  by  s.  32  the  settlor  may,  by  the  settlement  creating 
the  entail,  appoint  any  number  of  persons,  not  exceeding  three,  to 
be  protector,  and,  by  means  of  a  power  to  be  inserted  in  the  settle- 
ment, perpetuate  the  protectorship  in  any  number  of  persons  in  esse 
whom  the  donee  of  the  power  shall  by  deed  appoint  proteotor  in 
the  place  of  any  person  dying,  or  by  deed  relinquishing  his  office. 
But  the  number  of  the  persons  to  compose  the  protector  must  never 
exceed  three.  In  these  cases  the  office  will  pass  to  the  survivors 
{Belt  y.  Holtby) ;  and  if  all  the  protectors  die,  and  the  settle- 
ment contains  no  power  to  perpetuate  the  protectorship,  or,  there 
being  such  a  power,  it  is  not  exercised,  the  tenant  for  life  will 
thereupon  become  the  protector.  {Clarke  v.  Chamberlain.)  If  the 
protector  be  lunatic,  the  Lord  Chancellor,  if  he  be  an  infant,  but 
having  no  prior  estate,  the  Chancery  Division,  will  discharge  the 
office ;  and  if  the  settlor  in  the  settlement  declares  that  the  owner 
of  the  prior  estate  shall  not  be  the  protector,  and  does  not  appoint 
a  protector  in  his  stead,  the  Chancery  Division  will  be  protector 
during  the  continuance  of  such  prior  estate;  and  generally  the 
court  will  be  the  protector  when  there  is  a  prior  estate  but  no 
protector. 

The  consent  of  the  protector  is  necessary  to  enable  the  tenant  in 
tail  to  create  a  larger  estate  than  a  base  fee,  and,  also,  for  the 
enlargement  of  a  base  fee.  The  protector  is  subject  to  no  control 
in  the  exercise  of  his  power  of  consenting,  and  his  agreement  to 
withhold  his  consent  is  void.  When,  however,  a  married  woman 
is  protector,  and  her  husband's  concurrence  is  required  in  giving 
consent,  a  judge  of  the  now  Queen's  Bench  Division  (formerly  of 
the  Common  Pleas  Court),  can,  under  sect.  91  of  3  &  4  Will.  4, 
c.  71,  dispense  with  his  concurrence  in  a  proper  case,  e.  g.  while  he 
is  abroad  or  living  in  separation  from  his  wife.  Sects.  42 — 46  point 
out  the  way  in  which  his  consent  is  to  be  given.  It  may  be  given 
by  the  disentailing  deed  or  by  a  distinct  deed  to  be  executed  at  the 
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same  time  or  previously  to  the  disentailing  deed.  If  it  be  by  a 
distinct  deed,  such  deed  must  be  enrolled  at  the  same  time  as  or 
before  the  disentailing  deed.  The  consent,  when  once  given,  is 
irrevocable ;  and  a  married  woman  may  always  consent  as  a  feme 
sokj  that  is  to  say,  that  although  the  husband's  concurrence,  as 
already  shown,  may  be  required  when  the  consent  of  his  wife,  the 
protector,  is  given,  yet  there  is  no  necessity  for  the  wife  to  acknow- 
ledge the  deed  by  which  the  consent  is  given. 

Disentaibnent  cannot  be  affected  by  will  or  contract.  It  must 
in  every  case  be  by  deed.  Formerly,  if  the  tenant  in  tail  was  a 
married  woman,  the  concurrence  of  her  husband  was  necessary, 
and  the  deed  had  to  be  acknowledged,  even  where  she  was  equitable 
tenant  in  tail  for  her  separate  use.  (See  Cooper  v.  Macdonald.) 
But  since  the  Married  Women's  Property  Act,  1882,  a  married 
woman  can  bar  the  entail  without  her  husband's  consent,  and 
without  a  deed  acknowledged,  if  her  marriage  took  place  on  or 
after  1st  January,  1883,  or  even  though  it  took  place  before  that 
date,  provided  the  estate  tail  was  acquired  by  her  after  that  date. 
The  Court  of  Appeal  has  power,  under  its  lunacy  jurisdiction,  to 
bar  the  estate  tail  of  a  lunatic  so  as  to  give  a  good  title  to  a  pur- 
chaser, but  not  BO  as  to  affect  the  interests  of  persons  entitled  under 
the  limitations  of  the  settlement  to  the  proceeds  of  the  sale.  {Re 
Pares.)  The  disentailing  deed  is  not  required  by  the  act  to  be  in 
any  particular  form,  but  in  whatever  form  it  may  be  couched,  it 
must  be  enrolled  in  the  Central  Office  of  the  High  Court  within  six 
months  of  execution.  The  act  contains  special  provisions  as  to  the 
disentailing  of  estates  tail  in  copyholds.  The  general  provisions 
of  the  act  are  to  apply,  except  that  a  legal  estate  tail  is  to  be 
barred  by  surrender,  and  an  equitable  estate  tail  may  be  baired 
either  by  surrender  or  deed.  If  the  protector's  consent  is  given 
by  deed,  it  must  be  executed  at  the  same  time  as,  or  before,  the 
surrender,  and  produced  to  the  steward,  who  must  indorse  such 
production  on  the  deed,  and  enter  the  deed  with  the  indorsement 
on  the  court  rolls.  If  the  consent  is  not  given  by  deed,  it  must  be 
given  to  the  person  taking  the  surrender  and  mentioned  in  the 
memorandum  of  surrender.  A  deed  by  which  an  equitable  estate 
tail  is  barred  must  be  entered  on  the  rolls  of  the  manor,  and,  if 
the  protector  consents  by  a  separate  deed,  it  must  be  executed  at 
the  same  time  as,  or  before,  the  disentailing  deed,  and  entered  on 
the  rolls,  and  be  indorsed  with  a  memorandum  of  such  entry ;  but 


494  PART  VI. — SOME  MIBCELLANBOUS  SUBJECTS* 

i  disentailing  deeds  of  copyholds  require  no  enrolment  except  on  the 

!  court  rolls. 

By  the  Tlst  section,  lands  to  be  sold,  where  the  purchase-money 
is  subject  to  be  invested  in  the  purchase  of  lands  to  be  entailed, 
and  money  subject  to  be  invested  in  a  similar  purchase,  are  to  be 
treated  as  the  lands  to  be  purchased.  Any  assurance  under  this 
section  of  leaseholds  or  money  so  circumstanced,  must  be  by  assign- 
ment by  deed  enrolled  in  the  Central  Office  within  six  months  after 
execution.  It  has  been  held  that  money  representing  entailed  land 
will  not  be  paid  out  of  court  to  a  tenant  in  tail  capable  of  disentailing 
it  without  the  execution  of  a  disentailing  deed.     {Be  Reynolds.) 

A  disentailment  is  generally  carried  out  by  a  deed  made  between 
the  tenant  in  tail  and  a  grantee  to  uses,  the  protector  joining 
(when  the  estate  is  not  in  possession)  to  give  his  consent  unless  it 
has  been  given  by  a  separate  deed.  The  tenant  in  tail  conveys 
the  premises  to  the  grantee,  to  hold  them  to  the  grantee  and  his 
heirs  freed  and  discharged  from  the  estates  tail  of  the  tenant  in 
tail,  and  all  estates,  &c.  to  take  effect  after  or  in  defeasance  of 
the  same,  to  the  use  of  the  tenant  in  tail  in  fee  simple,  where 
there  are  prior  estates  subject  to  the  same.  The  deed  will  require 
a  ten  shilling  stamp  ;  if,  however,  it  operates  to  vest  the  property 
in  a  purchaser,  it  must  be  stamped  with  an  ad  valorem  stamp  like 
an  ordinary  conveyance. 

As  we  said,  a  disentailment  is  generally  effected  prior  to  a  re- 
settlement of  the  estate  on  the  marriage  of  the  eldest  son  of  the 
tenant  for  life.  The  estate  having  been  disentailed,  the  father 
usually  charges  his  life  estate  with  the  payment  of  an  annuity  to 
the  son  during  their  joint  lives  and  a  jointure  for  the  son's 
intended  wife  should  the  son  predecease  him,  and  the  son  cuts  down 
his  interest  in  tail  to  a  life  estate,  with  a  remainder,  subject  to  a 
jointure  for  his  wife  and  portions  for  the  youngest  children,  to  his 
children  successively  in  tail,  with  remainders  to  his  brothers  and 
their  children  in  tail,  with  an  ultimate  remainder  in  fee  to  the  son. 
The  resettlement  will  also  of  course  contain  the  usual  powers  and 
clauses  contained  in  settlements  as  to  the  management  of  the  estate, 
trustees,  &c.,  and  will  be  made  subject  to  the  charges  for  pin- 
money,  jointure,  and  portions  created  by  the  former  settlement. 

We  may  here  mention  that  the  court  has  no  power  to  rectify  a 
mistake  in  a  deed  enrolled  under  3  &  4  Will.  4,  c.  74.  {Hall 
Dare  v.  Hall  Dare.) 
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CHAPTER  IV. 

DEEDS  OF  RELEASE. 

You  may  sometimes  be  called  upon  to  draw  a  release  by  cestuis  que 
trtistent  of  their  trustees,  or  by  a  residuary  legatee  of  the  executors. 
It  seems  settled  that  an  executor,  when  all  the  testator's  aiGPairs 
haye  been  wound  up,  is  entitled  to  a  release  from  the  residuary 
legatee  on  handing  over  the  residue  to  him ;  but  it  is  not  so  clear 
that  trustees,  when  the  trusts  incumbent  on  them  have  all  been 
carried  out,  are  entitled  to  be  released  by  the  cestuis  que  trustent. 
A  trustee,  on  handing  over  the  trust  estate  to  a  cesiui  que  trusty  is 
doing  so  in  accordance  with  the  letter  of  his  trust,  and  that  being 
BO,  there  is  no  reason  why  he  should  have  a  claim  to  a  release. 
(See  Kitig  v.  Mullim,)  But  where  trust  moneys  have  been  re-settled, 
the  trustees  of  the  original  settlement  are  entitled  to  a  release 
under  seal  from  their  ceatuts  que  trustenty  but  not  from  the  trustees 
of  the  new  settlement.  They  must  be  content  with  a  mere  receipt 
from  them.  (Re  Cater^s  Trusts.)  The  strict  law,  however,  is  not 
always  followed  in  these  cases,  and  often  the  cestuis  que  trmtent  will 
give  their  trustees  a  release  where  they  are  entitled  to  decline  to 

do  80. 

It  is  not  advisable  to  act  for  both  the  parties  to  a  release ;  for  as 
a  rule  dealings  between  trustees  and  cestui  que  trust  should  be  at 
arms'  length.  (See  Rhodes  v.  Bate ;  Turner  v.  ColUngs ;  Kempson 
y.  Ashhee.)  And  if  a  release  be  obtained  without  a  full  disclosure 
of  all  the  circumstances  it  may  be  set  aside  (Ramsden  v.  Sylton)y 
though  until  set  aside  it  operates  as  a  bar  to  all  claims.  (Skilibeck 
V.  Hilton,)  Accordingly,  full  recitals  should  be  inserted  in  the  deed 
of  release,  setting  out  all  the  circumstances  attending  the  administra- 
tion of  the  trust.  Bear  in  mind,  too,  that  where  there  are  recitals, 
they  will  control  the  generality  of  the  operative  words,  and  the 
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release  will  only  take  effect  as  to  the  matters  set  forth  in  the 
recitals.  (See  Payler  v.  Homersham,)  If  any  part  of  the  trust 
funds  is  to  be  retained  by  the  trustees  as  not  being  yet  payable, 
there  should  be  a  qualifying  proviso  that  the  release  shall  not 
extend  to  the  funds  so  retained,  and  if  anything  remains  to  be  done 
by  the  trustees,  a  proviso  should  be  added  deferring  the  operation 
of  the  release  till  it  is  done. 
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CHAPTER  V. 

APPOINTMENTS  UNDER  POWERS. 

Wb  have  already  offered  some  few  remarks  on  this  subject  during 
the  course  of  the  preceding  pages,  and  we  now  refer  you  to  them. 
(See  ante,  pp.  4,  6,  80,  148,  170,  272,  333,  427,  428.)  It  will, 
perhaps,  however,  not  be  without  advantage  if  we  supplement 
those  remarks  with  a  few  further  observations. 

We  have  said  that  a  married  woman  can  exercise  a  power 
without  the  concurrence  of  her  husband,  and  that  acknowledgment 
under  3  &  4  Will.  4  is  not  necessary,  even  if  it  takes  effect  out  of 
her  own  estate.  But  if  a  power  is  given  to  be  exercised  while  sole, 
it  cannot  be  executed  during  coverture.  {Marquis  of  Antrim  v. 
Duke  of  Buckingham.)  An  infant  may  exercise  a  power,  if  not 
coupled  with  an  interest.  But  where  an  infant  had  a  life  estate 
in  personalty  J  followed  in  default  of  issue  by  a  general  power  of 
appointment,  and,  in  default  of  appointment,  the  property  was 
given  to  such  infant  absolutely,  it  was  held  that  it  was  a  pure 
mandate,  and  did  not  deal  with  any  property  or  interest  of  the 
infant,  and  that  he  could  therefore  exercise  it  during  infancy. 
{Re  lyAngibau.)  But  the  case  would  be  otherwise  if  the  property 
were  real  property. 

A  power  to  execute  by  deed  is  not  at  law  well  executed  by  a 
will  signed,  sealed  and  duly  executed  and  attested.  {Earl  qf 
Darlington  v.  Pulteney,    And  see  also  Bushell  v.  BmhelL) 

The  donee  of  a  power,  though  he  be  not  expressly  authorized 
so  to  do  by  the  instrument  creating  the  power,  may  in  his  appoint- 
ment reserve  a  power  of  revocation  and  new  appointment.  {Adam 
V.  Adam,)  But  he  cannot  on  a  future  appointment  dispense  with 
the  formalities  made  necessary  by  the  original  instrument ;  for 
by  the  revocation  the  original  power  revives.     {Jones  v.  Lady 

a.  KK 
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Manchester,)  Where  the  power  is  exercised  by  deed,  unless  a 
power  to  revoke  be  reserved  in  the  deed  exercising  the  power,  it 
cannot  be  revoked,  though  there  be  a  power  to  revoke  contained  in 
the  instrument  creating  the  power  {Worrall  v.  Jacob;  see  also 
Ilcle  V.  Bond) ;  and  even  though  the  appointment  is  made  to 
volunteers.  If  the  power  is  to  be  executed  upon  a  contingency, 
and  an  appointment  bo  made  before  the  contingency  happens, 
it  will  in  most  cases  become  an  effectual  execution  when  the 
contingency  happens.  {Ashford  v.  Cafe,)  But  this  will  not  be 
so  when  the  contingency  is  as  to  the  person  who  is  to  exercise  the 
power  {Doe  d.  Calkin  v.  Tomkinson) ;  and  when  it  is  to  be  exercised 
with  the  consent  of  any  person,  such  consent  must  be  obtained 
prior  to  execution.     {Greenham  v.  Gibbeson,) 

A  point  to  which  you  must  pay  great  attention  in  the  exeroise 
of  powers  of  appointment,  is  to  see  that  you  do  not  offend  against 
the  perpetuity  rule.  This  rule,  as  you  know,  provides  that  all 
Umitations  by  which  the  vesting  of  property  is  postponed  for  a 
longer  period  than  that  of  a  life  or  lives  in  being,  and  twenty-one 
years  afterwards  (allowing  also  an  additional  period  for  g^tation 
in  the  case  of  the  appointee  being  in  ventre  sa  mkre)^  are  absolutely 
void.  In  applying  this  rule  to  appointments,  you  must  remember 
that  the  appointee  claims  not  under  the  appointment,  but  under 
the  instrument  creating  the  power,  so  that  this  must  be  looked  to 
in  answering  the  question  whether  the  exercise  of  the  power  is  or 
is  not  beyond  the  limits  allowed  by  the  rule. 

But  there  is  a  distinction  between  general  and  special  powers. 
A  general  power  leaves  the  donee  free  to  dispose  of  the  property 
in  any  way  he  may  think  proper,  so  that  any  estates  created  by 
him  will  be  deemed  to  commence  not  from  the  creation  of  the 
power,  but  from  the  time  of  its  exercise.  But  as  to  special  powers, 
though  the  donee  may  have  power  to  limit  the  property  in  fee,  he 
cannot  do  so  as  if  he  himself  were  the  owner  in  fee.  The  property 
is  bound  up  by  the  instrument  creating  the  power,  so  that  under 
the  appointment  he  can  create  no  estate  which  would  not  have 
been  validly  created  if  limited  in  the  instrument  creating  the 
power.  And  while  a  special  power  may  embrace  objects  of  any 
degree  of  remoteness,  and  yet  not  be  void  merely  because  attempt- 
ing to  authorize  the  appointment  to  persons  not  necessarily  bom, 
or  the  creation  of  interests  not  necessarily  within  the  rule,  the 
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appointment  under  such  powers  must  be  strictly  confined  to  such 
persons  as  come  within  the  rule,  dating  the  limit  from  the  instru- 
ment creating  the  power. 

We  will  conclude  by  giving  some  miscellaneous  points  on  the 
exercise  of  powers  in  connection  with  the  perpetuity  rule.  A  per- 
son who  has  power  to  appoint  to  children  absolutely  may  appoint 
to  a  child  an  estate  for  life,  giving  him  also  a  general  power  of 
appointment  by  deed  or  will  {Bray  v.  Bree) ;  or  a  general  power 
to  appoint  by  will  only,  if  the  child  is  in  esse  at  the  time  of  the 
appointment  to  him  {Phipson  v.  Turner)  ;  but  not  otherwise. 
{Wollaston  v.  King,)  An  estate  cannot  be  appointed  to  an  imbom 
child  for  life  with  remainder  to  his  children  as  purchasers,  t.  e. 
giving  a  distinct  gift  to  such  children.  {Brundell  v.  Elices,)  A 
gift  to  an  object  of  the  power,  followed  by  a  gift  to  a  person  who 
is  not  an  object,  is  void  only  as  to  the  gift  over.  {Broicn  v.  Nisbett,) 
A  gift  to  a  stranger  to  the  power,  followed  by  a  remainder  to  an 
object  of  the  power,  is  good  as  to  the  gift  of  the  remainder,  and 
the  property  will,  during  the  life  of  the  stranger,  go  as  in  default  of 
appointment.  {Crazier  v.  Crozier,)  An  appointment  to  a  class  of 
persons,  some  of  whom  cannot  take  as  being  outside  the  perpetuity 
limit,  is  void  altogether.  But  if  the  power  itself  only  authorizes 
an  appointment  among  objects  which  are  not  too  remote,  while  it 
is  the  appointment  which  offends  against  the  rule,  it  would  seem 
that  the  appointment  will  be  good  as  to  those  persons  who  may  be 
within  the  limits  of  the  rule,  as  it  is  considered  as  an  appointment 
to  those  only  who  are  objects  of  the  power.  (See  Lewis,  Perpetui- 
ties, 498.)  Finally,  powers  of  leasing,  sale  and  exchange,  and  such 
other  powers  usually  contained  in  a  settlement,  are  valid,  though 
there  be  no  express  restriction  of  the  exercise  of  thom  'within  the 
perpetuity  rule.  {Lantshurry  v.  Collier;  Peters  v.  East  Qrinstead 
Raihcay  Co,) 
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Our  task  would  hardly  be  oomplete  without  drawing  your 
attention  to  the  remuneration  to  which,  as  a  solicitor,  you  are 
entitled  for  conveyancing  business ;  and  we  propose  in  this,  the 
concluding  part  of  the  book,  to  deal  with  this  important  branch  of 
the  subject,  the  law  on  which  is  now  regulated  by  the  Solicitors* 
Eemuneration  Act,  1881,  and  the  Solicitors'  Bemuneration  Order, 

1882.  Prior  to  this  act  and  order  coming  into  operation  the  prin- 
ciple on  which  solicitors'  bills  of  costs  for  conveyancing  business 
were  taxed  in  this  country,  was  the  length  of  the  document 
drawn,  and  not  the  importance  of  the  document,  nor  the  skill, 
labour  or  responsibility  involved  in  its  preparation.  The  result  of 
such  a  system  you  will  readily  imagine,  namely,  that  documents 
were  drawn  at  unnecessary  length,  and  made  to  contain  clauses  and 
words  which  might  well  be  left  out,  since  solicitors,  as  well  as  the 
rest  of  the  commimity,  must  pay  regard  to  their  pecuniary  interests. 
That  such  a  system,  by  which  an  educated  and  skilled  professional 
man  was  paid,  like  a  mere  copyist,  at  the  rate  of  so  much  for  every 
f oUo  of  a  deed  or  document  he  drew,  no  matter  how  important  or 
intricate  the  nature  of  the  matter  to  which  the  deed  related,  or 
how  much  skill  had  to  be  brought  to  bear  on  its  preparation,  was 
allowed  to  continue  down  to  the  date  of  the  Solicitors'  Bemu* 
neration  Act  and  Order  coming  into  operation,  t.^.,  the  1st  January, 

1883,  is  indeed  remarkable,  especially  having  regard  to  the  great 
reforms  which  have  taken  place  in  recent  years.  It  is  true,  that 
during  the  present  reign  certain  steps  were  taken  to  improve 
the  existing  state  of  things;  thus,  in  1845,  two  statutes  were 
passed  (8  &  9  Vict.  o.  119,  and  8  &  9  Vict.  c.  124),  by  which 
certain  short  deeds  were  made  sufficient  for  certain  purposes,  for 
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vhloh  the  Bolioitor  engaged  was  to  be  paid  by  the  skill  and  labour 
employed,  and  the  responsibility  incurred.  These  two  statutes  proved , 
howeyer,  practioally  dead  letters.  The  next  legislative  enactment 
on  the  subject  took  place  in  1870.  The  Solicitors  Act  of  that  year, 
besides  allowing  a  solicitor  to  contract  with  his  client  ior  future  costs 
(a  right  which  did  not  previously  exist),  enabled  the  taxing  master 
to  take  into  consideration,  when  taxing  a  solicitor's  bill,  not  only  the 
length  of  the  document,  but  also  the  skill,  labour,  and  responsibility 
involved.  This  salutary  amendment  had,  however,  but  little  real 
effect,  and  the  old  system  of  charging  by  length  of  documents 
drawn,  copied,  &c.,  and  by  the  number  of  attendances  made  on  the 
client,  continued,  to  the  trouble  and  dissatisfaction  of  lawyers,  and 
probably  also  to  their  clients,  who  must  necessarily  have  found 
great  difficulty  in  understanding  the  effect  of  deeds  containing  a 
mass  of  unnecessary  verbiage.  Now  one  of  the  main  objects  of 
the  Conveyancing  Act,  1881,  was,  as  you  know,  to  shorten  and 
simplify  all  kinds  of  conveyances;  but  the  provisions  of  that 
important  and  useful  statute  being  in  this  particular  matter  of  an 
optional  nature,  would  undoubtedly  have  proved  inoperative  had 
not  GM>m6  scheme  been  arranged  by  which  solicitors  who  adopted 
the  statute,  and  prepared  under  its  provisions  concise  and  in- 
telligible deeds,  should  be  entitled  on  taxation  to  as  high  a 
remuneration  as  solicitors  of  the  conservative  and  old  school 
type,  who,  ignoring  the  beneficial  effects  of  the  new  act,  con- 
tinued to  prepare  their  deeds  at  their  former  unnecessary  and 
absurd  length.  The  scheme  was  carried  out  by  the  Solicitors' 
Bemnneration  Act,  1881,  by  which  provision  was  made  for  the 
drawing  up  by  the  persons  therein  enumerated  of  a  scale  or  scales 
to  regulate  the  remimeration  of  a  solicitor  in  conveyancing 
business.  The  statute,  with  the  idea  no  doubt  of  inducing  solicitors 
to  accept  and  act  on  the  Conveyancing  Act,  gave  wide  powers  to 
the  persons  appointed  to  draw  up  the  order  as  to  mode  and 
amount  of  remuneration  to  be  fixed  by  the  scale  or  scales  to  be 
drawn  up. 

The  order  was  issued  in  1882,  and  was  under  the  hands  of  the 
Lord  Chancellor,  the  Lord  Chief  Justice  of  England,  the  Master  of 
the  Bolls,  and  the  President  of  the  Liverpool  Law  Society  (it  is  notice-* 
able  that  the  President  of  the  Incorporated  Law  Society  did  not 
append  his  signature  to  the  order),  and  oonsists  of  twelve  clausesi 
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followed  by  two  schedules.  The  first  schedule  is  divided  into  two 
parts.  Fort  I.  contains  a  scale  of  charges  to  be  allowed  to  a  solicitor 
on  sales,  purchases  and  mortgages^  whether  he  is  acting  for  vendor, 
purchaser,  mortgagor  or  mortgagee.  The  scale  here  is  based  on 
the  amount  of  the  purchase  or  mortgage  money.  The  scale  is 
followed  by  twelve  rules  made  to  meet  special  circumstances. 

Fort  II.  of  the  first  schedule  contains  two  scales  of  chargos,  one 
for  leases  at  rack  rent  (except  mining  leases  and  building  leases), 
and  the  other  for  building  leases  and  leases  not  at  rack  rent 
(except  mining  leases),  and  for  conveyances  for  a  freehold  estate 
subject  to  a  rent.  The  remuneration  here  is  based  on  the  amount 
of  the  rent.  This  part  of  the  schedule  is  followed  by  six  rules 
intended  to  meet  special  cases. 

The  second  schedule  regulates  the  remuneration  for  preparing, 
&c.  wills,  settlements,  mining  leases  and  other  documents  not 
coming  within  the  first  schedule,  or  with  regard  to  which,  although 
witliin  the  first  schedule,  the  solicitor  has,  as  he  is  empowered  to 
do  by  the  order,  elected,  before  undertaking  the  business,  to  be 
paid  for  by  the  scale  given  in  this  second  schedule.  The  remune- 
ration allowed  by  this  second  schedule  is  based  on  the  old  system 
of  charging,  namely,  the  length  of  the  document,  the  sheets  of 
abstract,  the  number  of  the  attendances,  &o.  In  fact,  the  charges 
for  the  class  of  work  falling  within  this  schedule  are  to  be  the  same 
as  those  now  existing,  except  as  altered  in  the  schedule. 

By  the  schedule  a  more  liberal  scale  than  that  formerly  recognized 
is  allowed  in  certain  cases;  thus,  IO5.  instead  of  6«.  8^^.  is  the  charge 
for  each  attendance ;  2e,  per  folio  for  drawing  instead  of  !«.,  and 
the  taxing  master  is  empowered  to  increase  or  diminish  the  charges 
in  special  cases.  The  second  schedule  also  regulates  the  remune- 
ration for  all  business  to  which  Schedule  I.  relates  if  the  matter 
falls  through  and  is  not  completed. 

The  order  came  into  operation  on  the  1st  January,  1883,  and,  as 
you  w^ill  gather  from  the  above  brief  outline,  solicitors  are  now,  for 
most  conveyancing  btLsiness,  paid  for  their  services  on  a  proper 
principle,  namely,  according  to  the  importance  of  the  transaction 
and  the  consequent  degree  of  responsibility  involved,  unless  they 
choose  to  resort  to  the  old  plan,  by  giving  notice  to  their  client  of 
their  intention  to  be  remunerated  by  the  present  system  as  altered 
by  the  scale  of  Schedule  II.    Before  proceeding  to  give  details  of 


SCALE  OP  CHARGES  FOR  SALES,  PURCHASES,  ETC.  503 

the  order,  we  would  draw  your  attention  to  the  fact  that  a  solicitor 
may,  under  the  express  provisions  of  sect.  8  of  the  Eemuneration 
Act,  either  before,  after,  or  in  the  course  of  the  transaction  of  any 
business,  enter  into  a  written  agreement  with  his  client  (signed  by  the 
party  to  be  bound  thereby),  whereby  he  may  be  remunerated  by 
a  gross  sum,  commission  or  percentage,  or  a  salary  or  otherwise,  and 
the  effect  of  this  agreement  will  be  to  prevent  the  remimeration 
allowed  by  the  order  being  applicable,  but  in  other  cases  the  order 
applies  and  regulates  the  remuneration  for  all  kinds  of  conveyancing 
business.  Without  discussing  the  question  whether  the  scales  of  re- 
muneration are  sufficiently  liberal,  we  will  proceed  to  consider  the 
order  in  detail,  and,  to  the  better  enable  you  to  understand  the  effect 
of  the  order,  we  wUl  divide  our  subject  into  four  divisions  or  heads: 

I.  The  scale  of  charges  for  sales,  purchases  and  mortgages  (the 
transactions  being  completed),  and  the  rules  relating  thereto, 
being  Part  I.  of  Schedule  I.  of  the  Order. 

II.  The  scale  of  charges  for  leases  or  conveyances  at  a  rent 
or  agreement  for  the  same,  other  than  mining  leases  and 
agreements  therefor  (the  transactions  being  completed),  and 
the  rules  relating  thereto,  being  Part  II.  of  Schedule  I.  of 
the  Order. 

III.  The  scale  of  charges  for  taking  instructions,  drawing  and 
perusing  wills,  settlements,  mining  leases  and  other  docu- 
ments, not  set  out  above,  and  for  all  transactions  which  are 
not  completed,  whether  set  out  above  or  not,  being  matters 
included  in  Schedule  II.  of  the  Order. 

rV.  Some  miscellaneous  provisions. 

Y.  Some  important  decisions  on  the  act  and  order. 


I.  The  Scale  of  Charges  for  Sales,  Purchases  and  Mortgages  (the 
transaction  being  completed),  and  the  Rules  relating  thereto, 
being  Fart  I.  of  Schedule  I.  of  the  Order. 

We  extract  the  following  from  the  order  itself,  deeming  it 
advisable  to  set  out  the  scale  and  rules  in  exteneo^  the  headings  to 
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the  rules  being,  however,  our  own,  and  added  merely  for  con- 
venience. 

Scale. 


Vendor^B  solicitor  for  negotiating  a  Bale  of 
property  by  private  contract 

Vendor's  solicitor  for  conducting  a  sale  of 
property  by  public  auction,  including  the 
conditions  of  sale — 

When  the  property  is  sold 

Wlien  the  proi)erty  is  not  sold,  then  on 

the  reserved  price 

[N.B. — A  minimum  charge  of  6/.  to  bo 
made  whether  a  sale  is  effected  or 
not.] 

Vendor's  solicitor  for  deducing  title  to  free- 
hold, copyhold  or  leasehold  property,  and 
perusing  and  completing  conveyance  (in- 
cluding preparation  of  contract  or  condi- 
tions of  sale,  if  any) 

PuA2haser*B  solicitor  for  negotiating  a  pur- 
chase of  property  by  private  contract  .... 

Purchaser's  solicitor  for  investigating  title 
to  freehold,  copyhold  or  leasehold  property, 
and  preparing  and  completing  conveyance 
(including  perusal  and  completion  of  con- 
tract, if  any) 

Mortgagor's  solicitor  for  deducing  title  to 
freehold,  copyhold  or  leasehold  property, 
perusing  mortgage  and  completing 

Mortgagee's  solicitor  for  negfotiating  loan  . . 

Mortgagee's  solicitor  for  investigating  title 
to  freehold,  copyhold  or  leasehold  property, 
and  preparing  and  completing  mortgage . . 

Vendor's  or  mortgagor's  solicitor  for  pro- 
curing execution  and  acknowledgment  of 
deed  by  a  married  woman  


1.  For  the 
lot  1,000/. 


Per  lOOA 
20«. 


20«. 
10«. 


2.  For  the 

Sndand 

3rdl,000{. 


Per  100/. 


20«. 


lOs, 
5t. 


8.  For  the 
4th  and 

eadimb- 
Beqnent 

1,OOW.  up 

to  10,000<. 


30«. 
20«. 


30«. 


30«. 
20s, 


30«. 


20<. 
20«. 


20s. 


20«. 
20s, 


20s, 


Per  100/. 


lOf. 


6s, 
2s.  6d, 


lOs, 
lOf. 


10«. 


10«. 
5s, 


lOs, 


21,  lOs,  extra. 


4.  For 

each  sub- 

sequent 

l.OOW. 

up  to 
100,00W.* 


Per  100/. 
Ss. 


2s.  Cd. 
U.  3d. 


6s. 
6s, 


6s. 


6s, 
2s,  ^, 


6s, 


*  Every  transaction  exceeding  100,000/.  to  bo  charged  for  as  if  it  were  for  100,000/. 


RULES. 

Sales  in  Separate  Lois. 

I,  The  commission  for  deducing  title  and  perusiag  and  completing 
conveyance  on  a  sale  by  auction  is  to  be  cnargeaMe  on  each  lot  of 
property,  except  tbat  where  a  property  held  under  the  same  title  is 
divided  into  lots  for  convenience  of  sale,  and  the  same  purchaser  bujs 
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several  such  lots  and  takes  one  conTeyance,  and  only  one  abstract  is 
delivered,  the  commission  is  to  be  chargeable  upon  the  aggregate 
prices  of  the  lots. 

Attempted  Sales — Sale  after  previous  abortive  Auctions. 

2.  The  commission  on  an  attempted  sale  by  auction  in  lots  is  to  be 
chargeable  on  the  aggregate  of  the  reserved  prices.  When  property 
offered  for  sale  by  auction  is  bought  in  and  terms  of  sale  are  afterwards 
negotiated  and  arranged  by  the  solicitor,  he  is  to  be  entitled  to  charge' 
commission  according  to  the  above  scales  on  the  reserved  price  where 
the  property  is  not  sold,  and  also  one-half  of  the  commission  for 
negotiating  the  sale.  When  property  is  bought  in  and  afterwards 
offered  by  auction  by  the  same  solicitor,  he  is  only  to  be  entitled  to  the 
scale  for  the  first  attempted  sale,  and  for  each  subsequent  sale  iu' 
effectually  attempted  he  is  to  charge  according  to  the  present  system 
as  altered  by  Schedule  II.  hereto.  In  case  of  a  subsequent  effectual 
sale  by  auction,  the  full  commission  for  an  effectual  sale  is  to  bo 
chargeable  in  addition,  loss  one-half  of  the  commission  previously 
allowed  on  the  first  attempted  sale.  The  provisions  of  this  rule  as  to 
commission  on  sales  or  attempted  sales  by  auction  are  subject  to  the 
provisions  of  the  order. 

(See  He  Beck  and  Ee  Indertcickf  post,  p.  511.) 

Solicitor  acting /or  both  Mortgagor  and  Mortgagee. 

3.  Where  a  solicitor  is  concerned  for  both  mortgagor  and  mortgagee, 
he  is  to  be  entitled  to  charge  the  mortgagee's  solicitor's  charges  and 
one-half  of  those  which  would  be  allowed  to  the  mortgagor's  solicitor 
up  to  5,000/.,  and  on  any  excess  above  5,000/.,  one-fourth  thereof. 

Perusal  o/ Drafts  for  several  Persons, 

4.  If  a  solicitor  peruses  a  draft  on  behalf  of  several  parties  having 
distinct  interests,  proper  to  be  separately  represented,  he  is  to  be 
entitled  to  charge  2/.  additional  for  each  such  party  after  the  first. 

Solicitor  acting  for  Person  joining  in  ^Conveyance,  Sfc, 

5.  Where  a  party,  other  than  the  vendor  or  mortgagor,  joins  in  a 
conveyance  or  mortgage,  and  is  represented  by  a  separate  solicitor,  tlio 
charges  of  such  separate  solicitor  are  to  be  dealt  with  imder  the  old 
system  as  altered  by  Schedule  II.  hereto. 

Conveyance  and  Mortgage  prepared  by  same  Solicitor. 

6.  Where  a  conveyance  and  mortgage  of  the  same  property  are  com- 
pleted at  the  same  time,  and  are  prepared  by  the  same  solicitor,  he  is 
to  be  entitled  to  charge  only  half  the  above  fees  for  investigating  title, 
and  preparing  the  mortgage  deed  up  to  5,000/.,  and,  on  any  excess 
above  5,000/.,  one-fourth  thereof,  in  addition  to  his  full  charges  upon 
the  purchase-money  and  his  commissions  for  negotiating  (if  any). 

How  fractions  of  100/.  to  be  charged. 

7.  Fractions  of  100/.,  under  50/.,  are  to  be  reckoned  as  50/.  FraO' 
tions  of  100/.,  above  50/.,  are  to  be  reckoned  as  100/. 
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Remuneration  in  small  Cases, 

8.  Where  the  prescribed  remuneration  would,  but  for  this  provision, 
amount  to  less  than  5/.,  the  prescribed  remuneration  shall  be  5/., 
except  on  transactions  under  100/.,  in  irhich  cases  the  remuneration  of 
the  solicitor  for  the  vendor,  purchaser,  mortgagor,  or  mortgagee,  is  to 
be  3/. 

Sale  subject  to  Incumbrances, 

9.  Where  a  property  is  sold  subject  to  incumbrances,  the  amount  of 
the  incumbrances  is  to  be  deemed  a  part  of  the  purchase-money  except 
where  the  mortgagee  purchases,  in  which  case  the  charge  of  his  soH- 
citor  shall  be  calculated  upon  the  price  of  the  equity  of  redemption. 

Transfers  of  Mortgages — Further  Charges. 

10.  The  above  scale  as  to  mortgages  is  to  apply  to  transfers  of  mort- 
gages where  the  title  is  investigated,  but  not  to  transfers  where  the 
title  was  investigated  by  the  same  solicitor  on  the  original  mortgage 
or  on  any  previous  transfer ;  and  it  is  not  to  apply  to  further  charges 
where  the  title  has  been  so  previously  investigated.  As  to  such  trans- 
fers and  further  charges  the  remuneration  is  to  be  regulated  according 
to  the  old  system  as  altered  by  Schedule  II.  hereto.  But  the  scale 
for  negotiating  the  loan  shall  be  chargeable  on  such  transfers  and 
further  charges  where  it  is  applicable. 

Commission  for  conducting  Sales,  ^'c. 

1 1 .  The  scale  for  conducting  a  sale  by  auction  shall  apply  only  in 
cases  where  no  commission  is  paid  by  the  client  to  an  auctioneer.  The 
scale  for  negotiating  shall  apply  to  cases  where  the  solicitor  of  a  vendor 
or  purchaser  arranges  the  sale  or  purchase  and  the  price,  and  the  terms 
and  conditions  thereof,  and  no  commission  is  paia  by  the  client  to  an 
auctioneer,  or  estate  or  other  agent.  As  to  a  mortgagee's  solicitor  it 
shall  only  apply  to  cases  where  he  arranges  and  obtains  the  loan  from 
a  person  for  whom  he  acts.  In  case  of  sales  under  the  Lands  Glauses 
Consolidation  Act,  or  any  other  private  or  public  act  under  which  the 
vendor's  charges  are  paid  by  the  purchaser,  the  scale  shall  not  apply. 

(See  Ee  Beck,  post,  p.  511 ;  Ee  Wilson,  post,  p.  612 ;  and  Be 
The  Merc/iant  Taylors^  Company,  post,  p.  613.) 

Charges  allowed  where  no  Commission  charged  for  negotiating  Sates,  ifc. 

12.  In  cases  where,  under  the  previous  poition  of  this  schedule,  a 
solicitor  would  be  entitled  to  charge  a  commission  for  negotiating  a 
sale  or  mortgage,  or  for  conducting  a  sale  by  auction,  and  he  shall  not 
charge  such  commission,  then  he  shall  be  entitled  to  charge  the  rates 
allowed  by  the  first  column  on  all  transactions  up  to  2,000/.,  and  to 
charge  in  addition  those  allowed  by  the  second  column  on  all  amounts 
above  2,000/.  and  not  exceeding  5,000/.,  and  further  to  charge  those 
ollowed  by  the  third  column  on  all  amounts  above  5,000/.  and  not  ex- 
ceeding 50,000/.,  instead  of  the  rates  allowed  up  to  the  amounts  men- 
tioned in  those  columns  respectively. 
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n.  The  Scale  of  Charges  for  Leases  or  Conveyances  at  a  Bent  and 
Agreements  for  the  same,  other  than  Mining  Leases  and  Agree- 
ments therefor  (the  transactions  being  completed),  and  the  Bules 
relating  thereto,  being  Fart  II.  of  Schedule  I.  of  the  Order. 

There  are  two  scales  for  this  class  of  business  given,  one  relating 
to  leases  at  rack  rent,  and  the  other  to  building  leases  and  convey- 
ances of  a  freehold  estate  reserving  a  rent.  Mining  leases  are 
excepted  and  brought  within  Schedule  II.,  but  all  agreements  for 
leases,  not  being  mining  leases,  and  conveyances  at  a  rent  are 
regulated  by  the  scales,  as  will  be  seen  from  the  following,  which 
we  extract  from  the  order : 

(a)  Scale  of  Charges  for  leases,  agreements  for  leases  at  rack  rent  {other 

than  mining  leases  or  leases  for  building  purposes,  or  agreements 
for  the  same). 

Lessor's  solicitor  for  preparing,  settling,  and  completing  lease  and 
counterpart : — 

Where  the   rent  does  not  f  71.  10s.  per  cent,  on  the  rental,  but 
exceed  100/ (     not  less  in  any  case  than  51. 

WheretlierentexceedslOO/.  (  ^^-  J^*-  m  respect  of  the  first  100/ 
and  does  not  ezceed  600/.        °*  rent  and  21  10«  in  respect  of 

\      each  subsequent  100/.  of  rent. 

171.  lOs.  in  respect  of  the  first  100/.  of 
rent,  21.  10s.  in  respect  of  each 
100/.  of  rent  up  to  500/.,  and  1/.  in 
respect  of  every  subsequent  100/. 
Lessee's  solicitor   for  perusing  (  One-half  of  the  amount  payable  to 
draft  and  completing    (     the  lessor's  solicitor. 

(b)  Charges  as   to   conveyances  in  fee  or  for  any  freehold  estate,  or 

building  leases,  reserving  rent,  or  other  long  leases  not  at  rack 
rent  {except  mining  leases),  and  agreements  for  the  same  respec- 
tively : — 

Vendor's  or  lessor's  solicitor  for  preparing,  settling,  and  completing 
conveyance  and  duplicate,  or  lease  and  counterpart : — 


Amount  of  Annual  Bent. 


Amount  of  Eemuneration. 


Where  it  doos  not  exceed  .      6/. 


Where  it  exceecU  51.  and  )      g^. 

does  not  exceed j 

Where  it  exceeds  60/.  but  \    . .- q. 


6/. 

( The  same  payment  aa  on  a  rent  of  6/.,  and  aUo 

\     20  per  cent,  on  the  excess  beyond  51. 

i  The  same  payment  as  on  a  rent  of  60/.)  and  10 

does  not  exceed /    ^^^^*  '  \  .  per  cent,  on  the  excess  beyond  60/. 

Tm.^^  :♦  ^«.^v»^j.  1  nfii  I  i  The  same  payment  as  on  a  rent  of  160/.,  and  5 

Where  It  exceeds loO/.    {      per  cent" on  the  excess  beyond  160/. 


Where  a  varying  rent  is  payable,  the  amount  of  annual  rent  is  to 
mean  the  largest  amount  of  annual  rent. 
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Pun. Ws  or  Wo's  soUcitor  \  q      j^^    ^  ^     ^^^^  y^^^  ^ 

pKT^'°^.^!.!!  .!!^^^        the  vendor's  or  lessor's  Solicitor. 

EULES. 

Charges  for  Abstract  of  Title, 

1.  Where  the  vendor  or  lessor  fumislies  an  abstract  of  title,  it  is 
to  be  charged  for  according  to  the  old  system  as  altered  by  Schedule  11. 

Solicitor  engaged /or  both  Parties. 

2.  Where  a  solicitor  is  concerned  for  both  vendor  and  purchaser,  or 
lessor  and  lessee,  he  is  to  charge  the  vendor's  or  lessor's  solicitor's 
charges,  and  one-half  of  that  of  the  purchaser's  or  lessee's  solicitor. 

Mortgagor  or  Mortgagee  joining  in  Conveyance ,  Sfc. 

3.  Where  a  mortgagee  or  mortgagor  joins  in  a  conveyance  or  lease 
the  vendor's  or  lessor's  solicitor  is  to  charge  1/.  \s.  extra. 

A  third  Person  joining  in  Conveyance,  ifc. 

4.  Where  a  party  other  than  a  vendor  or  lessor  joins  in  a  conveyance 
or  lease,  and  is  represented  by  a  separate  solicitor,  the  charges  of  such 
separate  solicitor  are  to  be  dealt  with  under  the  old  system  as  altered 
by  Schedule  II. 

Consideration  consisting  partly  of  Pent  and  partly  of  Payment  dotcn. 

6.  Where  a  conveyance  or  lease  is  partly  in  consideration  of  a 
money  payment  or  premium,  and  partly  of  a  rent,  then,  in  addition  to 
the  remuneration  hereby  prescribed  in  respect  of  the  rent,  there  shall 
be  paid  a  further  sum  equal  to  the  remuneration  on  a  purchase  at  a 
price  equal  to  such  money  payment  or  premium. 

Fractions  ofSL 
6.  Fractions  of  5L  are  to  be  reckoned  as  5/. 


m.  The  Scale  of  Charges  for  taking  Instructions  for  Drawing  and 
Perusing  Wills,  Settlements,  and  other  Documents  not  set  out 
above,  and  for  all  Transactions  which  are  not  completed, 
whether  set  out  above  or  not,  being  matters  included  in 
Schedule  11.  of  the  Order. 

The  remuneration  for  this  business  is  according  lo  the  old 
system  as  altered  by  the  second  schedule.  We  have  already 
explained  the  principle  of  remuneration  as  it  formerly  existed,  and 
we  need  not  further  dilate  upon  it    You  will  bear  in  mind, 
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that,  in  addition  to  the  above  matters,  the  soale  and  terms  of 
Schedule  11.,  which  we  set  out  below,  apply  also  to  cases  within 
rule  5  of  Fart  I.  of  Schedule  I.,  and  to  cases  within  rules  1  and  4 
of  Part  II.  of  the  same  schedule  {vide  supra).  The  following  is  a 
copy  of  Schedule  II. : — 

Instetjctions  for  AND  Deawing  and  Peettsing  Deeds,  Wills, 

AND  OTHER  DOCUMENTS. 

Such  fees  for  instructions  as,  haying  regard  to  the  care  and  labour 
required,  the  number  and  lengths  of  the  papers  to  be  perused,  and 
the  other  circumstances  of  the  case,  may  be  fair  and  reasonable.  In 
ordinary  cases,  as  to  drawing,  &o.,  the  allowance  shall  be — 

For  drawing 2s.  per  folio. 

For  engrossmg Sd,   „       „ 

For  fair  copying 4d,   ,,       „ 

For  perusing U.   „       „ 

Attendances.  «.    d. 

In  ordinary  cases 10    0 

In  extraordinary  cases  the  taxing  master  may  increase  or  diminish 
the  above  charge  if  for  any  special  reasons  he  shall  think  fit. 

Abstracts  of  Title  (where  not  covered  by  the  above  Scale). 

9.    d. 

Drawing  each  brief  sheet  of  8  folios 6     8 

Fair  copy 3    4 

(See  He    Lacey^  Be  Fieldy  and  Fleming    v.   Sardcasiky  post, 

pp.  511—512.) 

Journeys  from  Home. 

In  ordinary  cases  for  every  day  of  not  less  than  seven  hours  £    a. 

employed  on  business  or  in  travelling 5     5 

Where  a  loss  time  than  seven  hours  is  so  employed . .  per  hour    0  15 
In  extraordinary  cases  the  taxing  master  may  increase  or  diminish 
the  above  allowance  if  for  any  special  reasons  he  shaU  think  fit. 


17.  Some  Miscellaneous  Frovisions. 

(1)  The  order  laying  down  the  above  scales  of  remuneration  is 
to  ta^e  effect  from  and  after  the  31st  December,  1882. 

(See  Re  Lacey^  Re  Fields  and  Fkming  v.  Hardcastky  post, 
pp.  511—512.) 

(2)  The  scales  given  in  Heads  I.  and.  II.  do  not  apply  to 
transactions  respecting  real  property  the  title  to  which  has  been 
registered  under  25  &  26  Vict.  c.  53 ;  25  &  26  Vict.  c.  67 ;  and 
38  &  39  Vict.  c.  87. 
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(3)  Tho  scales  given  in  Heads  I.  and  II.  above  do  not  apply 
unless  the  business  is  completed,  so  that  if  a  contemplated  purchase, 
or  mortgage,  or  lease,  falls  through  before  completion,  the  solicitor 
will  not  be  paid  by  a  scale  reckoned  on  the  amount  of  the  purchase, 
or  mortgage,  or  rent,  but  by  the  length  of  the  documente  he  has 
drawn,  &o.,  the  number  of  attendances  made,  according  to  the 
old  system  as  altered  by  scale  of  charges  given  in  Head  IH, 
above. 

(4)  Drafts  and  copies  made  in  the  course  of  any  conveyancing 
business  are  to  be  the  property  of  the  client. 

(5)  The  scales  given  for  the  class  of  business  treated  of  under 
Heads  I.  and  II.  above  do  not  include  stamps,  counsel's  fees, 
auctioneer's  or  valuer's  charges,  travelling  or  hotel  expenses,  fees 
paid  on  searches  to  public  offices,  or  registration,  or  to  stewards  of 
manors,  costs  of  extracts  from  any  register,  record  or  roU,  or  other 
disbursements  reasonably  and  properly  paid,  nor  any  extra  work 
occasioned  hy  changes  occurring  in  the  course  of  any  business,  s\ich  as 
death  or  insolvency  of  a  party  to  the  transaction,  nor  is  it  to  include 
any  business  of  a  contentious  character,  nor  any  proceedings  in  any 
court;  but  they  do  include  law  stationer's  charges,  and  allowancee 
for  time  of  the  solicitor  and  lus  clerks,  and  for  copying,  and  parch- 
ment, and  all  other  similar  disbursements. 

(See  Stamford  "v.  Roberts,  post,  p.  611;  and  Fleming  v.  Hard^ 
castle,  post,  p.  512.) 

(6)  In  respect  of  any  business  which  is  required  to  be  and  is  by 
special  exertion  carried  through  in  an  exceptionally  short  space  of 
time,  a  solicitor  may  be  allowed  a  proper  additional  remxmeration 
for  the  special  exertion. 

(7)  As  we  have  already  pointed  out,  a  solicitor  may,  in  any  case, 
prevent  the  scales  prescribed  in  Schedule  I.  of  the  Order — i.  ^.  for 
the  classes  of  business  set  out  in  Heads  I.  and  II.  above — ^apply- 
ing, by  communicating  in  writing  to  his  client  before  undertaking 
the  business  his  election  to  be  paid  by  the  old  system  of  re- 
muneration as  altered  by  Schedule  II.  of  the  Order.  (See  Head 
III.  above.) 

(8)  Security  for  the  amount  of  costs  to  become  due  to  tho 
solicitor  for  business  to  be  transacted  by  him  may  be  given  by  the 
client,  and  accepted  by  the  solicitor,  and  security  may  also  be 
given  for  interest  on  such  amount,  provided  that  the  interest  does 
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not  oommenoe  till  the  amount  due  is  ascertained  by  agreement  or 
taxation. 

(9)  Interest  may  be  charged  by  a  solicitor  at  four  per  cent,  per 
annum  on  his  disbursements  and  costs,  whether  by  scale  or  other- 
wise, from  the  expiration  of  one  month  from  demanding  payment 
from  the  client.  The  demand  to  be  made,  in  cases  where  the  pay- 
ment is  to  be  made  by  an  infant  or  out  of  a  fund  not  presently 
available,  on  the  parent  or  guardian,  or  the  trustee,  or  other  person 
liable. 

T.  Some  important  Decisions  on  the  Bemnneration  Act  and  Order. 

Re  Becky  In  re  Hartington^s  JEstate. — Decided  that  a  vendor's 
solicitor  is  entitled  to  commission  for  conducting  the  sale,  and  a 
proper  sum  for  auctioneer's  charges,  where  the  property  was  offered 
by  public  auction  and  afterwards  sold  by  private  contract. 

lie  Lacey. — The  Court  of  Appeal  decided  two  points,  viz.  (1)  that 
the  Eemimeration  Order  applied  to  a  conveyancing  transaction  which 
was  conmienced  before,  but  concluded  after,  31st  December,  1882  ; 
(2)  that  the  scale  charge  could  only  be  made  where  the  work 
mentioned  in  the  scale  has  been  in  substance  done.  Consequently, 
in  this  case  it  was  held  that  where  the  purchaser  dispenses  with  an 
investigation  of  the  title  and  the  title  is  not  deduced,  the  remune- 
ration must  be  according  to  Schedule  II.,  and  not  according  to  the 
scale  allowed  in  Part  I.  of  Schedule  I. 

In  re  Inderucick. — A  vendor's  solicitor  is  entitled  to  a  fee  for  con- 
ducting a  sale  by  private  contract  effected  on  the  same  day  as  the 
property  was  offered,  though  abortively,  by  public  auction.  The 
auctioneer's  charge  of  the  quarter  per  cent,  on  the  purchase-money 
was  also  held  to  be  in  such  a  case  payable  out  of  the  contract  price. 

Stamford  v.  Roberts, — Notwithstanding  the  language  of  the 
Solicitors'  Remuneration  Act,  1881,  and  of  the  Remuneration 
Order,  Kay,  J.,  held  that  the  scale  charge  allowed  for  con- 
veyancing business  applied  to  conveyancing  work  done  by  a 
solicitor  in  connection  with  an  action  in  the  Chancery  Division. 
This  rule  was  quite  recently  adopted  by  the  Court  of  Appeal  in 
Fietning  v.  UardcastlCy  infra. 
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In  re  Weddall^  Parker  v.  Parker. — ^A  flolioitor  is  entitled  nnder 
rule  11  {ante^  p.  506),  to  charge  a  '^ negotiating  fee"  where 
the  mortgagee  has  been  introduced  to  the  mortgagor  by  another 
person.  In  this  case  one  A..,  solicitor  for  the  mortgagor,  wrote  to 
B.  asking  him  if  he  knew  of  any  one  ready  to  advance  2,000/.  on 
mortgage.  B.  wrote  to  0.,  his  mother-in-law,  and  stated  that  he 
had  gone  into  the  proposed  security.  C.  wrote  to  Messrs.  Weddall 
asking  for  their  advice.  Messrs.  Weddall  investigated  the  matter, 
had  the  property  valued,  and  ultimately,  the  inquiries  being  to 
their  satisfaction,  G.  advanced  the  money.  Pearson,  J.,  held  that 
Messrs.  Weddall  were  entitled  to  the  negotiation  fee. 

Be  Field. — ^The  Court  of  Appeal  decided  that  a  solicitor  could  not, 
in  addition  to  the  scale  charge  for  a  lease,  claim  separate  re- 
muneration for  interviews  and  attendances,  including  journeys, 
which  resulted  in  the  agreement  for  the  lease,  and  led  to  the  heads  of 
the  terms  upon  which  the  lease  was  prepared.  In  this  case,  also, 
the  principle  laid  down  in  Re  Lacey  {supra)  ^  that  the  Bemuneration 
Order  applied  to  a  transaction,  the  negotiations  for  which  took 
place  before,  but  which  was  not  completed  until  after,  31  st  Decem- 
ber, 1882,  was  followed. 

Re  Wihon. — The  Court  of  Appeal  decided  that  if  a  solicitor 
employs  a  surveyor,  to  whom  the  taxing  master  allows  remunera- 
tion for  preparing  plans,  dividing  the  property  into  lots,  &c.,  he 
(the  solicitor)  is  not  entitled  to  the  scale  for  conducting  the  sale  of 
the  property,  for  in  snch  a  case  the  surveyor  has  done,  and  been 
paid  for,  much  of  what  properly  constitutes  the  conduct  of  a  sale. 
Whether  the  employment  of  an  auctioneer  merely  to  conduct  the 
sale  in  the  auction  room  was  sufficient  to  deprive  the  soUdtor  of 
the  "  conducting  fee,"  was,  the  Court  said,  a  question  more  difficult 
to  answer,  looking  to  the  words  of  the  order,  which  provides  that 
the  remuneration  prescribed  by  Schedule  I.  is  not  to  include  auc- 
tioneer's or  valuer's  charges.  The  point  was  not  decided  by  the 
court,  and  so  still  remains  an  open  one. 

In  Fleming  v.  Hardcastle  the  Court  of  Appeal  laid  down  four 
points :  (1)  The  act  and  order  apply  to  business  commenced  but 
not  completed  tiU  after  31st  December,  1882.  This  had  been  already 
decided  in  Re  Lacey  and  Re  Field  (supra).     (2)  The  act  and  order 
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apply  to  conveyancing  business  in  connection  with  an  action  in  the 
Chancery  Divimon.  This  follows  Stamford  v.  Roberts,  (3)  The 
scale  fee  applies  even  though  the  title  to  the  whole  of  the  property 
had  not  been  thoroughly  investigated,  provided  the  investigation 
had  proceeded  as  far  as  necessary.  (Compare  Re  Lacey^  supra.) 
(4)  In  a  case  where  the  purchaser's  solicitor  prepares  the  contract 
for  sale,  he  is  entitled  to  charge  for  it  under  Schedule  11.,  in  addi- 
tion to  charging  the  usual  scale  feo  for  investigating  the  title,  &c., 
because  the  scale  fee  in  favour  of  the  purchmer^s  solicitor  does  not 
include  the  preparation  of  the  contract. 

JxL  Re  Merchant  Tayhr^  Company^  Ohitty,  J.,  decided  that  rule  11 
of  Schedule  I.,  Part  I.  of  the  Order  applies  so  as  to  entitle  a  soli- 
citor to  charge  the  scale  fee  on  a  re-investment  in  land  of  money 
paid  into  court  under  the  Lands  Clauses  Consolidation  Act. 


0,  Ti  r. 


I 


INDEX. 


ABSOLXJTE  BILLS  OF  SALE,  are  goveraod  by  the  Bills  of  Sale 
Act,  1878..  251. 

AB8TEA0T  OF  TITLE,  68—125. 
vendor's  solicitor  prepares,  68. 
what  a  perfect,  must  show,  68. 
what  it  must  contain,  69,  70. 

should  commence  with  deed  dealing  with  both  legal  and  equit- 
able estates,  69. 
who  bears  expense  of,  70. 
to  whom  it  belongs,  71. 
verification  of,  two  main  objects  in,  71. 

ACCOUNTS,  between  parties,  485. 

ACCUMULATION  CLAUSE,  need  not  now  be  inserted,  338—340. 

ACCUMULATION  OF  INCOME,  in  directing  same  in  a  wiU 
Thellusson  Act  must  be  regarcTed,  471, 

ACKNOWLEDGED  DEED, 
how  proved,  101,  109. 
when  search  for  should  be  made,  136. 
when  necessary,  173. 
formalities  of,^  how  affected  by  Conv.  Act,  1882. .  173 — 175. 

ACKNOWLEDGMENT, 

of  right  to  production  of  title  deeds,  165,  166. 

obligations  under,  166. 

by  whom  to  be  performed,  166,  167. 
of  signature  to  will,  413. 
by  a  married  woman,  how  proved,  109. 

ACTS  OF  PAELIAMENT,  how  proved,  101. 

ACTUAL  NOTICE,  rules  as  to,  118. 

ADMINISTEATOE,  cannot  act  till  after  letters  of  administra- 
tion,  175. 
cannot  till  lands  under  Lord  St.  Leonards'  Act,  450. 
one  can  act  without  the  other,  175,  272. 
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ADVANCEMENT  CLAUSE, 
in  a  settlement,  337. 
still  necessary,  467. 
effect  of,  467. 

ADVERSE  POSSESSION,  title  by,  85. 

ADVOWSON, 

grant  of,  192 — 194. 

simoniacal  dealings  with,  192,  193. 

is  real  estate,  193. 

but  next  presentation  personal,  193. 

by  joint  tenants,  193. 

by  coparceners,  193. 

by  tenants  in  common,  193. 
resignation  bonds,  193,  194. 

AFFIDAVIT,  in  support  of  bin  of  sale,  255. 

AFFTBMATIVE  COVENANTS,  164. 

APTEE-ACQUIRED, 

chattels,  how  far  bills  of  sale  may  extend  to,  250. 
property,  covenant  to  settle,  in  a  setUementi  326,  327. 

AGED  PERSONS,  wills  of,  408. 

AGREEMENT  FOR  LEASE,  279. 

AGRICULTURAL   HOLDINGS   ACT,   1883,    main   provisiDns 
of,  815^—314. 

ALIENATION,  conditions  in  restraint  of,  462—464. 

ALIENS,  position  of,  as  to  contracts,  8,  9. 

"ALL  ESTATE"  CLAUSE,  now  implied,  155. 
ALLUVION,  tide  by,  86. 

ALTERATIONS  IN  WILLS,  423,  424. 

**  AND  "  sometimes  construed  "  or  "  in  a  will,  446. 

ANNUITANT, 

entitled  to  fund  set  apart  for  annuity,  462. 
how  to  exclude  this  right,  462. 

ANNUITY, 

what  must  be  registered,  135,  179,  190. 
under  settlement  or  will,  need  not  be,  135,  190. 
notice  of  unregistered,  binds  purchaser,  135. 

proof  of  payment  of,  up  to  the  time  of  expiration  requisite,  ' 

135. 
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ANNTJTFY— continued. 
grant  of,  188—190. 
remedies  for  arrears  of,  189,  190. 
six  years*  arrears  only  recoverable,  190. 
conferred  by  settlement  for  immediate  income,  327. 
when  payable  under  a  will,  456. 

APPAEENT  POSSESSION,  doctrine  of,  under  the  Bills  of  Salo 
Act,  262—264. 

APPOINTMENT, 
under  power,  80. 

when  sect.  33  of  Wills  Act  applies  to,  467. 
of  trustee  of  policy  of  assurance,  321. 
of  guardians,  474. 
deeds  of,  497 — 499. 

AEBITEATION  CLAUSE, 

usually  inserted  in  partnership  deeds,  486. 
effect  of,  486. 

ASSIGNMENT,  98. 

of  choses  in  actibn,  184 — 187. 
of  policies  of  assurance,  187,  188. 
of  goodwill,  188. 
of  patent  right,  191. 
of  copyright,  192. 

ATTESTATION, 

of  instruments,  how  proved,  109. 

of  deeds,  169,  170. 

of  bill  of  sale,  254,  261. 

of  wills,  410—418. 

ATTORNMENT  CLAUSE,  effect  of,  225—227. 

AUCTION, 

vendor's  right  to  bid  at  sale  by,  48. 

how  far  conditions  of  sale  can  be  varied  at,  49. 

AUTRE  VIE,  ESTATE  PUR,  are  devisable,  406. 

AWARDS  UNDER  ENCLOSURE  ACT,  how  proved,  101. 

BANKRUPTCY, 

when  search  in,  should  be  made,  136. 
five  years'  search  generally  sufficient,  136. 

but  sometimes  twenty  years  necessary,  136. 

BANKRUPTCY  ACT,  1883,  provisions  of,  as  to  voluntary  setde- 
ments,  401. 

BARGAIN  AND  SALE  of  freehold  must  be  enroUedi  74,  179. 
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BASE  FEE, 

what  it  is,  491. 

how  it  may  bo  enlargod  into  a  foe  Bimple,  491 . 

BILL  OF  SALE, 

moaning  of,  within  tho  Bills  of  Sale  Acts,  1878  and  1882.  .246, 

247. 
what  documents  are  not  within  Act  of  1878.  .248. 
meaning  of  personal  chattels  within  act,  249. 
by  way  of   mortgage    of    after-acquired    chattels  generally 

ineffectual,  250. 
exceptions,  251. 
requisites  of  Act  of  1878  as  to  contents,  execution,  attestation, 

and  registration  of,  251 — 260. 
if  absolute,  or  granted  before  Ist  November,  1882,  regulated 

by  Act  of  1878..  251. 
if  granted  by  way  of  mortgage  since  October,  1882,  regulated 

by  Act  of  1882..  251. 
consideration  of,  252,  254,  262. 
attestation  of,  254,  255,  261. 
registration  of,  255. 
affidavit  of  execution  of,  must  accurately  describe  residence  and 

occupation  of  grantor,  255. 
mode  of  registering,  257,  258. 

validity  of,  decided  by  court,  and  not  by  registrar,  257. 
re-registering,  258. 
satisfaction  of,  259. 
as  between  two  bills  of  sale  of  same  chattels,  the  first  registered 

has  priority,  259. 
unregistered,  how  far  void,  259. 
requisites  of  Act  of  1882,  as  to  contents,  execution,  attestation, 

and  registration  of,  260 — 265. 
under  Act  of  1882,  must  contain  inventory  of  chattels  comprised 

in,  260. 
when  grantee  can  seize  goods  under,  260,  261. 
when  grantee  restrained  from  removing  or  selling  goods  seized, 

261. 
goods  seized  by  grantee  under,  must  remain  five  days  on 

premises,  261. 
under  Act  of  1882,  must  be  in  accordance  with  form  in  act,  262. 
'^  apparent  possession  "  of  goods  under,  262 — ^264. 
"  order  and  disposition  "  of  goods  under,  264. 
form  of,  under  Act  of  1882.  .265. 

BILLS  OF  SALE  ACT,  1878,  requisites  of,  as  to  contents,  exe- 
cution, attestation  and  registration,  251 — 260. 

BILLS  OF  SALE  ACT,  1882,  requisites  of,  as  to  contents,  exe- 
cution,  attestation  and  registration,  260 — 265. 

BIRTHS,  how  proved,  104. 
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BLIND  PEESONS,  wills  of,  409. 

BONDS,  to  resign  a  living,  193,  194. 

BONUS  arising  &om  a  settled  life  policy.  Low  dealt  with,  328. 

BOVILL'S  ACT,  effect  of,  on  the  law  of  partnerships,  476,  477. 

CAPITAL  MONEY,  387  et  seq. 

CHARITIES, 

conveyance  of  lands  to  or  for,  179. 

formalities  necessary  to,  under  9  Geo.  11.  c.  36. .  179. 

exceptions,  179. 
legacy  to,  how  it  should  be  framed,  464. 

CHILDREN, 

gifts  to,  how  construed,  436. 
as  a  class,  437 — 439. 
in  a  will,  how  framed,  465. 
legacies  to,  carry  interest  from  death,  454,  455. 

CHOSES  IN  ACTION,  assignment  of,  184—187. 

CLEAR  ANNUAL  SUM,  meaning  of,  456. 

CLEAR  LEGACY,  meaning  of,  456. 

COMPENSATION,  conditions  of  sole  as  to,  41—43. 

COMPOUND  AND  SETTLE,  trustees  and  executors  can,  under 
sect.  37  of  Conv.  Act,  1881.  .346. 

CONCISE  CONVEYANCES,  81. 

CONDITIONS, 

legacies  given  upon,  459 — 464. 

distinction  between  precedent  and  subsequent,  460. 

in  restraint  of  marriage,  460 — 462. 

in  restraint  of  alienation,  462 — 464. 

CONDITIONS  IN  LEASE, 
apportionment  of,  286,  287. 
for  re-entry  and  forfeiture,  302. 

waiver  of  breach  of,  306. 

in  lease  made  after  1881,  incident  to  reversion,  286. 

CONDITIONS  OF  SALE,  27—50. 
Generally : 

stipulations  in,  by  trustee  selling  must  be  absolutely  neces- 
sary, 26. 

where  trustee  sells,  if  too  stringent,  excuse  specific  perform- 
ance, 26. 
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CONDITIONS  OF  BALE— continued. 
Generally — contintted.     ^ 
object  of,  to  throw  burden  on  purchaser,  27. 
should  not  be  likely  to  damp  sale,  31. 
relating  to  the  auction,  32,  33. 
as  to  forfeiture  of  deposit,  33. 

returning  deposit  with  interest,  33. 
relating  to  abstract,  &c.,  34 — 39. 
as  to  requisitions,  34,  35. 

rescission  of  contract,  35,  36. 

Sayment  of  balance  of  purchase-money,  36—38. 
eiivery  of  abstract,  38,  39. 
relating  to  property  sold  and  its  identity,  39 — 41. 
relating  to  compensation,  41 — 43. 
Special : 
required  by  nature  of  tenure  of  land,  43 — 45. 
state  of  title,  45—47. 
how  far  variable  at  auction,  49. 

CONSIDERA.TION, 

of  deed,  should  be  expressed,  149. 

nominal,  149. 

adequacy  of,  149. 
of  bills  of  sale,  252,  254,  262. 

CONSOLIDATION  OF  M0ETGAGE8,  203,  204. 

CONSTRUCTION  OF  WILLS,  432—447. 
general  rules,  432 — 435. 
construction  of  particular  phrases,  435 — 447. 
as  to  description  of  persons,  435—442. 
as  to  description  of  subject-matter,  442 — 445. 
as  to  meaning  of  expressions  usually  occurring  in  wills,  445 — 
447. 

CONSTRUCTIVE  NOTICE,  118—121. 
classes  of,  118. 
provisions  of  Conv.  Act,  1B82,  as  to,  120,  121. 

CONTINGENT  LEGACIES,  iUustrations  of,  458,  459. 

CONTRACT, 

for  purchase  and  sale  of  lands,  51 — 67. 
requisites  of,  53. 
part  performance  of,  55,  56. 
position  of  parties  after,  56. 
effect  of  bankruptcy  of  one  party  on,  58. 

death  of  party  to,  59. 
remedies  for  breaches  of,  60 — 67. 
damages,  60. 

specific  performance,  61 — 63. 
within  what  time  to  be  sought,  63 — 65. 
lien  of  parties  on  estate,  65,  66. 
stamps  on,  66,  67. 
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CONVEYANCE, 

preparation  of,  140 — 168. 

date  of,  immaterial,  140. 

operates  from  delivery,  140. 

parties  to,  140,  141—146. 

to  uses  to  bar  dower,  145. 

to  partners  as  tenants  in  common,  145,  146. 

persons  not  parties  can  take  interest  under,  146. 

CONVEYANCES, 

various  kinds  of,  72. 
at  common  law,  73 — ^78. 

feoffments,  73. 

gifts,  73. 

grants,  74. 

bargains  and  sales,  74. 

leases,  74. 

exchanges,  74.  ^ 

partitions,  75. 

releases,  76. 

surrenders,  77. 

assignments,  78. 

defeasances,  78. 

disclaimers,  78. 
statutory,  79—81. 

covenants  to  stand  seised,  79. 

lease  and  release,  79. 

release,  80. 

grant  to  uses,  80. 

appointments  under  powers,  80. 

assurances  under  Fines  and  Becoveries  Act,  81. 

concise  conveyances,  81. 
by  matter  of  record : 

private  acts  of  parliament,  81. 

fines,  81. 

recoveries,  83. 
special,  180. 

CONVEYANCING  ACTS,  1881  and  1882.     See  under  Table  or 
Statutes. 

CONVEYANCING  COSTS,  500—513. 

COPYHOLDS, 

assurance  of,  91. 

how  proved,  101. 
assured  by  surrender  and  admittance,  180. 
effect  of  surrender  pf,  on  vendor  and  purchaser,  181. 
on   admittance  to,   title  of   purchaser   relates   back   to   sur- 
render, 181. 
fines  on  admittance,  181. 

admission  of  joint  tenants  and  coparceners,  181. 

tenants  in  common,  181. 

tenant  for  life  admission  of  remainderman,  181. 
devisees  with  trust  or  power  of  sale  compulsory,  181. 
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COPYHOLDS— con/inM€</. 

Burrender  of,  to  use  of  will  formerly  necessaiy,  182. 
estates  tail  in,  182. 
how  barred,  182. 

vendor  conveying  as  ''  beneficial  owner,"  182. 
enfranchisement  of,  voluntaiy,  182,  183. 
compulsory,  183,  184. 

does  not  affect  commonable  rights,  184. 

nor  lord's  right  to  mines,  &c.,  184. 

expenses  of,  borne  by  party  requiring  it,  184. 
leases  of,  by  tenant,  269—393. 
mortgages,  231. 

should  not  be  devised  upon  trust  for  sale,  473. 
entailed  estates  in,  may  oe  barred,  493. 

COFYBIOHT,  assignment  of,  192. 

COEPOEATIONS. 

conveyances,  &c.  to  and  by,  10 — 13. 
leases  by,  270. 

COSTS  IN  CONVEYANCHNQ,  600—513. 

COUET  BOLLS, 

searches  in,  for  incumbrances  on  copyholds,  135. 

should  extend  over  whole  period  of  abstract,  136. 
seldom  made  in  practice,  136. 

COUSINS,  gifts  to,  by  wiU,  439. 

COVENANTS, 

to  stand  seised,  79. 

follow  habendimi,  157. 

implied  by  particular  words,  157,  158. 

express,  qualify  generality  of  implied,  157. 

how  affected  by  Conv.  Act,  1881 . .  158,  159,  288. 

what  implied  imder  Conv.  Act,  1881.  .161,  162. 

implied  in  lease,  283. 

acts  amounting  to  breach  of,  162,  163. 

with  vendor,  163,  164. 

restrictive,  164,  297. 

if  negative,  bind  purchasers  of  the  fee  with  notice,  164, 288. 

but  not  if  affirmative,  164. 

who  entitled  to  benefit  of,  165. 
for  production  and  safe  custody,  165. 

restricted  when  by  trustees  selling,  165. 

what  substituted  for,  by  Conv.  Act,  1881 ..  165. 

when  should  be  still  inserted,  166. 
"  usual,"  what  are,  289. 
to  pay  rent,  290. 
to  pay  taxes,  283,  293. 
to  repair,  284,  294. 
to  insure,  296. 
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COYENANTB— continued. 

not  to  assign  or  underlet,  299. 

no  relief  aminst  forfeiture  on  breach  of,  300. 
for  quiet  enjoyment  by  lessor,  300. 
in  lease,  283  et  sea, 
running  with  lana,  286,  287. 

reversion,  286. 
for  title,  not  generally  given  in  a  settlement,  329. 

CEEDITOES,  legacy  to,  effect  of,  464. 

CROWN  DEBTS, 

how  affecting  lands  of  debtor,  133. 
search  for,  five  years,  133. 
certificate  freeing  land  from,  133. 

CEOWN  GRANT,  how  proved,  102. 

CUMULATIVE  LEGACIES,  466. 

CURTESY,  90,  431. 

CUSTOMS,  in  copyholds,  proof  of,  108. 


DATE,  unnecessary  in  a  will,  448. 

DEATHS,  how  proved,  104. 

DEBTOR, 

effect  of  appointing,  executor,  449. 
legacy  to,  464. 

DECLARATION,  is  a  mode  of  vesting  property  in  now  trustees,  353. 

DEEDS, 

proof  of,  98—101. 

registration  of,  99. 

of  execution  under  power  of  attorney,  100. 
title,  production  of,  from  vendor's  custody,  123. 
sufficient  reasons  for  not  being  in,  123. 

mortgagor's  right  to  inspect,  &c.,  123,  124. 

place  and  expenses  of  production  of,  124,  125. 
execution  of,  169,  170. 

reading  of,  169. 

signature  to,  169. 

sealing  essential  to,  169. 

delivery  of,  169. 

attestation  of,  169,  170. 

vendor  may  appoint  person  to  witness  and  attest,  170. 
recorded,  180. 
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DEFEAZANCE,  78. 

DELIVERY  OF  DEED,  140,  169. 

"  DEMISE,"  implies  coTenant  for  quiet  enjoyment,  158,  280,  283. 

DEMONSTRATIVE  LEGACIES,  iUustrations  of,  452. 

DEPENDANT  EHATTVE  REVOCATION, 

of  a  will,  what  it  is,  418. 

the  doctrine  applies  to  obliterations,  423. 

DEPOSIT,  forfeiture  and  return  of,  33. 

DESCENT,  86. 

DEVISE,  title  by,  84. 

"  DIE  WITHOUT  ISSUE,"  former  and  present  meaning  of,  in  a 
will,  428,  429. 

DIRECTION  TO  PAT  DEBTS,  effect  of,  in  a  will,  448. 

DISABILITY, 

persons  under,  1 — 20. 

persons  non  compotes  mentis,  2,  3. 

infants,  3,  4. 

married  women,  5 — 8. 

aliens,  8,  9. 

traitors  and  felons,  9,  10. 

corporations,  10 — 13. 

persons  in  fiduciary  capacity,  13 — 16. 

promoters,  16 — 20. 

limited  owners,  20. 

DISCLAIMER, 

deeds  of,  78,  487—489. 

fenerally,  487. 
y  trustees  and  executors,  487,  488. 
by  married  women  of  land  must  be  by  deed  acknowledged,  487. 
deed  not  generally  necessaiy,  487. 
after  accepting  office  trustee  cannot  disclaim,  487. 
after  disclaimer  by  one  of  several  persons  to  whom  power  is 
given,  other  may  exorcise  power,  488. 

DISENTAnJNO  ASSURANCES,  81,  490—494. 
how  proved,  102. 

when  search  for,  should  be  made,  136. 
must  be  enrolled,  180. 
object  of,  490. 

must  be  by  deed  executed  by  tenant  in  tail  and  enrolled,  491. 
protector  must  consent  to  the  deed,  otherwise  a  base  fee  only  is 

acquired,  491. 
who  IS  the  protector,  491. 
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DISENTAILING  ASSUEANCES— con/mM**/. 

what  the  nature  of  the  office  of  protector  is,  491,  492. 

when  a  married  woman  is  protector,  how  her  consent  is  given, 

491. 
protector's  consent  cannot  be  compelled,  492. 
entaUs  in  copyholds  are  barred  by  surrender  if  legal,  and  if 

equitable  by  surrender  or  deed,  493. 
formalities  to  be  observed  where  married  woman  bars  an 

entail,  493. 
mistakes  in,  cannot  be  rectified,  494. 

DISSOLUTION  OF  A  PAETNERSHIP,  how  it  may  occur,  481, 
482. 

DISTRESS,  291—293. 

DOMICILE, 

testator's,  how  far  it  affects  execution  of  wills,  416. 
provisions  of  Kingsdown's  Act  as  to,  416. 
different  kinds  of,  416. 

DORMANT  PAETNEES,  what  constitutes,  477. 
DOWEE,  89,  112. 


EASEMENTS, 
grant  of,  194. 
now  created,  194. 

*«  EFEECTS,"  meaning  of,  in  a  will,  442. 

EMBLEMENTS, 
what  are,  311. 
when  right  to  exists,  311. 
provisions  of  14  &  15  Yict.  o.  25,  as  to,  311,  312. 

ENFEANCmSEMENT  OP  COPYHOLDS, 
how  proved,  102. 
how  effected,  182—184. 

ENLARGEMENT  OF  BASE  FEES,  how  effected,  491. 

EQUITABLE  MOETGAGES,  237,  238. 
ESCHEAT,  89,  475. 

"  ESTATE,"  meaning  of,  in  a  will,  442. 

ESTOPPELS,  147,  148. 
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EVIDENCE, 

of  title,  91—125. 

how  far  strict  proof  precluded,  98. 

recitals,  how  far,  94. 

preliminaiy  contract  for  lease,  when  not,  95. 
producing  receipt  for  last  rent,  of  what,  96. 
of  payment  of  consideration,  96. 
of  positive  facts,  104 — 110. 

identity,  104. 

seisin,  104. 

births,  marriages  and  deaths,  104. 

pedigree,  105. 

redemption  of  land  tax,  105. 

payment  of  succession  duty,  106. 
purchase-money,  108. 

customs  in  copyholds,  108. 

acknowledgments  by  married  women,  109. 

attestation  of  instruments,  109. 

licences,  109. 
of  negative  facts,  110. 

freedom  from  tithes,  110. 

estate  tail  not  barred,  l\(k 

failure  of  issue,  110. 

easements,  non-existence  of,  110. 
of  proceedings  in  courts  of  law,  111. 

EXOEFTIONS,  how  distinguished  from  reservations,  155^ 

EXCHANGES,  74. 

EXECUTION, 

of  deeds,  169,  170. 
of  bills  of  sale,  251. 
of  wills,  410—418. 

EXECUT0E8, 

can  assign  leaseholds  before  probate,  175. 
can  compound,  &c.  claims,  346. 
may  be  witnesses  to  a  will,  416. 
appointment  of,  in  a  will,  449. 
who  should  not  be  appointed,  449. 
powers  of,  under  Conv.  Act,  449. 

Lord  St.  Leonards'  Act,  450. 
women  may  act  as,  449. 
duties  of,  450. 

with  regard  to  wasting  property,  471 — 473. 
carrying  on  testator's  trade,  451. 
^Usclaimer  by,  487,  488. 
renunciation  by,  488. 

cannot  act  after,  489. 
gifts  to,  by  wiU,  441,  442. 
one  executor  can  act  without  the  other,  175,  271. 
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PACrrS,  proof  of,  104—110. 

FAMILY, 

gifts  to,  by  will,  440. 

provision  for,  in  a  will,  465 — 471. 

FELONS, 

oonvejances  to  and  by,  9,  10. 
can  now  make  wills,  409. 

FEOFFMENTS,  73. 
how  proved,  103. 

FIDUdAET  CAPACITY,  persons  in,  sales  and  purchases  by, 
13—16. 

FINES,  81. 

how  proved,  101. 

on  aomittance  to  copyholds,  181. 

FIXTUEES, 

when  assignment  of,  must  be  registered  as  a  bill  of  sale,  249. 
removal  of,  on  determination  of  lease,  310. 

must  be  effected  during  continuance  of  tenancy,  311. 
what  removable,  310. 

FOOT  OE  END,  will  must  be  signed  at,  412. 

FBAUDULENT  APPOINTMENTS,  effect  of,  335. 
FUENITUKE,  meaning  of,  in  a  will,  444. 

GAVELKIND  LANDS,  conveyance  of,  by  infants,  3. 

OENEBAL  DEVISE,  what  it  includes,  426—428. 

GENERAL  LEGACIES,  451—454. 

GENERAL  WORDS,  154,  155. 
what  passed  under,  154. 
no  lonfi^er  necessary,  155. 
implied  by  Conv.  Act,  1881,  do  not  include  mines  or  minerals, 

155. 
'*  all  estate,''  estate  now  implied,  155. 

GIFTS,  73. 

GIFTS  OVER, 

on  bankruptcy,  in  a  settlement,  331. 

in  a  will,  463. 
on  alienation,  how  far  good,  463. 
on  death,  illustrations  of  effect  of,  in  a  will,  468. 
of  legatee  before  legacy  payable,  470. 
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GOODS  AND  CHATTELS,  bills  of  sale  of,  246—265. 

GOODS,  CHATTELS  AND  EFFECTS,  meaning  of,  in  a  will,  444. 

GOODWILL  OF  A  BUSINESS,  assignment  of,  188. 

GRANDCHILDEEN,  gifts  to,  by  wiU,  439. 

GRANTS,  74. 
to  uses,  80. 

GROUND  GAME  ACT,  1880,  provisions  of,  315,  316. 
GUARDIANS,  appointment  of,  by  will,  474. 


HABENDUM, 

function  of,  156. 

may  explain  but  not  add  to  grant,  157. 

in  lease,  280. 

HEIRS,  gift  to,  by  will,  440. 

HOTCHPOT  CLAUSE,  should  always  be  inserted  in  a  settlement 
and  in  a  will,  337. 

HOUSEHOLD  EFFECTS,  meaning  of,  in  a  will,  444. 

HOUSEHOLD  GOODS,  meaning  of,  in  a  will,  444. 

HOWE  AND  DARTMOUTH  RULE, 

what  it  is,  472.  -      - 

illustrations  of,  472. 


IDENTIFICATION,  conditions  of  sale  as  to,  39—41. 

rOENTITT,  proof  of,  104. 

IDIOTS, 

conveyances  to  and  by,  213. 
wills  of,  408. 

IMPERFECT  GIFT,  no  equity  to  perfect,  4t)3. 

IMPROVEMENTS  allowed  by  Settled  Land  Act,  384,  885. 

INCOME  OF  A  FUND,  meaning  of,  in  a  will,  444. 

INCORPORATION  OF  DOCUMENTS,  doctrine  of,  411. 

INCUMBRANCE,  court  may,  under  Conv.  Act,  1881,  declare  land 
free  from,  176. 

INDEMNITY  CLAUSE,  in  a  settlement,  346,  347, 
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INFANT, 

conyeyance  by,  voidable,  3. 

of  gavelkind  lands,  by  feoffment,  binding,  3. 
lease  by,  266,  372. 

guardians  of,  can  convey  under  Lands  Clauses  Act,  1845.  .3. 
seised  in  fee,  has  settled  estate  within  Settled  Estates  Act, 

1877.. 8. 
trustees  of,  exercise  powers  under  Settled  Land  Act,  1882.  .3. 
guardian  of,*  under  Settled  Estates  Act,  1877.  .395. 
cannot  appoint  real  property,  4. 

but  can  personal,  4. 
purchase  by,  voidable,  4. 
cannot  enforce  specific  performance,  4. 
refusing  to  complete  on  majority  cannot  recover  deposit,  4. 
trustee,  vesting  order  made  when,  176. 
settlements  by,  328,  329. 

can  in  certain  cases  exercise  powers  of  appointment,  334,  335. 
management  of  lands  belonging  to,  368 — 370. 
cannot  make  a  will,  406. 
should  not  bo  appointed  executor,  449. 

INITLUjS,  will  may  be  signed  by,  414. 

INSANE  DELUSIONS,  persons  suffering  under,  cannot  generally 
make  a  will,  408. 

INSANE  PEESONS, 

conveyances  to  and  by,  2. 
wills  of,  407. 

INTEREST  on  legacies,  454—466. 

INTESTATES'  ACT,  1884,  object  and  effect  of,  85,  475. 

INVENTORY,  bills  of  sale  under  the  Act  of  1882  must  contain,  260. 

INVESTMENTS,  what  are  open  to  trustees,  342,  343. 

JOINT  ACCOUNT  CLAUSE  in  mortgages,  209. 

JOINT  TENANCY  is  not  devisable,  406. 

JOINTURE  TERM, 

in  a  settlement,  the  object  of,  356. 
provisions  of,  361. 

JUDGMENT, 

effect  of,  on  land,  before  1838.  .129. 

after  1838,  130—132. 
search  for,  for  five  years,  132. 
effect  of,  when  no  search  made,  132. 
notice  of  unregictercd,  has  no  effect,  132. 
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KINGSDOWN'S  ACT,  provirions  of,  416. 

LAND  may  be  settled  as  personalty,  325,  326. 

LAND  TAX,  redemption  of,  105. 

LANDLOBD  AND  TENANT.    See  Lease  and  Lessor. 

LANDS  CLAUSES  CONSOLIDATION  ACTS,  16—20. 

LAPSE, 

when  it  occurs,  426. 
provisions  of  Wills  Act  as  to,  430. 
provisions  in  a  will  to  prevent,  469. 
some  illustrations,  469. 

LEASE,  74. 

parties  to,  266. 

by  infant,  266. 

of  infant's  lands,  266—268,  372. 

by  person  non  compos  mentis,  268. 

by  married  woman,  268,  269. 

by  oopyholder,  269,  393. 

by  reversioner,  269,  270. 

by  corporation,  270. 

by  agent,  270,  271. 

authority  of  agent  to  make,  271. 

by  executors  and  administrators,  271,  272. 

under  a  power,  272. 

under  Settled  Estates  Act,  1877.  .273,  274,  393,  395. 

Settled  Land  Act,  1882.  .274,  275,  380. 
by  tenant  in  tail  and  tenant  for  life  under  old  law,  275,  276. 
by  tenant  for  years,  276,  277. 
by  mortgagors  and  mortgagees,  223 — 225,  277: 
wnen,  may  be  by  parol,  278. 
when  deed  necessary,  278. 
lessee  imder  void,  may  become  yearly  tenant  on  terms  of  lease, 

278. 
if  void,  may  be  good  as  agreement  for  lease,  278. 
agreement  for,  rollowed  by  entry  may  be  equivalent  to  lease, 

279. 
must  be  in  writing,  279. 
when  specific   performance  of   agreement   for,  will  not  bo 

enforced,  279. 
prepared  by  lessor's  solicitor,  279. 
recitals  in,  280. 
consideration  of,  280. 
operative  words  in,  280. 
word  '*  demise  "  in,  implies  covenant  for  quiet  enjoyment,  158, 

280,  283. 
iMiroels  in,  152,  280. 
liabendum  in,  office  of,  280. 
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ISEABB^eontinued. 

oommenoement  of  tenu  of,  281. 

duration  of  tenu  of,  must  bo  fixed,  281,  282. 

reddendum  in,  282. 

rent  in,  must  be  reserved  out  of  something  distrainable,  282. 

cannot  be  reserved  to  a  stranger,  282. 

must  be  certain  in  amount,  282. 
covenants  by  lessee  in,  283  et  seq, 
covenants  implied  in,  283. 

bow  far  oinding,  285. 
covenant  in,  Bhouldl)e  express,  285. 
covenant  running  with  land,  286,  287. 
covenants,  &c.  in,  running  with  reversion,  286. 

provisions  of  sect.  10  of  the  Conv.  Act,  1881,  as  to,  286. 
apportionment  of  conditions  in,  on  severance  of  reversion,  286, 

287. 
covenants  in,  bind  underlessee,  288. 
''  usual  covenants  "  in,  289. 
covenants  by  lessor  in,  300. 
surrender  of,  306. 

will  not  avoid  underlease,  307. 

acts  amoimting  to,  307. 
rights  of  parties  on  determination  of,  309 — 314. 

LEASE  AND  EELEASE,  79. 
how  proved,  101. 

LEASEHOLDS, 

executor  can  make  valid  assignment  of,  before  probate,  175. 

but  administrator  cannot  until  grant  of  administration,  175. 

when  convertible  into  freeholds,  194,  195. 

when  not,  195. 

mode  of  conversion,  195. 

mortgage  of,  232. 

LEGACIES, 

effect  of  obliteration  of,  423. 

bequest  of,  450. 

various  kinds  of,  451 — 464. 

interest  in,  454 — 456. 

when  cumulative,  and  when  substitutional,  456. 

when  vested,  and  when  contingent,  457 — 459. 

upon  condition,  459 — 464. 

to  creditors,  464. 

to  debtors,  464. 

satisfaction  of,  464. 

to  charities,  464. 

LEQAOT  DUTY,  by  whom  payable,  456. 

LEGAL  EEPEESENTATIVES,  gifts  to,  by  will,  441. 

M  M  2 
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LESSOR, 

coTenants  by,  305  et  seq. 
no  implied  covenant  by,  to  repair,  284. 
nor  to  rebuild,  284. 
nor  that  premises  habitable,  or  fit  for  purposes  required, 

284. 
except  in  case  of  furnished  house,  284. 
court  may  direct  who  shall  execute  as,  893. 

LICENSES,  proof  of,  109. 

LIFE  ESTATE,  mortgage  of,  231. 

LIFE  POLICY, 

mortgage  of,  234. 
settlement  of,  326. 

LIMITED  OWNERS  OP  LAND,  powers  of,  to  dispose  of  whole 
fee,  20.    And  see  Settled  Laitd  Act. 

LIS  PENDENS, 

not  in  itself  an  incumbrance,  134. 
but  decree  in,  binds  purchaser,  134. 
registration  of,  134. 
search  for,  for  five  years,  134. 

LUNATIC,  2,  3. 

conveyances  to  and  by,  2. 

lease  by,  268. 

property  of,  may  be  dealt  with  under  Lunacy  Regulation 

Act,  1853..  2. 
committee  of,  can  convey  in  certain  cases,  3. 

can  exercise  powers  under  Settled  Land  Act,  1882, 
3,  373. 
and  Settled  Estates  Act,  1877.  .395. 
wills  by,  407. 
qurore  if  a  will  can  be  attested  by,  414. 


MAINTENANCE  CLAUSE,  need  not  now  be  inserted  in  a  settle- 
ment, 338—340. 

MANAGEMENT,  powers  of,  respecting  infant's  lands  given  by  the 
Conv.  Act,  1881.  .368,  369. 

MARK,  signature  to  a  will  may  be  by,  414. 

MARRIAGE, 

how  proved,  104. 

revoKCs  a  will,  419. 

conditions  in  restraint  of,  460 — 462. 

of  a  feme  sole  partner,  482. 
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MARRIAGE  SETTLEMENT,  object  of,  318—323. 

MARRIED  WOMAN, 

conyeyances  to  and  by,  5 — 8. 
wben  she  can  be  made  a  bankrupt,  321. 
policies  of  assurance  may  be  effected  by,  321. 
liability  of,  to  support  husband,  322. 

children  and  grandchildren,  322. 
settlements  by,  322. 

may  exercise  power  of  appointment,  334. 
when,  can  make  a  will,  407. 
wiU  of,  does  not  speak  from  death,  425. 
may  act  as  executrix,  449. 
can  bar  entailed  estate,  493. 
protector  of  settlement,  491. 

MARRIED  WOMEN'S  PROPERTY  ACTS,   1870,  1882,  1884, 
provisions  of,  3 1 9 — 32 1 . 

MARRY,  meaning  of,  in  a  will,  443. 

MATTER  OP  RECORD,  conveyances  by,  81. 

MAXIMS, 

Praus  dans  locum  contractui,  23. 
•  Simplex  commendatio  non  obligat,  23. 
Qui  tacet  non  videtur  affirmare^  24. 
Yigilantibus  non  dormientibus  subvenit  equitas,  64. 
Quod  ab  initio  non  valet  in  tractu  temporis  non  convalescit,  77. 
Cuicunque  aliquid  conceditur,  conceditur  ctiam  et  id  sine  quo 

res  ipsa  non  esse  potuit,  154. 
Id  certum  est  quod  certtim  reddi  potest,  282. 
Expressum  facit  cessare  tacitum,  285. 

MEANING  OP  WORDS  IN  A  WILL,  442—445. 
MEMORIAL,  for  registration,  177. 

MINES  AND  MINERALS,  may  be  excepted  from  sale,  394. 

MISSTATEMENTS,  in  particulars  of  sale,  22. 

MORTGAGE, 

amount  to  be  advanced  on,  197,  198. 

powers  of  trustees  to,  198,  199. 

second,  disadvantages  of,  201. 

deed,  by  whom  prepared,  206. 

action  to  recover  money  secured  by,  must  be  brought  within 

twelve  years,  207. 
compound  interest  may  bo  reserved  by,  208. 
money  may  be  repayable  by  instalments,  208. 
joint  account  clause  in,  209. 
proviso  for  redemption  of,  210« 
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UOBTQAGiEr-continued. 

estate,  on  death  of  sole  mortgagee,  yests  in  personal  repre- 
sentative, 211. 
reconyoyance  of,  211. 
transfer  of,  211. 

persons  haying  right  to  redeem,  212,  213. 
right  to  redeem  may  be  forfeited,  213. 
action  to  redeem  must  be  brought  within  twelve  years,  213. 

sale  may  be  ordered  in,  213. 
usual  covenants  in,  215. 
covenants  for  title  in,  may  be  implied,  215. 
powers  of  mortgagee  under,  to  insure,  216. 

to  sell,  218—220. 
to  appoint  receiver,  221,  222. 
to  cut  and  sell  timber,  222. 
of  mortga^r  and  mortgagee  to  grant  leases,  223 — 225, 
attornment  clause  m,  225 — 227. 
of  life  estate,  231. 
of  copyholds,  231,  232. 

effected  by  surrender  upon  condition,  without  admittance, 
232. 
of  leaseholds,  232. 

if  rent  and  covenants  burdensome  should  be  by  under- 
lease, 282. 
otherwise  by  assignment,  233. 
by  imderlease,  Bank.  Act,   1883,   detracts    from  value 
of,  233. 
of  reversion,  234. 
of  life  policies,  234. 

notice  of,  should  be  given  to  company,  234. 
what  covenants  should  be  in,  234,  235. 
statutory,  when  to  be  used,  235. 
covenants  implied  in,  235. 
powers  imported  into,  235. 
transfer  of,  235,  236. 
reconveyance  of,  236. 
equitable,  by  deposit  of  title  deeds,  237.  < 

to  secure  future  advances,  237. 
remedies  on,  sale  or  foreclosure,  238. 
transfer  of,  239—243. 

where  mortgagor  is  not  party,  239,  240. 

is  party  and  has  not  incumbered,  240. 

incumbered,  241. 
of  copyholds,  241,-242. 

parties  to,  after  death  of  mortgagee,  242,  243. 
reconveyance  of,  244,  245. 

only  necessary  where  mortgagee  has  legal  estate,  244. 
of  copyhold  land,  245. 
of  personal  chattels.    See  Bill  of  Sale. 
consolidation  of,  203,  204. 
under  Settled  Land  Act,  3834 
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MOETGAQEE'S  POWEES,  215—225. 

M0RTGAG0E8  AND   MORTGAGEES,  powers  and  duties  of, 
when  in  possession,  223  et  seq,,  277. 

NEGATIVE  PACTS,  evidence  of,  104—110. 

NEPHEWS  AND  NIECES,  gifts  to,  in  a  will,  439. 

NEW  TRUSTEES,  provisions  of  Conv.  Act  as  to  appointment  of, 
848—351. 

NEXT  OP  KIN,  gifts  to,  440. 

NEXT  PRESENTATIONS,  193. 

NOMINAL  PARTNERS,  what  constitutes,  477. 

NOTICE,  rules  as  to,  118—121. 

NOTICE  TO  QUIT,  808,  309. 

NUNCUPATIVE  WILLS, 
what  they  are,  411. 
when  allowed,  411. 

OBLITERATIONS  in  wills,  423,  424. 

OCCUPANCY,  title  by,  84. 

OPEN  CONTRACT, 

vendor's  obligations  under,  27 — 30. 
what  title  must  be  shown  under,  28,  29. 
purchaser  under,  must  bear  expenses  of  productioji  of  certain 

documents,  28. 
of  leaseholds  under,  cannot  question  vendor's  power 
to  grant  lease,  30. 

OPERATIVE  WORDS,  151,  152. 

provisions  of  Conv.  Act,  1881,  as  to,  152. 

''OR,"  sometimes  construed  ''and"  in  a  will,  446. 

ORDER  AND  DISPOSITION  CLAUSE,  how  far  it  appUes  to 
bills  of  sale,  264. 

PALATINE  COURT, 

searches  in,  for  judgments  unnecessary,  135. 
if  made  should  extend  over  five  years,  135. 

PARCELS,  152—154. 
techzucal  terms,  153* 
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PAEOL  EVIDENCE, 

not  generally  admitted  to  show  testator's  intention,  433. 
rule  as  to  admission  of,  with  regard  to  wills,  434. 

PAET  PERFORMANCE  of  contracts,  55,  56. 

PAETICULARS  OF  SALE,  21—26. 

wilful  misstatement  in,  invalidates  contract,  22. 

plans  with,  inaccuracy  of,  may  justify  non-completion,  25. 

PARTIES  TO  DEED,  141—146.    ^ 

PARTITIONS,  75. 

PARTNERS, 

conveyance  to,  145,  146. 

what  constitutes  persons  partners,  476. 

how  far  the  question  is  affected  by  Bovill's  Act,  476. 

distinction  between  "nominal"  and  "dormant"  partners,  477. 

articles  between,  object  of,  477,  478. 

how  far  each  partner  is  accredited  agent  of  firm,  478. 

how  far  the  fraud  of  one  partner  binds  the  firm,  478. 

how  far  third  persons  are  bound  by  the  terms  of  partnership 

articles,  478. 
who  may  be,  479. 
retirement  of.  480. 
after  retirement  quondam  partner  may  start  business  in  his 

own  name,  481. 
when,  may  determine  partnership  by  notice,  481. 
expulsion  of,  481. 
death  or  bankruptcy  of,  481,  485. 
lunacy  of,  482. 

marriage  of  feme  sole  partner,  482. 
special  arrangements  must  be  made  between  partners  when  a 

new  partner  is  admitted,  483. 
how  far  new  partner  is  liable  for  debts  of  old  firm,  483. 
how  profits  are  shared  between,  483. 
how  expenses  are  borne  by,  484. 
status  and  powers  of  each  partner,  484. 
taking  of  accounts  between,  485. 
when  majority  of  partners  can  act,  486. 
how  far  arbitration  clause  in  partnership  deed  is  binding,  486. 

PARTNERSHIP, 

what  constitutes,  476. 
Bovill's  Act,  effect  of,  476. 
agency,  the  real  test  of,  477. 
articles,  object  of,  477,  478. 
usual  lengUi  of  term,  480. 
dissolution  of,  481,  482. 

PARTNERSHIP  AETICLES,  477,  478. 
object  of,  478. 
should  be  carefidly  drawn,  478. 


IKDBX.  537 

PAETNEE8HIP  ABTlGJjES—coniinued. 
how  far  they  bind  third  parties,  478. 
usual  provisions  in,  479---486. 

nature  and  scope  of  business  should  be  carefully  stated  in,  480. 
usual  length  of  term,  480. 
provisions  as  to  retiring,  480. 

provisions  as  to  determination  of  partnership  by  notice,  481. 
provisions  as  to  death  or  bankruptcy  of  one  partner,  481. 
special  provisions  necessary  when  an  old  business  is  taken 

over,  482. 
provisions  as  to  sharing  profits,  483. 
provisions  as  to  expenses,  484. 

provisions  as  to  the  status  and  powers  of  each  partner,  484. 
provisions  as  to  the  taking  of  accounts,  485. 
provisions  as  to  death  of  a  partner,  485. 
power  is  often  given  to  majority  of  partners  to  act,  486. 
arbitration  clause  in,  486. 

PAETNERSHIP  DEEDS,  476—486. 

PATENT  RIGHT,  assignment  of,  191.  ' 

PAYABLE,  meaning  of,  in  a  will,  470. 
PEDIGREE,  proof  of,  105. 

PERPETUITY  RULE, 

must  be  regarded  in  appointing  property  under  a  power,  335. 

in  preparing  wills,  471. 

PERSONAL  CHATTELS,  what  are,  within  the  Bills  of  Sale  Acts, 
249. 

PERSONAL  PROPERTY,  setflements  of,  324—354.     See  Sbtole- 

MEKTS. 

PERSONS  IN  FIDUCIARY  CAPACITY,  sales  and  purchases 
by,  13—16. 

PIN  MONEY  TERM, 

in  a  settlement,  object  of,  356. 
provisions  of,  359. 

PLANS,  25. 

POLICIES  OF  ASSURANCE, 
assignment  of,  187,  188. 
by  a  married  woman,  320. 
by  a  man  for  benefit  of  his  wife,  320. 

trustee  of,  may  be  appointed  under  Married  Women's  Property 
Acts,  321. 
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POETIONS  FOR  YOUNGER  CHILDEEN,  provieions  to  secuie, 
in  a  settlement,  362 — 366. 

POSITIVE  FACTS,  how  proved,  104—110. 

POWER  OF  ATTORNEY,  execution  under,  100. 

POWERS, 

some  rules  as  to  execution  of,  334 — 336.    See  Settlemsnt. 

may  be  released,  336. 

how  they  differ  from  trusts,  342. 

POWERS  OP  APPOINTMENT, 
in  a  settlement,  333. 
execution  of  wills  made  xmder,  416. 

when  property  subject  to,  will  pass  under  a  general  devise,  427. 
when  sect.  33  of  the  Wills  Act  applies  to,  431. 

PRECEDENT  CONDITION,  legacy  upon,  459. 

PRELIMINARY  CONTRACT  for  lease,  under  Settled  Estates 
Act,  393. 

PREPARATION  OF  WILLS,  parts  to  be  regarded,  448—475. 

PRESENTATION  TO  A  LIVING,  193. 

PRESUMPTIONS  of  law  and  equity  in  favour  of  vendors,  96—98. 

PRIVATE  ACT  OF  PARLIAMENT,  81. 
how  proved,  101. 

PROCEEDINGS  IN  COURT  OF  LAW,  how  proved,  111. 

PRODUCTION  OF  DEEDS,  123,  124,  165,  166. 

PROMOTERS,  &c,  acting  under  Lands  Clauses  Consolidation  Act, 
16—20. 

PROPERTY  TAX, 

payable  by  landlord,  283. 

tenant  may  deduct  from  rent,  283. 

agreement  by  tenant  not  to  deduct,  void,  283. 

PROTECTOR  OF  A  SETTLEMENT, ' 
office,  duties  and  powers  of,  491,  492. 
effect  of  barring  an  entailed  estate  without  his  consent,  492. 
who  may  be  appointed,  492. 

PROVISO  FOR  REDEMPTION,  effect  of,  210. 
PUFFERS,  employment  of,  at  auctions,  48. 
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PUEOHASE-MONEY, 

conditions  of  sale  as  to  payment  of,  36 — 38. 
payment  of,  170—172. 

to  solicitor,  when  justifiable,  170. 

when  not,  171. 
to  trustee-yendors,  how  effected,  171. 
liability  of  purchaser  to  see  to  application  of,  171. 
how  affected  by  statute,  171,  172. 

FUBOHASEE,  when  bound  to  see  to  application  of  purchase* 
money,  171 — 172. 


EAILWAY  STOCK,  passes  under  a  gift  of  railway  shares,  445. 

EATE8  AND  TAXES, 

what,  payable  by  landlord  in  absence  of  agreement,  283,  284. 

tenant,  283,  284. 

EEADT-MONET,  what  it  means  in  a  will,  443. 

EEOETPT  CLAUSE,  now  unnecessary,  345,  346. 

EECITALS, 

when,  sufficient  evidence  of  truth,  28,  147,  148. 
not  necessary  part  of  deed,  146. 

will  not  supply  total  deficiency  in  operative  part  of  deed,  146. 
estoppel  by,  147,  148. 
used  to  preserve  a  record  of  facts,  148. 
explain  purposes  of  deed,  148. 
in  lease,  280. 

BECONVEYANCE  OF  MOETGAGES,  211,  244,  245. 

EECOVERY,  83. 
how  proved,  102. 

EEDDENDUM,  282. 

EBDEMPTION  OF  MOETGAGES,  213. 

BEGISTEATION, 

of  conveyances,  &c.  of  lands  in  Middlesex,  127,  128,  177. 

Bedford  Level,  127,  128. 
Yorkshire,  128,  129,  177,  178. 
Kingston-on-Hull,  177. 
preparation  of  memorial  for,  177. 

what  it  must  contain,  177. 
of  bills  of  sale,  255,  257,  258. 

BEIMBUESEMENT  CLAUSE,  effect  of,  in  a  settlement,  347. 
EELATIONS,  gifts  to,  by  will,  440. 
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EELEA8E, 

deed  of,  76,  496,  496. 

statutory,  80. 

executor  is  entitled  to  a,  under  seal,  495. 

queore  whether  trustee  is,  495. 

full  recitals  should  appear  in  deeds  of,  495. 

REMEDIES  for  breach  of  contract,  60—67. 

BEMOTE  ISSUE,  appointments  in  a  settlement  in  favour  of,  333. 

REMUNEEATION  ACT,  1881.. 600,  501. 
Order,  1882.  .604— 610. 

decisions  upon,  511 — 513. 

REMUNERATION  OP  SOLICITORS,  600-513. 

BENT, 

what  it  may  consist  of,  282. 

must  be  paid  out  of  profits,  282. 

must  be  certain  in  amotmt,  282. 

must  be  reserved  out  of  something  distrainable,  282. 

cannot  be  reserved  to  a  stranger,  282. 

covenant  to  pay,  283,  289,  290. 

relief  against  forfeiture  on  breach  of,  304. 

reserved  by  lease  made  after  1881,  incident  to  reversion,  286. 

condition  of  re-entry  for  non-payment  of,  286,  287. 

distress  for,  points  as  to,  291 — 293. 

double  annual  value,  when  recoverable  as,  316. 

double,  by  tenant  holding  over,  317. 

RENUNCIATION, 

of  executorship,  488. 
effect  of,  489. 

REPUGNANT  CONDITION,  legacy  upon,  460. 

REQUISITIONS,  &c.  ON  TITLE, 
conditions  of  sale  as  to,  34,  36. 

usual,  112—116. 
as  to  dower,  112. 

annuities,  113. 

legacies,  113. 

satisfied  terms,  114. 

outstanding  legal  estate,  115. 

surrendered  leases,  116. 

marriage  articles,  116. 

improvement  loans,  116. 

kcumbrancesgeaeraUy,  117. 
apphcations  to  judge  respecting,  139. 

RE-REQISTRATION,  of  bills  of  sale,  258. 

RESCISSION  OE  CONTRACT,  conditions  of  bale  as  to,  36,  36.  . 
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KE8EEVATI0NS,  &c.  FEOM  GRANT, 

distinction  between  reservation  and  exception,  155,  156. 
implied  bj  law,  156. 

EESEDTJE,  gift  of,  in  a  will,  445. 

RESIGNATION  BONDS,  193,  194. 

EESTMCTIVE  COVENANT, 
constructiye  notice  of,  95. 
bow  far  binding,  164,  165. 

BETIEEMENT, 
of  trustees,  352. 
of  partners,  480. 

EEVERSION,  mortgage  of,  234. 

EEVERSIONEE,  lease  by,  269,  270. 

REVIVAL  OF  WILLS,  422. 

REVOCATION  CLAUSE, 

in  a  voluntary  settlement,  402. 
should  be  inserted  in  a  will,  448. 

REVOCATION  OP  WILLS,  418--422. 
by  marriage,  419. 
by  another  will  or  codicil,  419. 
by  distinction,  420 — 422. 
dependent  relative,  what  is,  420. 


SATISFACTION, 

of  bills  of  sale,  259. 
of  legacies  by  legacies,  456. 
of  debts  by  legacies,  464. 
of  legacies  by  portions,  466. 
of  portions  bylegacieS)  466. 

SEARCHES, 

usual,  126,  127—135. 

special,  126,  135,  136. 

how  made,  137,  138. 

provisions  of  Gonv.  Act,  1882,  as  to,  137,  138. 

SECURITIES  FOR  MONET,  meaning  of,  in  a  wiU,  443. 

SEISIN,  proof  of,  104. 

SEIZURE,  of  goods  under  bill  of  sale,  260,  261. 

SEPARATE  PROPERTY, 

what  is,  under  the  Married  Women's  Property  Acts,  319,  320. 
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SETTLED  ESTATES  ACT,  1877, 
settlement,  definition  of,  in,  898. 

includes  trust  for  sale,  898. 
infants'  lands  deemed  to  be  in,  898. 
object  of  act,  to  facilitate  leases  and  sales,  898. 
leasing  powers  of  tenant  for  life  under,  898,  895. 

formalities  to  be  observed  in  exercising  powers  of,  393. 
authorizes  preliminarj  contracts  for  leases,  893. 

licences  to  lease  copyholds  to  same  extent  as  free« 
holds,  893. 
court  may  direct  who  shall  execute  as  lessor,  893. 

vest  general  powers  of  leasing  in  trustees,  898. 
authorize  sale  of  settled  elites  and  timber  (not 

ornamental),  394. 
not  exercise  powers  under,  where  private  act  of  par- 
liament for  similar  purposes  nas  been  rejected, 
894. 
nor  where  settlement  excludes  the  act,  394. 
minerals  may  be  excepted  from  sale,  394. 
consents  to  applications  under,  what  necessary,  894. 
application  of  moneys  arising  from  sales  under,  395. 
infant  exercises  powers  under  act  by  guardian,  395. 
lunatic  by  committee,  395. 

married  women  exercising  powers  must  first  be  separately 
examined,  396. 
even  though  property  separate  estate,  396. 
unless  married  after  1882.  .396. 

SETTLED  LAND  ACT,  1882, 

does  not  repeal  Settled  Estates  Act,  1877.  .870. 
settlement,  what  is,  within  meaning  of  act,  370. 
tenant  for  life, 

definition  of,  370. 

persons  having  powers  of,  871,  372. 
infant  entitled  to  lands  in  own  right  in  possession  deemed 
to  be,  872. 
and  his  lands  settled  lands,  372. 
when  infant,  powers  exercised  by  trustee,  372. 
when  married  woman,  powers  exerdsed  by  herself  alone 
if  separate  property,  378. 
otherwise  exercised  by  her  together  with  husband,  873. 
when  lunatic,  committee  exercises  powers,  373. 
powers  of,  374,  876. 

restrictions  on  exercise  of,  877. 
will  not  be  appointed  trustee  by  court,  390. 
nor  will  nis  solicitor,  390. 
sales,  enfranchisements,  exchanges  and  partitions  under,  378 — 

380. 
leases,  suirenders,  renewal,  &c.  of  leases  under,  380 — 383. 
mortgages  under,  for  what  purposes  allowed,  383. 
dedication  of  lands  for  streets,  &c.,  under,  383. 
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SETTLED  LAND  ACT,  ISS2— continued. 
impToyements, 

allowed  by  aot,  884,  385. 

tenant  for  life  wishing  to  effect,  must  submit  scheme  to 

trustees  or  to  court,  385. 
when  trustees  may  apply  money  in  their  hands  in  effecting, 

385. 
tenant  for  life  may  concur  with  others  in  executing,  385. 
no  power  to  raise  money  for,  by  mortgage  under  act,  386. 
capital  money 

under  act,  what  is,  387. 

must  be  paid  to  trustees  or  into  court,  387. 

must  not  be  paid  to  less  than  two  trustees,  391. 

money  in  hands  of  trustees  to  be  laid  out  in  land  may  be 

invested  as,  387. 
how  to  be  dealt  with,  387,  388. 
uninvested,  or  invested  in  securities,  considered  as  land,  389. 

and  goes  as  the  settled  land  would  have  gone,  389. 
arising  from  land  in  England  cannot  be  applied  in  pur- 
chasing land  out  of  kingdom,  389. 
unless  settlement  authorizes  it,  389. 
arisinp^  from  sale  of  timber,  390. 
land  acquired  by  purchase,  exchange  or  partition,  must  be 
made  subject  to  settlement,  389. 
how  so  made  subject  when  freehold,  389. 
how  when  copyhold,  customaryhold  or  leasehold,  389. 
how  far  subject  to  charge  on  originally  settled  land,  390. 
trustees  for  purposes  of  act  may  be  appointed  by  court,  390. 

J)rovisions  of  act  for  protection  of,  391. 
d  upon  trust  for  sale,  provisions  of  act  as  to,  391,  392. 

SETTLEMENTS,  318—404. 

object  of  a  marriage  settlement,  318 — 323. 

object  still  exists  notwithstanding  Married  Women's  Property 

Acts,  318,  319. 
of  personal  property,  324 — 354. 

how  the  trust  property  should  be  vested  in  the  trustees,  324^  325. 
land  may  be  settled  as  personalty,  325. 
covenant  to  settle  after-acquired  property,  326,  327. 

whether  such  a  covenant  should  be  inserted,  326. 

what  such  a  covenant  includes,  327. 

husband  need  not  now  join  in  the  covenant,  327. 
provision  for  immediate  income,  how  made,  327. 

Provisions  of  a  settlement  of  a  life  policy,  328. 
y  infants,  828,  329. 
covenants  for  title  not  generally  entered  into,  329. 
effect  of  settlor  conveying  **  as  settlor,"  330. 
the  usual  trusts  of  a  settlement  of  personalty,  330 — 341. 
why  the  first  trust  should  be  in  favour  of  settlor  until  marriage, 

330. 
trusts  relating  to  the  life  interests  of  the  parties,  331. 
how  far  a  life  interest  given  to  the  husband  may  be  given  over 
on  bankruptcy,  &c.,  331. 
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SETTLEMENTS--co«/intterf. 

illufitrations  of  gifts  over,  332. 

tniBts  relating  to  the  destination  of  the  property  on  the  death 

of  the  husband  and  wife,  332 — 341. 
in  appointing  to  children,  smaU  share,  or  even  no  share  at  all, 

may  be  given  to  some  of  the  children,  333. 
the  power  of  appointment  shoidd  be  given  to  "remoter  issue," 

833. 
in  exercising  power  perpetuity  rule  must  be  observed,  333. 
rules  as  to  appointing  among  "  younger  children,"  334, 
if  power  to  appoint  among  children,  an  appointment  in  favour 

of  grandchildren  cannot  be  made,  334. 
some  general  rules  as  to  the  execution  of  powers,  333 — 336. 
in  appointing  to  a  daughter,  restraint  on  anticipation  may  be 

imposed,  335. 
if  appointment  is  in  part  excessive,  it  is  not  altogether  void,  335. 
appointment  must  not  be  fraudulent,  335. 
effect  of  such  an  appointment,  336. 
in  exercising  power  appointor  can  reserve  power  of  revocation, 

336. 

Eowers  may  bo  released  or  disclaimed,  336. 
otchpot  clause  should  always  be  inserted,  337. 
illustration  of  the  effect  of  the  clause,  337. 
advancement  clause  should  always  be  inserted,  337. 
maintenance  and  accumulative  clauses  may  now  be  emitted,  338. 
discussion  of  the  effect  of  sect.  43  of  the  Conv.  Act,  1881,  as  to 

maintenance,  339,  340. 
ultimate  trusts  in  a  settlement,  340,  341. 
ultimate  trust  in  favour  of  wife  should  be  as  if  she  had  died 

"  without  having  been  married,"  340,  341. 
trustee  clauses  in  a  settlement,  342 — 354. 
investment  clause,  343 — 345. 

penalty  incurred  by  trustees  by  not  properly  investing,  844. 
other  liabilities  incurred  by  trustees,  344,  345. 
receipt  clause  need  not  now  be  inserted,  345. 
power  to  compound  and  settle  not  now  necessary,  346. 
the  indemnity  and  reimbursement  clause  is  not  necessary^L  and 

only  useful  in  a  very  strong  one,  347. 
provision  should  be  made  allowing  solicitor-trustee  to  charge, 

347. 
power  to  appoint  new  trustees  need  not  now  be  inserted,  348. 
provisions  of  Conv.  Act,  1881,  as  extended  fey  Conv.  Act,  1882, 
as  to  appointment  of  new  trustees,  348,  354. 
discussion  of  these  provisions,  349 — 351. 
retirement  clause  not  now  necessary,  351,  352. 
trust  property  can  now  be  vested  in  new  trustees  by  declaration, 
353. 
exceptions  to  this  rule,  353. 
stamps  on  appointment  of  new  trustees,  354. 
strict  settlements,  355 — 396. 
the  object  of  a  strict  settlement,  355. 
length  of,  is  now  much  abbreviated,  355, 
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SETTLEMENTS— (?o«///«icc?. 

form  of  a  strict  settlement,  356,  357. 

separate  sets  of  trustees  in,  now  unnecessary,  356. 

the  object  of  the  pin-money,  jointure  and  portion  terms,  357. 

short  outline  of  a  strict  settlement,  358. 

how  the  pin-money  provision  should  be  secured,  359,  360. 

subject  to  the  pin-money  provision,   the  first  life   estate  is 

given  to  the  settlor,  360. 
status  of  the  life  tenant,  361. 
how  the  jointure  of  the  wife  is  secured,  361,  362. 
portions  for  the  younger  children  are  usually  provided  for,  362. 
how  these  portions  are  secured,  and  when  made  payable,  363. 
difficulty  arises  in  determining  who  is '^younger  son,"  364,  365. 
after  the  portion,  terms  follow  the  uses  in  strict  settlement, 
366. 
outline  of  these  uses,  367. 
then  follow  trustee  clauses,  367 — 370. 
powers  of  management  during  minority  are  not  now  necessary, 

368. 
provision  of  Conveyancing  Act,   1881,  as  to  management  of 

infants'  lands,  368—370. 
many  powers  formerly  given  to  trustees  as  tenant  for  life  are 

now  conferred  on  the  life  tenant  by  the  Settled  Land  Acts, 

370. 

8IGNATUEE  TO  A  WILL,  rules  as  to,  412-416. 

SIMONY,  192,  193. 

SOLICITOE, 

as  trustee,  347,  390. 

remimeration  of,  for  conveyancing  business,  500 — 513. 

SPECIAL  POWEES  OF  APPOINTMENT,  property  the  subject 
of,  does  not  pass  under  a  general  devise,  427. 

SPECIAL  SEAECHES,  126,  135,  136. 

SPECIFIC  LEGACIES,  illustrations  of,  452. 

STAMPS,  66,  67. 

on  appointment  of  new  trustees,  354. 

STATUTOEY  M0ETQAGE8,  235. 
transfer  of  mortgages,  235. 
reconveyance  of  mortgages,  236. 

STEICT  SETTLEMENTS,  355—396.    See  Settlements. 

SUBSEQUENT  CONDITION,  legacy  upon,  460. 

SUBSTITUTIONAL  LEGACIES,  456. 
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SUCCESSION  DUTY, 

proof  of  payment  of,  106. 

when  liabilitj  to  pay,  attaches,  106 — 108. 

IB  a  first  charge  on  property,  107. 

SXJEEENDER,  77. 
of  copyholds,  180. 
of  lease,  306. 

will  not  avoid  underlease,  306. 

acts  amounting  to,  307. 

SUEVIVOE  OE  8UEVIV0ES, 
how  construed  in  a  will,  445. 
when  class  ascertained,  446. 


TACKING,  201—203. 

TENANT  HOLDING  OVEE,  UabiUties  of,  316,  317. 

TENANTS  IN  TAIL, 

powers  of  leasing  under  old  law,  275,  276. 

can  bar  the  entafl,  490. 

formalities  to  be  observed  in  barring  an  entail,  490 — 494. 

can  sell  under  the  Settled  Land  Act  without  barring  the  entail, 

490. 
protector  must  consent  or  base  fee  only  is  acquired,  492. 
how  the  bar  is  effected,  493. 
special  provision  as  to  copyholds,  493. 
usual  object  with  which  entailed  estate  is  barred,  494. 

TENENDUM, 

clause,  now  superfluous,  157. 

before  Quia  Emptores  showed  of  whom  feoffee  held,  157. 
afterwards  by  what  tenure  held,  157. 

THELLUSSON  ACT,  applies  to  accumulations  by  operation  of 
law,  471. 

TIMBEE, 

cutting  and  sale  of,  tmder  Settled  Estates  Act,  1877.  .394. 
by  moi-tgagee  in  possession,  222. 

TITHES, 

proof  of  freedom  of  land  from,  110. 
redemption  of,  110. 

TITLE, 

by  devise,  84.     See  Will. 
occupancy,  84. 

general,  85. 
special,  85. 
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TVIliE^coniinued. 

by  adverse  possession^  85. 

alluyion,  86. 

dereliction,  86. 

prescription,  86. 

forfeiture,  87. 

descent,  88. 

escheat,  89. 

dower,  89. 

curtesy,  90. 
evidence  of  title,  91 — 125. 
to  freehold  reversion,  95. 
to  leasehold  reversion,  95. 
preliminary  contract  when  not  part  of,  95. 
requisitions  on,  112,  116. 
waiver  of  objections  to,  121,  122. 

TITLE  DEEDS, 

who  entitled  to  custody  of,  123. 
production  of,  123,  124,  125. 

TEATTOES  AND  FELONS,  conveyances  to  and  by,  9,  10. 

TRANSFER  OF  MORTGAGES,  211,  239—242. 

TRUSTEE  ACT,  1850,  applications  under,  175,  176. 

TRUSTEES, 

duties  of,  when  selling,  26. 

clauses  affecting,  in  a  settlement,  342 — 354. 

on  death  of  sole  trustee,  property  passes  to  his  personal  repre- 
sentatives, 342. 

in  what  securities  they  may  invest,  343 — 345. 

may  vary  investments,  344. 

precautions  must  be  taken  in  investing,  344. 

for  improperly  investing  trustees  are  responsible,  344. 

must  never  have  money  for  any  length  of  time  at  a  banker's,  344. 

liable  for  fraud  of  solicitor,  345. 

not  necessarily  liable  for  fraud  of  broker,  345. 

can  give  valid  receipts,  345. 

can  compound  and  settle  claims,  346. 

are  responsible  for  defaults  of  each  other,  347. 

can  reimburse  themselves  expenses  out  of  pocket,  347. 

solicitor-trustee  can  only  charge  for  costs  if  authorized,  347. 

by  whom  appointment  of  new  trustees  may  be  made,  348. 
when  tnat  appointment  may  be  made,  348. 

discussion  of  the  effect  of  sects.  31,  32,  and  33  of  the  Convey- 
ancing Act,  1881,  as  to  the  appointment,  retirement,  &c.  of 
trustees,  348—351. 

can  act  before  property  vested  in  them,  352. 

how  trust  property  is  vested  in  new  trustees,  353. 

separate  trustees  may  be  appointed  with  regard  to  different 
parts  of  trust  property,  354. 

nn2 
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TRUBTEES-^contthued. 

need  not  now  be  separate  sets  of  trustees  in  a  strict  settlement, 

356. 
clauses  affecting  trustees  in  a  strict  settlement,  367 — 370. 
powers  of  management  need  not  now  bo  given,  368. 
when  the  proper  persons  to  sell  lands  for  payment  of  debts,  458. 
disclaimer  by,  487,  488. 

TEUST  AND  MOETGAGED  ESTATES, 
cannot  now  be  devised,  474. 
appointment  of  *'  special  executor"  as  to,  474. 

TEUST  FOB  SALE,  provisions  of  Settled  Land  Act  as  to,  391,  392. 


UNDEETAKING, 

for  safe  custody  of  title  deeds,  165,  167. 
obligations  imposed  by,  167. 

on  whom  falling,  167. 
summary  mode  of  assessing  damages  for  loss,  &c.,  under, 

167. 
section  of  Conv.  Act,  1881,  relating  to,  may  be  excluded 
or  modified,  167. 
and  applies  only  to  documents  executed  after  act,  167. 
what  stamp  on,  where  by  separate  instrument,  167. 
trustees  may  not  be  compelled  to  give,  168. 

but  qualified  one  might  be  insisted  on,  168. 

"UNDUE  INFLUENCE,  wills  by  persons  labouring  under,  409. 

UNMAEETED, 

meaning  of,  in  a  settlement,  341. 

in  a  will,  446. 
not  the  same  as  without  ever  having  been  married,  341. 

USES  TO  BAE  DOWEE,  145. 


VAEIA.TION  of  conditions  of  sale,  49. 

VESTED  LEGACIES,  iUustrations  of,  456. 

VOLUNTAEY  DEED,  validity  of,  how  proved,  103. 

VOLUNTAEY  SETTLEMENT, 
what  is  a,  397,  398. 

when. post-nuptial  settlements  are  not,  399. 
void  against  subsequent  purchaser  for  value,  399. 
even  with  notice,  400. 

but  good  against  grantor  and  persons  claiming  under  him, 
400. 
if  fraudulent,  void  as  against  subsequent  creditors,  400. 
at  any  distance  of  time,  401. 
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VOLUNTAET  SETTLEMENT— continued. 

void  under  Bankruptcy  Act,  1883,  if  settlor  becomes  bankrupt 

within  two  years  from  date  thereof,  401. 
voidable  if  ho  becomes  bankrupt  within  ten  years,  401. 
irrevocable  if  property  assigned  or  valid  trusts  created,  401. 
unless  containing  power  of  revocation,  402. 
or  made  while  under  undue  influence  or  mental  incapacity, 
402. 
agreement  for,  not  enforced,  403,  404. 

unless  settlor  has  actually  constituted  himself  trustee,  403. 
or  transferred  his  interest  in,  to  trustee,  403. 


WAIVEE, 

of  objections  to  title,  express,  121. 

implied,  122. 

WASTING  PROPEETY,  duties  of  executors  to  convert,  472. 

WIFE,  legacies  to,  450. 

WILL, 

execution  of,  how  proved,  102. 

registration  of,  127—129. 

how  must  be  executed  and  attested,  410 — 418. 

must  be  in  writing,  410. 

may  be  in  pencil,  411. 

when  it.  may  be  by  word  of  mouth,  411. 

may  be  on  any  substance,  411. 

when  documents  not  properly  attested  may  be  incorporated  as 

part  of  a  will,  411. 
signature  to,  412,  414. 
must  be  at  "foot  or  end,"  meaning  of,  412. 
may  be  acknowledged  by  testator,  413,  414. 
witnesses  need  not  see  testator  sign,  413. 
who  may  be  a  witness  to,  414,  416. 
how  witness  may  sign,  414,  415. 
gift  to  witness,  effect  of,  415. 
execution  of  wills  under  powers,  416. 
domicile,  how  far  it  regulates  execution  of  wills,  416. 

how  affected  by  24  &  25  Vict.c.  114,  and  c.  121.  .418. 
of  real  property,  how  executed,  417. 
how  revoked,  418—422. 
presumption  of  intention,  418. 
marriage  revokes,  419. 

revocation  by  another  will  or  codicil,  419,  420. 
revocation  by  destruction,  420 — 422. 
destruction  must  exist  and  also  intention  to  revoke,  420. 
by  whom  destruction  may  bo  made,  420. 
presumed  to  be  revoked  if  not  found  in  testator's  possession  at 

death,  421, 
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WILL — contin  ued, 

if  lost,  how  proved,  422. 

if  revoked,  how  renewed,  422. 

alterations  in,  423,  424. 

obliterations  in,  423,  424. 

dependent  relative  revocation  of,  applies  to  alterations,  &c.,  423. 

evidence  admitted  to  show  that  alterations  in,  were  made  after 

execution,  424. 
generally  speaks  from  death,  424 — 426. 
general  devise,  what  it  includes,  426 — 428. 
fee  passes  without  words  of  limitation,  428. 

S roper  words  to  create  fee  tail,  428. 
ie  without  issue,  present  and  former  meaning  of,  428,  429. 
interest,  trustees   take  under  a  gift  without  words  of  limi- 
tation, 430. 
lapsed  gifts  fall  into  the  residue,  426. 
when  no  lapse  occurs,  430. 
illustrations  of  the  effect  of  sect.  33  of  the  WiUs  Act  as  to 

lapses,  430,  431. 
construction  of,  432 — 447. 
general  rules  of  ^construction,  432 — 435. 
intention  to  be  regarded,  433. 
examples  illustrating  this  rule,  433. 

parol  evidence,  how  far  admitted  to  show  intention,  433,  434. 
when  void  for  uncertainty,  435. 
construction  of  particular  phrases  in,  435 — 447. 
construction  with  regard  to  description  of  persons,  435 — 442. 
gifts  to  children,  construction  of,  436. 
gifts  to  children  as  a  class,  437. 
gifts  to  nephews  and  nieces,  439. 
gifts  to  cousins,  439. 
gifts  to  grandchildren,  439. 
gifts  to  relations,  440. 
gifts  to  heirs,  440. 
gifts  to  next  of  kin,  440. 
gifts  to  legal  representatives,  441. 
gifts  to  executors,  441. 
construction  as  to  the  description  of  the  subject-matter  of  a 

gift,  442—445. 
estate,  meaning  of,  442. 
effects,  meaning  of,  442. 
money,  meaning  of,  443. 
ready  money,  meaning  of,  443. 
securities  for  money,  meaning  of,  443. 
gift  of  income  of  fund  generally  carries  corpus,  444. 
furniture,  what  it  includes,  444. 
household  goods,  meaning  of,  444. 
household  effects  have  a  wide  signification,  444. 
goods,  chattels  and  effects,  meaning  of,  444. 
railway  stock  passes  under  a  gift  of  railway  shares,  445, 
gift  of  residue,  what  it  includes,  445. 
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survivor  or  survivors,  how  construed,  445. 

when  class  of  survivors  ascertained,  446. 

die  unmarried,  meaning  of,  446. 

"  and"  is  sometimes  construed  "  or,"  and  vice  versa,  446. 

points  to  be  regarded  in  preparing  a  will,  448 — 475. 

revocation  clause  should  oe  inserted,  448. 

date  not  necessary  to  a  will,  448. 

direction  to  pay  debts,  effect  of,  448. 

executors  should  be  appointed,  449. 

who  should  not  be  appointed  executors,  449. 

what  is  sufficient  to  constitute  a  charge  of  debts  on  the  realty, 

449. 
who  are  the  proper  persons  to  sell  lands  charged  with  debts, 

&c.,  450. 
bequest  of  legacies,  450. 
what  should  be  given  to  wife,  450. 
purchase  of  executors  who  carry  on  testator's  trade,  451. 
legacies,  various  kinds  of,  451 — 454. 
how  specific,  demonstrative  and  general  legacies  differ,  451 — 

454. 
illustrations  of,  452,  453. 
interest  on  legacies,  454 — 456. 
annuities,  when  payable,  456. 
legacy  duty,  by  whom  payable,  456. 
clear  legacy,  clear  annual  sum,  meaning  of,  456. 
several  legacies  to  same  person,  when  cumulative,  456. 
when  legacies  are  vested  and  when  contingent,  457 — 459. 
courts  lean  towards  construing  legacies  as  vested,  458. 
difference  as  to  vesting  between  legacies  charged  on  land  and 

those  not  so  charged,  458. 
legacies  upon  condition,  459 — 464. 

distinction  between  conditions  precedent  and  subsequent,  460. 
conditions  in  restraint  of  marriage,  460 — 462. 
summary  of  law  as  to  validity  of  such  restraints,  461. 
conditions  in  restraint  of  alienation,  462 — 464. 
gifts  over  on  bankruptcy  or  alienation,  how  far  good,  463. 
condition  not  to  dispute  will  is  good,  463. 
legacies  to  creditors  and  debtors,  464. 
satisfaction  of  debts  by  legacies,  464. 
legacy  to  a  debtor  does  not  necessarily  release  debt,  464. 
legacy  to  a  charity,  how  it  should  be  framed,  464. 
provisions  for  testator's  family,  465 — 471. 
general  form  of  will  of  a  man  with  wife  and  family,  465. 
how  gifts  to  testator's  children  should  be  framed,  465. 
when  legacies  are  satisfied  by  portions,  466. 
when  portions  are  satisfied  by  legacies,  466. 
maintenance  clause  not  now  necessary,  466. 
advancement  clause  still  necessary,  467. 
some  remarks  on  the  effect  of  gifts  to  children,  467. 
illustrations  of  effect  of  gifts  over  on  death,  468« 
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provisions  inserted  as  to  lapse,  468. 

illustrations  showing  when  a  lapse  do9S,  and  does  not,  occur, 

469. 
illustrations  of  effect  of  gifts  over,  if  legatee  dies  before  Lis 

legacy  is  paj'able,  470. 
perpetuity  rule  must  be  observed  in  framing  gifts  to  unborn 

issue,  471. 
illustrations  of  effect  of  perpetuity  rule,  471. 
Thellusson  Act  must  be  regarded  in  directing  accumulation  of 

income,  471. 
executors  duties  as  to  wasting  property  comprised  in  a  residue, 

471—473. 
illustrations  of  Howe  and  Dartmouth  rule,  472. 

liability  of  executors  for  not  following  the  rule,  472. 
how  copyholds  which  the  testator  wishes  to  bo  sold  should  be 

dealt  with,  473. 
appointment  of  guardians,  474. 
the  trustees'  powers  and  clauses,  474. 
trust  and  mortgaged  estates  cannot  now  be  devised,  474. 
suggested  mode  of  evading  sect.  30  of  Conv.  Act,  1881.  .474. 
heir  and  next  of  kin  take  property  not  disposed  of  by  the  will, 

474. 
if  no  heir,  real  property,  whether  held  for  legal  or  equitable 

interest,  escheats,  475. 
personal  property  belongs  to  executor  as  against  the  crown, 

but  if  in  hands  of  trustee  it  passes  to  crown  as  '*  bona 

vacantia,"  475. 

WILLS  ACT,  1837.. 406-431. 

WITNESSES  TO  WILLS,  414. 

must  sign,  cannot  acknowledge  signature,  415. 
gifts  to,  by  will,  effect  of,  415,  416. 

WOEDS  OP  LIMITATION, 

not  now  necessary  in  a  will  to  create  a  fee,  428. 

necessary  in  a  deed,  152. 

what  are  proper  words  to  use,  428. 


YORKSniEE  REGISTRY  ACT,  1884,  provisions  of ,  178,  179. 
YOUNGER  CHILDREN,  meaning  of,  in  a  settlement,  334. 
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OF  THE 


,^teWs  Irarfia  lof  \\t  torts, 


By  Albert  Gibson  and  Robert  McLean, 

SOLICITORS, 
INCORPORATING  THE  NEW  RULES  OF  COURT. 

This  Work  is  written  specially  for  Students  in  as  simple  and  explanatory 
a  manner  as  the  subfect  permits  of,  and  contains: — 

I.  The  Courts  before  the  Judicature  Acts. 
II.  The  Courts  after  those  Acts. 

III.  Proceedings  common  to  all  Divisions  of  the 

High  Court,  including  Appeals  to  the  Court 
of  Appeal  and  House  of  Lords. 

IV.  Special  proceedings  in  the  Chancery  Division. 

V.  Special  proceedings  in  the  Probate,  Divorce  and 
Admiralty  Division. 

Appendix  A.— A  Summary  of  Alterations  effected  by 

the  New  Rules  of  Court. 

„        B.— Time  Table,  giving  the  times  in  which 

the  principal  steps  of  an  Action  must  be  taken. 
Index. 

%♦  In  preparing  the  NSW  EDITION  great  eare  haa  been  taken  to  incorporate  the  NEW 
E  ULES  OF  CO  URT  in  the  Uxt,  and  aUo  to  add  in  the  form  of  Appendix  a  Summary 
drawing  attention  to  the  main  alterations  effected  by  the  Eulea,  and  generally  to  malce 
the  work  complete  and  up  to  date. 


In  speaking  of  this  book  the  Solicitors^  Journal  wrote  : — 

**  This  is  a  remarkably  clear  and  well- written  exposition  of  the  proceedings  in  the 
various  divisions  of  the  High  Court,  in  the  Court  of  Appeal  and  House  of  Lords. 
With  the  idea  of  arousing  the  personal  interest  of  the  student,  he  is,  throughout, 
addressed  personally,  beinf  treated,  sometimes  as  the  solicitor  for  the  plaintiff,  and 
sometimes  as  the  solicitor  for  the  defenduit.  Practical  directions  are  also  given  as  to 
the  filling  up  of  forms.  The  style  is  easy  and  attractive,  even  where  the  most  thorny 
paths  are  trodden ;  see,  for  instance,  p.  213,  where  the  points  raised  in  Stooke  v.  Taylor 
(L.  R.,  5  Q.  B.  D.  669)  are  dealt  with,  and  we  have  not  discovered  any  inaccuracies." 
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SECOND  EDITION 

OF 

J^IIDS    TO    EQ^TJITIT- 

« 

PREPARED  TO  MEET  THE  NEW  {SEVENTH)  EDITION  OF 

SNELL'S  PRINCIPLES  OF  EQUITY, 

WHICH  HAS  JUST  APPEARED, 

In  preparing  this  New  Edition  the  greatest  care  has  been  taken  to  bring 
the  **  Aids"  up  to  the  present  date  by  incorporating  every  recent  decision 
of  importance  up  to  the  end  of  the  last  Sittings  {i.e.  up  to  Aug.  Idth,  1884), 
and  evezy  recent  Statute  of  importance,  including  the  Acts  of  1884.  A 
fresh  Chapter  has  been  added  to  the  ''Aids,"  drawing  attention  to  some 
subjects  of  Equity  not  treated  of  in  Snell. 


Opinionfl  of  the  Press  on  the  First  Edition. 


*'  .  •  •  When  he  (the  stadent)  has  thoroughly  done  thiB,  looking  at  the  yariou 
cases  and  noting  them,  he  will,  if  he  has  appreciated  and  taken  in  all  he  has  read, 
possess  a  grand  knowledge  of  equity.    .     .    ." — Law  StudmU^  Journal. 

«  This  is  one  of  the  numerous  hooks  written  for  students,  and  is  intended  to  assist 
such  as  are  reading  SneU's  Principles  of  Equity.  Mr.  Gibson's  method  is  first  to  give 
some  general  remarks,  then  a  number  of  points  to  be  noted,  followed  by  the  cases  and 
statutes.  In  the  preliminary  instructions,  the  student  is  directed  to  read  his  text-book 
before  consulting  the  'Aids.'  This  method  appears  to  be  free  from  many  of  the 
disadvantages  which  are  inherent  in  any  system  of  cramming.  A  student  who  has 
read  Snell's  Principles  conscientiously  may  turn  to  the  *  Aids'  with  advantage." — Law 
Times. 

"This  little  book  is  not  unlikely  to  assist  students  who  may  wish  to  rake  their 
minds  crosswajs  from  a  fresh  point.  Mr.  Gibson  supplies  a  short  dissertation  to  be 
read  after  a  chapter  in  '  SneU.'  He  then  gives  points  to  note,  and  afterwards  cases  to 
note  and  statutes  to  note.  Students  will  find  their  memories  assisted  by  using  these 
'  Aids.' " — Law  Journal. 
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